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Special  Finding. — Omission  of  Material  Fact. — Bemedy. — Practice. —  .gg  ^ 
Where  a  special  finding  omits  material  facts,  tfie  remedy  is  by  a  155  ISu 
motion  for  a  new  trial  and  not  by  a  motion  to  modify. 

Fraudulent  Conveyance. — Husband  and  Wife. — A  husband  who  has 
paid  out  money  for  the  betterment  of  his  wife's  real  estate,  and 
who,  for  the  purpose  of  defrauding  her  creditors,  joins  her  in  making 
conveyances  whereby  the  title  is  placed  in  himself  and  wife  by  en- 
tireties, can  assert  no  claim  thereon  as  against  the  creditors  sought 
to  be  defrauded. 

Appeal  from  the  Henry  Circuit  Court. 

r.  B.  Redding,  C.  iV.  MiJcels  and  if.  E.  Forknef,  for 
appellants. 

/.  BrovjUy  W.  A.  Brown  and  -J,  M.  Morris,  for  appel- 
lees. 

Dailey,  J. — This  was  an  action  by  appellees,  Edgar 
L.  Hart,  Frank  W.  Hart  and  Abraham  Van  Tuyl,  against 
Sarah  J.  Bunch,  George  W.  Bunch,  Alice  C.  Williams 
and  Loring  A.  Williams,  to  set  aside  a  conveyance  of 
certain  real  estate  described  in  the  complaint,  made  by 


SUPREME  COURT  OF  INDIANA, 


Bunch  et  al.  v.  Hart  et  al. 


appellees  Bunch  and  Bunch,  who  were  husband  and 
wife,  to  said  Alice  C.  Williams,  and  by  her  transferred, 
by  warranty  deed,  to'  said  Sarah  J.  and  George  W. 
Bunch,  as  tenants  by  entireties,  on  the  alleged  ground 
that  the  conveyances  were  fraudulent  as  against  said 
Sarah  J.  Bunch's  creditors. 

A  demurrer  was  filed  separately  by  each  of  the  defend- 
ants to  this  complaint,  and  overruled  by  the  court. 

The  defendants  Williams  and  Williams  answered  dis- 
claiming any  interest  in  the  matter  in  controversy. 
Bunch  and  wife  answered  by  general  denial. 

The  case  was  submitted  to  the  court  for  trial  with  a 
request  by  both  parties  to  state  its  finding  of  facts  and 
its  conclusion  of  law  upon  the  facts  as  found.  The  court 
made  a  special  finding  of  facts.  The  appellants  then 
filed  a  motion  to  modify  the  special  finding,  asking  that 
the  court  specially  find  certain  facts  therein  named,  but 
the  court  overruled  the  motion  and  refused  to  make  any 
further  finding  or  modify  the  finding  in  said  cause,  to 
which  the  appellants  excepted,  and  thereupon  the  court 
stated  its  conclusion  of  law  upon  the  special  finding,  and 
rendered  judgment  thereon.  At  the  proper  time,  appel- 
lants filed  a  motion  for  a  new  trial,  which  the  court  over- 
ruled. The  rulings  of  the  court,  as  above  set  forth,  are 
assigned  for  error. 

The  facts  in  the  case,  as  shown  by  the  evidence,  are 
substantially  these:  The  father  of  Sarah  J.  Bunch  ' 
traded  a  farm  to  one  Leander  P.  Mitchell  for  the  real  es- 
tate in  controversy  and  other  property,  and  caused  the 
deed  therefor  to  be  executed  to  her.  She  was  then  en- 
gaged in  the  millinery  business,  and  continued  therein 
until  after  the  transfer  complained  of.  During  the  time 
she  held  this  property,  it  was  improved  at  an  expense  of 
about  $1,500,  of  which  George  W.  Bunch  paid  $500, 
and  she  furnished    $1,000,  and  the  husband  contends 
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that  he  expended  for  her  further  sums  of  money.  While 
Sarah  J.  Bunch  held  the  title  to  the  premises  in  contro- 
versy, the  debts  due  the  appellees,  which  they  seek  to 
recover,  were  contracted. 

By  reason  of  the  fact  that  the  evidence  shows  the  pay- 
ment by  George  W.  Bunch  of  $500  in  the  improvement 
of  the  property,  besides  his  own  work  on  the  same,  ap- 
pellants contend  that  such  fact  should  have  been  noticed 
in  the  special  finding,  and  placed  therein,  and'  being 
omitted  therefrom,  it  was  reversible  error  for  the  court 
to  refuse  to  modify  its  special  finding  so  as  to  include 
these  facts. 

The  grounds  urged  for  a  new  trial  rest  upon  the  prop- 
osition to  modify  the  special  finding  so  as  to  embrace 
these  facts;  also,  that  there  is  no  evidence  to  sustain  the 
finding  that  George  W.  Bunch  reconstructed  and  repaired 
the  house  on  lot  8,  at  an  expense  of  $1,000,  out  of  their 
joint  earnings,  therefore  the  special  finding  is  not  sus- 
tained by  sufficient  evidence. 

In  our  opinion,  the  motion  to  modify  the  findings  was 
correctly  overruled,  because  there  is  no  authority  for  such 
practice. 

In  Elliott's  App.  Proceii.,  section  757,  and  numerous 
cases  there  cited,  the  rule  is  stated  as  follows:  **If  the 
finding  of  facts  is  defective  or  imperfect  it  is  to  be  chal- 
lenged in  substantially  the  same  manner  as  a  special 
verdict.  If  the  finding  of  facts  is  silent  as  to  a  material 
point,  as  to  that  point  it  is  to  be  deemed  to  be  adverse  to 
the  party  upon  whom  the  burden  of  proof  rests.  *  *  If 
facts  are  not  found  which  were  established  by  the  evidence 
the  proper  remedy  is  a  motion  for  a  new  trial.  *  *  The 
finding  of  facts  can  not  be  successfully  attacked  by  a  motion 
to  strike  out  where  the  ground  is  that  the  finding  is  con- 
trary to  the  evidence.  The  evidentiary  facts  are  not  to 
be  stated,  but  the  inferential  or  ultimate  facts  must  be 
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properly  stated.  The  presumption,  in  the  absence  of  a 
countervailing  showing,  is  that  all  the  material  facts 
proved  are  stated  in  the  special  finding.  Facts,  not  mere 
conclusions,  should  be  stated.  The  finding  must  state 
the  facts  with  reasonable  certainty." 

*' Until  the  contrary  appears  from  the  evidence,  it  must 
be  assumed  that  all  the  facts  established  by  the  evidence 
are  contained  in  the  finding.  It  is,  therefore,  incumbent 
upon  a  party  who  assails  the  judgment  upon  the  ground 
that  it  does  not  state  the  facts  proved,  to  make  his  asser- 
tion good  by  the  evidence.''  Hays,  Admr,,  v.  Hostetter, 
125  Ind.  60  (65). 

In  section  758,  the  rule  is  declared  that  ^^ a  venire  facias 
de  novo  is  grantable  when  the  verdict,  whether  general 
or  special,  is  imperfect  by  reason  of  some  uncertainty, 
or  ambiguity,  or  by  finding  less  than  the  whole  matter 
put  in  issue,  or  by  not  assessing  damages,"  and,  in  sec- 
tion 759,  -the  author  says:  **It  seems  necessarily  to  re- 
sult from  this  established  rule  that  a  failure  to  find 
upon  all  the  issues  is  not  a  ground  upon  which  a  venire 
de  novo  can  be  successfully  claimed."  ''The  remedy 
where  the  facts  established  by  the  evidence  are  not 
found  is  by  a  motion  for  a  new  trial,  *  *  *  a  motion 
for  a  venire  de  novo  is  often  the  appropriate  mode  of  ques- 
tioning the  sufficiency  of  a  special  verdict." 

The  material  facts  in  this  case,  under  the  issues  formed, 
are:  1st.  Did  Sarah  J.  Bunch  own  the  property  de- 
scribed in  the  complaint?  2d.  Did  she  make,  through 
a  trustee,  a  conveyance  of  the  property  to  herself  and  her 
husband,  to  be  held  by  them  as  an  entirety?  3d.  Did 
she  become  indebted,  at  the  time  she  owned  the  proper- 
ty, to  the  plaintiffs  and  other  creditors?  4th.  Did  she 
make  the  transfer  to  hinder,  delay  or  defraud  her  cred- 
itors, including  the  plaintiffs?  5th.  Did  the  grantee's 
have  knowledge  of  such  intent?     6th.    Did  she,  at  the 
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time  of  said  conveyance,  or  at  any  time  subsequent  there- 
to, up  to  the  time  of  bringing  this  action,  have  sufficient 
other  property  with  which  to  pay  the  plaintiffs  their 
claims? 

The  above  facts  should  all  be  found  in  the  special  find- 
ing in  a  case  of  this  character,  and  when  the  unmixed 
and  ultimate  facts  are  so  found  the  special  finding  has 
then  performed  its  office,  and  the  request  has  been  com- 
plied with.  A  special  finding  should  not  be  encumbered 
with  a  long  dissertation  or  comments  on  the  evidence, 
nor  descend  into  the  particulars  of  the  evidence,  and  re- 
port evidential  facts,  or  scraps  or  fragments  of  evidence. 
If  the  court  fails  to  find  the  material  facts  involved  in 
the  issue,  it  has  failed  to  make  a  special  finding,  and  the 
remedy,  as  suggested,  is  by  a  motion  for  a  new  trial.  In 
our  opinion  it  makes  little  difference  whether  the  joint 
earnings  of  the  husband  contributed  to  the  betterment 
of  the  property  as  found  by  the  court,  or  whether  each 
furnished ^means  singly  for  the  purpose  while  she  was  its 
legal  owner.  The  result  would  be  the  same  in  this  case 
in  either  instance.  It  is  true,  as  contended  by  appel- 
lants* counsel,  there  is  no  law  to  prevent  a  wife  securing 
her  husband  what  she  owes  him,  if  done  in  good  faith. 
But  the  bona  fides  of  the  transaction  was  a  question  for 
the  court  under  the  evidence,  and  if  there  was  testimony 
tending  to  establish,  or  from  which  the  court  could  have 
fairly  drawn  the  inference  of  fraud,  this  court  will  not  dis- 
turb the  special  finding.  The  evidence  shows  that  the  real 
estate  in  litigation  is  reasonably  worth  $2,500  or  $3,000. 
The  husband  claims  he  has  paid,  either  directly  to  his 
wife  or  on  outstanding  debts,  during  the  time  she  was 
carrying  on  the  millinery  business,  from  1881  to  1889, 
about  $6,372.  The  money  she  received,  and  the  goods 
she  bought,  evidenced  by  her  outstanding  debts,  saying 
nothing  of  the  profits,   as  we  judge  from  the  record, 
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would  place  from  $6,000  to  probably  $8,000  more  in  her 
hands  during  this  period,  not  taking  into  consideration 
money  paid  by  her  on  accounts.  The  query  is,  what  be- 
came of  all  this  money? 

In  appellants'  supersedeas  brief,  which  is  referred  to 
by  appellants  as  a  part  of  her  brief  in  this  cause,  there 
is  contained  an  affidavit  in  which  she  and  her  husband 
both  swear  that  they  are  without  property,  and  unable 
to  give  a  greater  supersedeas  bond  than  $200.  A  part  of 
her  father's  farm,  in  Wayne  county,  came  to  her  about 
the  time  she  went  into  business,  but  it  does  not  appear 
what  became  of  it.  On  the  trial  she  was  asked  as  to  the 
condition  of  her  property,  and  she  exhibited  a  list  mak- 
ing her  then  worth  $6,400,  but  upon  cross-examination 
the  entire  list  vanished,  and  her  whole  estate  disap- 
peared. It  seems  the  husband  had  long  known  that  an 
estate  by  entireties  placed  the  property  beyond  the  reach 
of  the  creditors  of  both  the  grantees,  and  he  so  testified 
on  the  trial. 

For  the  last  twelve  or  fifteen  years  George  W.  Bunch 
has  been  doing  business  in  his  wife's  name,  and  has  not 
been  worth  a  dollar  except  as  he  has  traded  around, 
using  property  held  as  a  jointure  by  himself  and  wife. 
There  are  other  circumstances  connected  with  this  case 
from  which  the  court  might  have  inferred  that  the  trans- 
actions assailed  were  honeycombed  with  fraud,  such  as 
the  assignment  of  mortgages  by  the  father-in-law  to 
George  W.  Bunch  and  the  release  thereof,  whenever 
their  continued  existence  would  obstruct,  or  in  any  man- 
ner interfere  with  his  business,  but  neither  ever  incum- 
bered the  records  with  any  assignment  or  release.  As 
heretofore  shown,  the  court  found  that  the  joint  earnings 
of  the  husband  and  wife  contributed  to  the  improvement 
of  the  wife's  property,  but  it  does  not  necessarily  follow 
from  this  fact  that  the  conveyance  was  not  fraudulent. 
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This  alone  creates  no  claim  against  either  the  wife  or  her 
property. 

In  Lane  v.  Taylor^  40  Ind.  495,  it  is  said:  "Wash- 
burn, in  his  work  on  real  estate,  states  the  law  thus:  'If 
the  husband  expend  money  upon  the  lands  of  his  wife 
in  his  occupation,  by  erecting  buildings  or  making  im- 
provements thereon,  the  law  will  presume  he  intended  it 
for  her  benefit,  and  he  can  not  recover  for  the  same.'  X 
Washb.  Real  Prop.,  281,  section  20.''  And  on  page  501 
is  this  language:  **A  husband  had  no  valid  or  legal 
claim  for  the  improvement  made  while  his  wife  owned 
or  occupied  the  premises." 

If,  as  found  by  the  court  below,  the  conveyance  was 
made  by  Sarah  J.  and  George  W.  Bunch  to  themselves, 
to  be  held  by  entireties,  for  the  purpose  of  cheating,  hin- 
dering and  delaying  the  creditors  of  Mrs.  Bunch  in  the 
collection  of  their  debts,  it  is  unimportant  whether  the 
husband  had  paid  money  for,  and  held  claims  against, 
the  wife  amounting  to  a  consideration  for  the  convey- 
ance from  her  to  themselves  jointly. 

In  Bishop  V.  Redmond,  83  Ind.  157,  the  rule  is  stated 
that  ''where  a  grantee  takes  a  conveyance  for  the  pur- 
pose of  aiding  the  grantor  in  defrauding  his  creditors, 
the  fact  that  he  pays  a  valuable  consideration  does  not 
divest  the  conveyance  of  its  fraudulent  character." 

In  Harrison  v.  Jaquess,  29  Ind.  208,  it  is  said:  "Where 
the  person  receiving  a  fraudulent  transfer  participates 
in  the  fraud,  it  can  make  no  difference  whether  any  con- 
sideration was  paid  for  the  transfer." 

In  all  such  transactions  it  is  a  well  settled  rule  of  the 
courts  that  "the  fraudulent  vendee  of  a  failing  debtor  is 
not  entitled  to  receive^,  out  of  the  property,  money  paid 
by  him  in  such  transaction,  even  where  it  has  gone  to 
bona  fide  creditors,  as  the  law  will  leave  the  parties  who 
have  been  convicted  of  the  fraud  where  it  finds  them." 


'I 
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Seivers  v.  Dickover,  101  Ind.  495.     We  think  there  is  no 
error  in  the  record.     Judgment  aflSirmed. 
Filed  May  10, 1894. 


138      8,  No.  16,662. 
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Pennington  v.  Pennington. 

Special  Finding. — Sufficiency  of  Evidence. — Supreme  Court  Practice, — 
If  the  finding  of  the  court  is  supported  by  some  evidence,  the  ap- 
pellate tribunal  will  not  disturb  it. 

New  Trial. — Error  in  Calculation  of  Amount  Due. — Where  it  appears 
from  the  findings  that  erroneous  calculations  of  the  sums  found  ow- 
ing from  the  parties,  each  to  the  other,  were  made,  such  error  is 
sufficient  ground  for  a  new  trial. 

From  the  Boone  Circuit  Court. 

S,  M,  Ralston,  M,  Keefe  and  H.  C.  WillSy  for  appellant. 

Hackney,  J. — ^This  was  a  suit  by  the  appellant  to  en- 
force a  vendor's  lien  for  the  balance  of  the  unpaid  pur- 
chase price  of  twenty  acres  of  land  sold  by  the  appel- 
lant to  his  son,  James  W.  Pennington.  The  appellee  is 
the  widow  of  said  James,  and  it  was  alleged,  and  the 
court  found,  that  she  held  the  land,  as  a  volunteer,  by 
indirect  conveyance  from  her  husband.  Upon  the  issues 
formed,  the  trial  court  rendered  a  special  finding  of 
facts,  and  stated  its  conclusions  of  law  therefrom,  and 
upon  such  finding  and  conclusions  entered  its  decree  in 
favor  of  the  appellant  for  the  sum  of  two  hundred  and 
six  dollars  and  eighty-three  cents. 

One  contention  in  this  court  is  that  the  amount  of 
said  finding  is  insufficient;  first,  because  the  court  found 
the  agreed  consideration  for  the  sale  to  have  been  eight 
hundred  dollars,  when,  as  insisted,  the  preponderance 
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of  the  evidence  showed  it  to  have  been  nine  hundred 
dollars;  and,  second,  because  of  erroneous  calculations  of 
the  sums  found  owing  from  the  parties,  each  to  the  other. 
Upon  the  first  contention  it  is  conceded  that  some  evi- 
dence supports  the  view  of  the  court,  and,  with  this 
concession,  under  the  admitted  rule,  we  can  not  weigh 
the  evidence.  As  to  the  second  contention  we  are  un- 
able to  escape  the  conclusion  that  the  trial  court's  con- 
clusions were  more  favorable  to  the  appellee  than  were 
warranted  by  the  facts  found.  WeJearn  from  the  special 
findings  that  in  September,  1885,  the  appellant  was  in- 
debted to  one  Brown  in  the  sum  of  six  hundred  dollars, 
which  was  secured  by  a  mortgage  on  the  lands  in  suit 
and  other  lands,  said  sum  bearing  interest  at  the  rate  of 
eight  per  centum  per  annum,  and  that  he  was  indebted 
also  to  his  said  son  James  in  the  sum  of  three  hundred 
\  dollars  upon  a  settlement  of  that  date.     On  that  day 

J  James  purchased  the  twenty  acre  tract,  agreeing  to  pay 

I  therefor  the  sum   of  eight  hundred  dollars,  said  three 

hundred  dollars  to  be  then  applied  as  a  credit  upon  said 
purchase  price;  and  it  was  further  agreed  that  the  bal- 
ance of  five  hundred  dollars  should  be  paid  by  James  in 
assuming  that  amount  of  his  father's  said  indebtedness 
to  Brown,  with  the  interest  thereon.  Thereafter,  and 
from  year  to  year  until  in  January,  1891,  James  paid, 
in  installments,  the  whole  interest  upon  said  indebted- 
ness to  Brown,  aggregating  the  sum  of  two  hundred  and 
forty  dollars,  or  forty  dollars  more  than  the  interest  upon 
the  five  hundred  dollars  so  assumed  by  him.  At  that 
time  a  loan  was  procured  from  the  ^tna  Life  Insurance 
Company,  in  the  sum  of  six  hundred  dollars,  secured  by 
the  obligations  of  the  appellant,  and  with  said  sum  the 
indebtedness  to  Brown  was  paid  by  the  appellant.  In 
negotiating  said  loan  the  said  James  incurred  and  paid 
an  indebtedness  of  thirty  dollars  for  commissions,  but  it 
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is  not  found  that  the  same  were  incurred  or  paid  with 
the  knowledge  or  consent  or  at  the  instance  of  the  ap- 
pellant. It  was  then  agreed  between  said  appellant  and 
James  that  the  remaining  unpaid  purchase-money  owing 
from  the  latter  should  be  paid  by  him  upon  the  new 
loan,  with  the  interest  thereon.  It  is  further  found  that 
after  said  purchase,  and  up  to  June,  1891,  the  son  did 
work  for  his  father  to  the  value  of  one  hundred  and 
fifty  dollars,  and  that  during  said  period  the  father  sup- 
plied him  pasture  for  large  numbers  of  live  stock,  the 
value  of  which  is  not  found.  Upon  these  facts  the  court 
charged  appellant  with: 

Interest  paid  Brown $240  00 

Interest  on  the  same 30  00 

Work  done 150  00 

Interest  on  the  same 28  87 

Interest  on  said  commission  paid 1  80 

Total  charges $450  67 

And  gave  him  credit  as  follows: 

Balance  on  purchase-money $500  00 

Interest  on  same  at  six  per  cent,  from 

September,  1885 157  50 

Total  credits $657  50 

Balance  for  which  decree  was  given. .  .$206  83 

The  trial  below  was  concluded  on  the  9th  dav  of  De- 
cember,  1891,  or  six  years,  two  months  and  nine  days 
after  the  sale.  If  the  court's  theory  was  correct,  and  the 
appellant  was  entitled  to  credit  for  but  six  per  centum 
as  interest  upon  said  balance  of  purchase-money,  it  will 
be  seen  that,  instead  of  $157.50,  the  sum  of  said  inter- 
est was  $185.75,  or  $28.25  more  than  allowed.  But  by 
what  view  of  the  findings  it  was  proper  to  charge  James 
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with  less  than  eight  per  centum,  at  least  until  in  Janu- 
ary, 1891,  when  the  new  loan  was  secured,  we  are  una- 
ble to  conceive,  since  he  agreed  to  pay  five  hundred  dol- 
lars of  the  Brown  debt  with  the  interest  thereon.  The 
interest  on  the  new  loan  is  not  found,  and  we  are  una- 
ble to  estimate  it.  The  difference  between  six  and  eight 
per  centum  from  September,  1885,  and  January,  1891, 
is  $52.50  on  the  five  hundred  dollars.  These  two  items 
clearly  illustrate  the  error  into  which  the  court  has  fallen, 
and  it  will  not  be  necessary  for  us  to  more  than  refer  to 
the  error  in  charging  the  appellant  with  interest  on  the 
commission  when  the  commission  itself  was  not  charged 
nor  chargeable  to  the  appellant.  Other  items  we  do  not 
consider. 

.  The  finding  of  the  court  is  manifestly  too  small,  and 
the  exceptions  to  the  conclusions  of  law  are  sustained, 
and  the  motion  for  a  new  trial  should  have  been  granted. 
The  judgment  of  the  circuit  court  is  reversed,  with  in- 
structions to  grant  a  new  trial. 

Filed  May  9, 1894. 


No.  17,276. 

Davis  v.  The  State. 

SuRETT  or  THE  PsACE. — Sufficiency  of  Affidavit, — Fear  of  Personal  In- 
jury.— An  aflfidavit  for  surety  of  the  peace,  of  the  following  tenor,  is 
sufficient :  A,  being  duly  sworn,  on  his  oath  says  that  he  has  just 
cause  to  fear,  and  does  fear,  that  B  will  kill  and  murder  him,  and 
that  he  makes  this  affidavit  only  to  secure  the  protection  of  the  law, 
and  not  from  anger  or  malice. 

8a HE. — Affidavit  Sworn  to  Before  Notary  Public. — An  affidavit  for 
surety  of  the  peace  may  be  sworn  to  before  a  notary  public. 

Same. — A  Criminal  Actioji. — Nature  of. — Preponderance  of  Evidence. — 
While  a  prosecution  for  surety  of  the  peace  is  a  criminal  action,  yet 
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it  is  simply  for  the  prevention  of  crime,  the  only  question  to  be  de- 
cided being  whether  the  prosecuting  witness  has  just  cau^e  to  enter- 
tain the  fears  expressed  in  his  affidavit,  which  is  to  be  decided  by 
the  preponderance  of  the  evidence. 

Same. — Beasonable  Doubt, — Province  of  Jury, — ^The  doctrine  of  reason- 
able doubt  has  no  place  in  such  an  action,  nor  is  the  jury  the  judge 
of  the  law. 

Same. — Procedure, — Failure  of  Defendant  to  Testify. — Ifistruction  to 
Jury, — In  such  case,  the  following  instruction  was  correctly  refused: 
"This  case  is  governed  by  the  law  governing  criminal  cases,  except 
where  the  law  provides  otherwise.  If  the  defendant  did  not  testify 
in  his  ow^n  behalf,  you  can  not  take  this  fact  into  consideration,  nor 
talk  about  it  in  the  jury  room.*' 

Same. — Evidence  of  Communication  of  Threats, — It  was  not  error  to 
permit  the  complaining  witness  to  testify  that  certain  persons  told 
him,  in  the  absence  of  the  defendant,  that  the  defendant  threatened 
to  kill  him  and  to  do  him  other  injuries,  where  the  evidence  is  not 
in  the  record ;  for  it  must  be  presumed  that  the  threats  were  also 
proved. 

Same. — Misconduct  of  Counsel. — Argument  to  Jury, — Where,  in  his  ar- 
gument to  the  jury,  the  State's  attorney  said  the  following :  "Gentle- 
men of  the  jury — The  defendant  did  not  go  on  the  witness  stand  and 
testify  in  this  case.  He  knew  we  had  his  neighbors  in  the  court, 
and  that  we  would  impeach  him  if  he  did  testify."     Also,  "If    *    * 

the  complaining  witness  did  swear  to  a  lie,  as  Mr. says  he 

did,  why  did  the  defendant  not  call  his  neighbors,  who  are  here  in 
court?"  And,  also,  "We  have  an  illustration  of  permitting  cranks 
to  run  at  large,  in  the  killing  of  Carter  Harrison,  the  mayor  of  Chi- 
cago, the  most  outrageous  murder  of  our  time.  Had  the  murderer 
been  placed  under  bonds,  that  murder  would  not  have  occurred." 
Such  remarks  were  beyond  the  bounds  of  legitimate  argument,  and 
being  sanctioned  by  the  court,  amount  to  reversible  error. 

From  the  Huntington  Circuit  Court. 

B.  F.  Tbach  and  W,  A,  Mitchell,  for  appellant. 
A,   G,  Smith,  Attorney-General,   S,   E,   Cook,   C.  W. 
Watkins,  F,  W,  Cady  and  D,  L,  Cady,  for  State. 

Howard,  C.  J. — ^This  was  a  prosecution  for  surety  of 
the  peace,  based  on  the  following  affidavit: 

''Joseph  Taylor,  being  duly  sworn,  on  his  oath  says 
that  he  has  just  cause  to  fear,  and  does  fear,  that  said 
Joseph  B.  Davis  will  kill  and  murder  him,  and  that  he 
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makes  this  affidavit  only  to  secure  the  protection  of  the 
law,  and  not  from  anger  or  malice." 

We  think  this  affidavit  is  drawn  in  substantial  com- 
pliance with  the  provisions  of  section  1675,  R.  S.  1894 
(section  1606,  R.  S.  1881). 

The  statute  provides  that  the  fear  complained  of  by 
one  bringing  the  suit  shall  be  ''that  another  will  destroy 
or  injure  his  property,  or  injure,  by  violence,  himself  or 
some  member  of  his  family  or  his  ward." 

The  fear  complained  of  here  is  that  the  appellant 
**will  kill  and  murder"  the  complaining  witness;  this  is 
certainly  a  complaint  of  fear  of  injury  to  himself  by 
violence. 

It  is  also  claimed  as  error  that  the  affidavit  was  sworn 
to  before  a  notary  public,  whereas  the  statute,  supra ^ 
provides  that  it  shall  be  made  before  a  justice  of  the  peace. 

By  section  8039,  R.  S.  1894  (section  5964,  R.  S.  1881), 
a  notary  is  given  power  *'to  administer  oaths  generally, 
and  to  take  and  certify  affidavits  and  depositions." 

Like  authority  is  given  in  section  8086,  R.  S.  1894 
(section  6010,  R.  S.  1881). 

In  State,  ex  rel.,  v.  Maners,  16  Ind.  175,  this  court 
held  that:  ''A  prosecution  for  surety  of  the  peace  is  a 
criminal  prosecution.  4  Blacks.  Comm.,  251;  State,  ex 
rel.,  V.  Abrams,  4  Blackf.  440.  The  practice,  therefore, 
in  criminal  cases  governs,  where  the  act  authorizing  such 
prosecutions  is  silent  upon  a  point  of  practice  under  it." 

And  in  Hunter  v.  State,  102  Ind.  428,  it  was  held  that, 
under  the  statutes  above  cited,  an  affidavit  filed  before  a 
justice  of  the  peace,  charging  a  crime,  may  be  sworn  to 
before  a  notary  public.  It  follows  that  an  affidavit  for 
surety  of  the  peace  may  also  be  sworn  to  before  a  notary 
public. 

The  ruling  of  the  court  in  refusing  to  give  the  follow* 
ing  instruction  is  complained  of: 
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'^Thi«  ca^e  is  governed  by  the  law  governing  criminal 
cMHi'Mf  cxc^fpt  where  the  law  provides  otherwise.  If  the 
(h'fendant  did  not  tentify  in  hiB  own  behalf,  you  can  not 
take  tliitf  fact  intr>  consideration  nor  talk  about  it  in  the 
jury  room/' 

ThiM  instruction  the  court  refused  to  give  on  the 
ground  that  section  1867,  R.  S.  1894  (section  1798,  R. 
H.  1881 ),  did  not  apply  to  surety  of  the  peace  cases. 

It  is  true  that  prosecutions  to  obtain  surety  of  the 
peace  are  criminal  prosecutions.  ^Siaie,  ex  rel.,  v.  Abrams, 
Hupra;  Ulatef  ex  reL,  v.  Maners,  siipra;  Murray  v.  State, 
*20  Ind.  141;  State  v.  Vankirk,  27  Ind.  121;  Deloohery  v. 
State,  27  Ind.  521;  Fisher  \.  Ilarnilton,  id  Ind.  341;  State 
V.  (^arcj/,  iW  Ind.  72. 

But  while  such  proceedings  are  criminal  prosecutions, 
thoy  are  not  prosecutions  for  the  punishment,  but  for 
Iho  prevention  of  crime.  The  question  to  be  decided  is 
not  whothor  the  defendant  is  guilty  of  any  crime,  but 
wliethor  the  complaining  witness  has  just  cause  to  enter- 
tain the  foars  expressed' in  his  affidavit.  This  issue  is 
to  1)0  deeitlod  by  tlie  preponderance  of  the  evidence.  The 
doctrine  of  reasonable  doubt  has  no  place,  nor  is  the 
j\iry  the  judge  of  the  law,  as  in  criminal  cases. 

The  only  question  to  be  decided  is  to  be  decided,  as  in 
civil  cases,  by  the  weight  of  the  evidence.  Murray  v. 
State,  supra;  Arnold  v.  State,  92  Ind.  187;  Stone  v.  State, 
«\r  rvl,,  97  Ind.  345, 

The  evidence  in  the  case  being  treated,  therefore,  as  in 
etvil  eases»  and  the  instruction  requested  being  such  as 
is  applicable  alone  to  criminal  cases,  we  think  the  ruling 
of  the  court  in  refusing  to  give  the  instruction  can  not 
be  held  erroneous. 

It  is  claiiuiHl  as  error  that  the  court  i>ermitted  the 
oou^plainiuj:  witness  to  testify  that  certain  jx^rsons  told 
hinu  in  the  absence  of  the  defendant,  that   the  defend- 
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ant  threatened  to  kill  him  and  to  do  him  other  injuries. 
This  was  objected  to  as  hearsay  evidence.  It  is  proper 
to  prove  threats  made  against  the  complaining  witness 
by  the  defendant,  and  that  such  threats  were  communi- 
cated to  the  complaining  witness.  The  evidence  is  not 
in  the  record,  and  we  are  unable  to  say  whether  the 
threats  here  complained  of  were  proved  on  the  trial  as 
made  by  the  defendant,  or  not.  If  it  was  proved  on  the 
trial  that  such  threats  were  made  by  the  defendant,  then 
it  would  be  not  only  proper  but  necessary  to  prove  that 
the  knowledge  of  the  threats  was  communicated  to  the 
complaining  witness.  It  is  the  threat  and  the  communi- 
cation .of  that  threat  to  the  complaining  witness  that  puts 
him  in  the  fear  of  which  he  complains.  Presuming,  as 
we  must  in  the  absence  of  the  evidence,  that  the  court 
did  its  duty,  we  must  take  it  for  granted  that  the  court 
only  allowed  the  evidence  as  to  the  communication  of 
the  threats  on  the  ground  that  the  threats  themselves 
were  also  proved.  On  that  ground  the  admission  of  the 
evidence  complained  of  was  correct. 

It  is  complained  that  in  the  argument  to  the  jury  the 
attorney  for  the  State  made  the  following  statements: 

''Gentlemen  of  the  jury,  the  defendant  did  not  go  on 
the  witness  stand  and  testify  in  this  cause.  He  knew  we 
had  his  neighbors  in  the  court,  and  that  we  would  im- 
peach him  if  he  did  testify." 

And  the  following: 

"Gentlemen  of  the  jury,  if  Joseph  Taylor,  the  com- 
plaining witness,  did  swear  to  a  lie,  as  Mr.  Ibach  says 
he  did,  why  did  the  defendant  not  call  his  neighbors,  who 
are  here  in  court?*' 

And,  also,  these  words: 

* 'Gentlemen  of  the  jury,  we  have  an  ilhistration  of 
permitting  cranks  to  run  at  large,  in  the  killing  of  Carter 
Harrison,  the  mayor  of   Chiengo,  the   most  outrageous 
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murder  of  our  time.  Had  the  murderer  been  placed 
under  bonds,  that. murder  would  not  have  occurred." 

And  it  is  further  claimed  that  the  court  erred  in  stat- 
ing, in  the  presence  of  the  jury,  that  the  counsel  for  the 
State  had  a  right  to  comment  on  the  fact  that  the 
defendant  did  not  offer  himself  as  a  witness  in  the  case, 
and  also  had  a  right  to  make  the  remarks  about  calling 
the  neighbors  of  the  complaining  witness  to  impeach  his 
evidence,  as  legitimate  and  proper  argument  in  the  case. 

It  is  true,  as  said  in  City  of  Lafayette  v.  Weaver,  92 
Ind.  477,  that  ''There  must  be  a  plain  case  of  violation 
of  the  privilege  of  argument,  which  has  not  been  suffi- 
ciently counteracted  by  the  trial  court,  and  such  miscon- 
duct as  can  be  said  by  this  court  to  have  been  injurious 
to  the  objecting  party,  to  justify  us  in  reversing  the  ac- 
tion of  the  trial  court  in  overruling  a  motion  for  a  new 
trial  based  upon  such  a  departure  of  counsel.'' 

In  this  case,  the  misconduct  in  argument,  if  it  were 
such,  was  not  counteracted  by  the  trial  court;  but,  on 
the  contrary,  the  court  said,  in  the  presence  of  the  jury, 
that  counsel  had  a  right  to  make  the  remarks  com- 
plained of. 

As  to  whether  the  remarks  were  probably  injurious  to 
the  objecting  party,  it  is  clear  that  their  purpose  was  to 
discredit  the  defendant  in  the  eyes  of  the  jury.  The  fact 
that  the  jurors  were  told  that  the  witnesses  were  present 
in  court  who  would  have  impeached  the  defendant  if  he 
had  gone  upon  the  witness  stand,  and  intimating  that 
he  did  not  dare  to  call  those  witnesses,  his  own  neigh- 
bors, to  his  defense,  although  they  were  present  in  court, 
must  certainly  have  tended  to  impress  the  jury  with  the 
weakness  of  the  defense.  Then  the  allusion  to  the  as- 
sassination of  the  mayor  of  Chicago,  at  that  time  fresh  in 
the  minds  of  the  people,  could  hardly  help  but  inflame 
the  minds  of  the  jury.     The  death   of  Carter  Harrison 
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was  not  then  a  historical  event  upon  which  the  minds  of 
the  jury  might  rest  without  emotion.  It  was  as  yet  in 
the  realm  of  the  newspapers  and  the  deliberations  of 
courts  and  juries.  The  indignation  of  the  people  was 
even  rising  rather  than  subsiding. 

The  comments  upon  evidence  that  might  have  been, 
but  was  not,  given  by  witnesses,  neighbors  of  defendant, 
who,  the  jury  were  told,  were  sitting  uncalled  in  court, 
were  particularly  objectionable.  It  is  the  business  of  an 
attorney  to  comment  upon  the  evidence  which  has  been 
given,  not  upon  that  which  might  have  been  given. 

It  was  said  by  the  lamented  Mitchell,  in  the  case  of 
Bessette  v.  State,  101  Ind.  85,  that  *4t  may  sometimes 
happen,  as  for  aught  we  know  was  the  case  in  this  in- 
stance, that  in  his  zeal  to  do  his  duty  the  bounds  of  pro- 
priety may  be  unwittingly  overstepped  by  a  *  *  * 
prosecutor,  and  while  it  would  be  a  most  ungracious 
task  for  this  court  to  say  anything  which  would  in  any 
degree  suppress  the  highest  enthusiasm  of  forensic  effort 
in  behalf  of  the  State,  or  in  any  case  at  the  bar,  it 
should  be  remembered  that  fair,  open  debate,  rather  than 
a  resort  to  questionable  expedients,  will  best  subserve 
the  ends  of  justice.  To  arrive  at  the  exact  truth  and 
justice  of  the  case  according  to  the  facts  and  the  law 
should  be  the  aim  of  all  forensic  strife,  and  to  this  end 
the  utmost  power  of  logical  reasoning  and  deduction  or 
proper  illustration  may  be  employed.  To  master  and 
put  them  under  contribution  are  the  marks  of  the  ac- 
complished advocate." 

We  can  not  avoid  the  conviction  that  the  appellant's 
case  was  unfairly  presented  t9  the  jury,  and  that  in  the 
interests  of  justice  he  should  have  a  new  trial. 

The  judgment  is  reversed,  with  instructions  to  grant  a 
new  trial. 


Filed  May  17, 1894. 
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No.  16,336. 

The  Ohio  and  Mississippi  Railway  Company  v.  Dunn. 

Instructions  to  Jury. — Filing, — Bill  of  Exceptions, —  Instructions 
which  are  brought  into  the  record  by  a  general  bill  of  exceptions 
are  onl/  required  to  be  filed  in  and  as  a  part  of  such  bill. 

Master  and  Servant. — Bailroad, — Incompetent  Employe, — Negligence. 
— Injury  to  Fellow- Servant. — ^The  fact  that  a  fireman,  who  has  occa- 
sionally served  as  engineer  in  a  switch  yard,  is  placed  in  charge  of 
an  engine  to  do  switching,  is  not  sufiicient  in  itself  to  charge  the 
railroad  company  with  negligence,  in  an  action  by  a  fellow-servant 
to  recover  for  an  injury  alleged  to  have  be^  sustained  by  reason  of 
the  incompetence  of  such  person. 

Same. — Employment  of  Servant. — Knowledge  as  to  Fitness. — In  an  ac- 
tion by  a  servant  to  recover  for  an  injury  alleged  to  have  been 
caused  by  the  negligence  of  a  fellow-servant,  the  fact  that  the  latter 
had  been  employed  only  a  few  hours  prior  to  the  injury  and  that  he 
had  been  secured  from  the  same  branch  of  service  of  another  com- 
pany without  inquiry  as  to  his  fitness,  is  not  in  itself  sufficient  to  . 
charge  the  defendant  company  with  negligence. 

Same. — When  Case  May  be  WitMrawn  From  Jury. — It  is  the  duty  of  the 
trial  court  to  take  the  case  from  the  jury,  upon  proper  request,  when 
any  element  essential  to  the  finding  of  the  fact  in  issue  has  not  been 
proved,  or  when  there  is  no  evidence  from  which,  when  undisputed, 
the  jury  would  be  justified  in  concludipg  that  such  fact  exists. 

From  the  Floyd  Circuit  Court. 

E.  Barton^  C.  L.  Jexveit,  H.  E.  Jewett,  W.  M.  Ramsey, 
L.  Maxwell  and  R.  Ramsey y  for  appellant. 
/.  P.  Kelso  and  CD.  Kelso y  for  appellee. 

Hackney,  J. — The  appellee  sued  the  appellant  to  re- 
cover for  personal  injuries  sustained  while  coupling  cars 
in  making  up  a  train  of  freight  cars  in  the  appellant^s 
switch  yards.  The  complaint  places  the  right  of  re- 
covery upon  three  distinct  grounds,  namely:  The  negli- 
gence of  an  unskilled  engineer,  the  negligence  of  an 
unskilled  associate  switchman,  and  maintaining  a 
coupling  link  so  out  of  repair  that  it  could  not  be  raised 
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and  adjusted  to  the  head  of  the  opposite  draw  bar.  A 
general  verdict  for  the  plaintiff  constitutes  the  only  find- 
ing, and  the  motion  for  a  new  trial  presents  the  only 
questions  urged  in  this  court.  The  principal  questions 
before  us  are  upon  the  instructions  given  and  refused, 
and  as  appellee  insists  that  such  instructions  are  not  in 
the  record  in  a  manner  to  present  them  for  consideration, 
we  will  first  pass  upon  this  objection.  It  is  urged  that 
though  appearing  in  the  bill  of  exceptions,  with  a  gen- 
eral exception  reserved  to  the  giving  of  each  charge 
given,  and  to  the  refusal  of  each  instructibn  asked,  and 
the  bill  showing  that  those  asked  were  submitted  at  the 
conclusion  of  the  evidence  with  a  proper  request  that 
they  be  given,  they  are  not  in  the  record  for  the  reason 
that  it  does  not  appear  that  such  instructions  asked  and 
charges  given  were  filed  in  the  circuit  court.  Under  the 
code  and  the  recognized  practice  of  this  State,  there  are 
three  methods  of  making  instructions  a  part  of  the 
record;  first,  by  an  order  of  court;  second,  by  special 
exceptions  written  upon  the  margin  or  following  each 
instruction  and  signed  by  the  judge;  and  third,  by  a 
general  bill  of  exceptions.  In  the  first  and  second 
methods  the  instructions  receive  identification  from  the 
filing  required  by  the  code.  Sections  533  and  535,  R.  S. 
1881.  O'Donald  v.  Constant,  82  Ind.  212;  Supreme 
Lodge,  etc.,  v.  Johnson,  78  Ind.  110;  Elliott  v.  Russell, 
92  Ind.  526;  Hadley  v.  Atkinson,  84  Ind.  64;  Burk  v. 
Andis,  98  Ind.  59;  Eslingerv.  East,  100  Ind.  434;  Graeter 
V.  State,  105  Ind.  271;  Ft.  Wayne,  etc,  R,  W.  Co.  v. 
Beyerle,  110  Ind.  100;  Louisville,  etc.,  R.  W.  Co.  v. 
Wright,  115  Ind.  378;  Landwerlen  v.  Wheeler,  106  Ind. 
523;  Olds  v,  Deckman,  98  Ind.  162;  Blount  v.  Rick,  107 
Ind.  238;  Lower  v.  Franks,  115  Ind.  334.  In  compliance 
with  those  sections  of   the  statute  the  instructions  are 
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filed  ''as  a  part  of  the  record/'  and  by  such  means  be- 
come '*a  part  of  the  record." 

In  no  one  of  the  cases  cited,  and  in  no  other  that  has 
fallen  under  our  observation,  has  it  been  held  that  in- 
structions may  not  be  carried  into  the  record  by  a  bill  of 
exceptions  properly  made,  tendered,  signed  and  filed,  as 
required  by  section  629,  R.  S.  1881. 

This  section  relates  to  all  matters  not  otherwise  prop- 
erly made  a  part  of  the  record,  and  when  complied  with, 
it  is  expressly  provided  that  they  '* shall  be  a  part  of  the 
record." 

In  some  of  the  cases  above  cited  the  decisions  are  made 
with  express  reference  to  sections  533  and  535,  supra, 
while  in  others  the  distinction  is  not  made  to  appear. 

The  case  of  Enslinger  v.  East,  supra,  is  one  of  the  lat- 
ter class,  and  the  case  of  Graeter  v.  State,  supra,  states 
the  erroneous  citation  of  section  1849,  R.  S.  1881,  in 
Enslinger  v.  East,  supra,  and  cites,  instead,  section  329, 
R.  S.  1881. 

With  this  light  upon  the  case  of  Enslinger  v.  East,  su- 
pra,  it  is  plain  that  the  filing  there  referred  to  was  that 
required  by  the  last  cited  section  of  the  statute  which  re- 
lates to  the  presentation  and  filing  of  the  instructions 
in  and  as  a  part  of  the  bill  of  exceptions. 

In  Burk  v.  Andis,  supra,  it  was  held  that  instructions 
in  a  formal  bill  of  exceptions,  signed  by  the  judge  and 
thus  made  a  part  of  the  record,  were  before  this  court. 

In  Hadley  v.  Atkinson,  supra,  it  was  clearly  intimated 
that  this  method  of  making  instructions  a  part  of  the 
record  was  sufficient. 

No  one  of  the  methods  suggested  for  bringing  the  in- 
structions into  the  record  is  exclusive  of  the  other 
methods.  Plank  v.  Jackson,  128  Ind.  424;  Elliott's  App. 
Proced.,  section  792,  and  authorities  cited. 
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We  conclude,  therefore,  that  the  instructions  in  the 
transcript  are  properly  a  part  of  the  record. 

The  first  negligence  alleged  was  in  placing  the  engine 
in  charge  of  a  fireman  who  was  inexperienced  and  in- 
competent for  such  service.  The  injury  to  the  appellee's 
hand  was  alleged  to  have  been  sustained  in  having  it 
caught  and  held  between  the  drawbars  of  the  foremost 
of  several  cars  being  pushed  by  the  engine,  and  the  car 
desired  to  be  coupled  into  the  train.  The  omission  of 
duty  alleged  against  the  engineer  was  that  he  *'did  not 
slow  up  said  train  as  it  approached  and  struck  the  said 
car  plaintiff  was  attempting  to  couple,  but  caused  it  to 
back  more  after  he  was  notified  to  stop  the  same,*'  and 
until  it  struck  other  cars  standing  on  the  track. 

There  is  uo  question  but  that  the  appellee  and  the  en- 
gineer were  fellow-servants.  The  burden,  therefore, 
rested  upon  the  appellee,  as  to  this  element  of  the  case, 
to  establish,  by  a  preponderance  of  the  evidence,  that  the 
engineer  was  incompetent;  that  the  injuries  were  caused 
or  aggravated  by  the  incompetency  of  the  engineer;  the 
absence  of  contributory  negligence  and  of  knowledge  of 
such  incompetency,  as  well  as  the  presence  of  knowledge 
by  the  company  of  such  incompetency.  See  Evansvilley 
etc.,  R.  R.  Co,  V.  Duel,  134  Ind.  156. 

The  appellant's  first  contention  is  that  the  evidence 
does  not  establish  either  that  the  engineer  was  unskillful 
or  that  the  injury  complained  of  was  due  to  any  lack  of 
skill  on  the  part  of  the  engineer.  It  is  conceded  that  one 
Coy  was  in  charge  of  the  engine,  as  engineer,  at  the  time 
of  the  occurrence;  that  he  had  not  been  regularly  en- 
gaged as  an  engineer,  but  had  been  engaged  as  a  loco- 
motive fireman,  and  while  he  had  never  run  a  locomo- 
tive in  a  regular  way  upon  the  road,  he  had  done  so  on 
extra  occasions,  in  the  switch  yard,  during  the  year  of 
his  service  while  Dunn  was  a  switchman. 
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It  further  appears  that  firemen  are  often  qualified  to  . 
serve  as  engineers  before  they  become  regular  engineers. 
These  are  the  facts  shown  by  the  evidence,  and  constitute 
the  summary  of  the  evidence  made  by  appellee's  counsel 
in  their  brief.  Considering  alone  the  question  of  Coy's 
competency  to  serve  as  an  engineer  in  the  work  in  which 
he  was  engaged  at  the  time  he  was  placed  in  charge  of 
the  locomotives,  we  have  no  testimony  in  addition 
to  the  facts  above  stated.  Are  such  facts  suflBcient  to 
charge  the  appellant  with  negligence  in  placing  Coy  in 
charge  of  the  engine? 

It  was  said  by  this  court  in  Louisville ,  etc.,  R.  W.  Co.  v. 
Sandford,  Admx.,  117  Ind.  265,  that  '*all  the  authorities 
agree  that  negligence  on  the  part  of  the  employer  is  not 
to  be  presumed,  and  that  it  rests  on  the  plaintiff  to  aver 
and  prove  every  fact  essential  to  the  existence  of  action-  , 
able  negligence.  Riest  v.  City  of  Ooshen,  42  Ind.  339; 
Pennsylvania  Co.y.  Whitcomby  111  Ind.  212;  Summerhays 
V.  Kansas  Pacific  R.  W.  Co.,  2  Col.  484;  Mobile, etc.,R.  R. 
Co.  V.  Thomas,  42  Ala.  672;  State  v.  Philadelphia,  etc., 
R.  R.  Co.,  60  Md.  555;  Davis  v.  Detroit,  etc.,  R.  R.  Co,, 
20  Mich.  105;  The  Gladiolus,  21  Fed.  Rep.  417;  Cum- 
mings  v.  NatH  Furnace  Co.,  60  Wis.  603;  Belair  v. 
Chicago,  etc.,  R.  R.  Co.,  43  Iowa,  662.''  The  evidence 
does  not  show  that  the  hazards  connected  with  making 
up  freight  trains  in  a  switch  yard  require  more  than  or- 
dinary skill  of  an  engineer,  and  not  only  does  the  con- 
trary presumption  arise  from  the  burden  resting  upon 
the  plaintiff,  but  we  assume  that  where  the  speed  of 
general  transportation  is  not  required,  where  the  dangers 
incident  to  the  meeting  and  passing  of  other  trains  op- 
erated at  a  high  rate  of  speed  are  not  incurred,  where  the 
lives  of  passengers  and  of  persons  using  highway  cross- 
ings are  not  imperiled,  and  where  the  large  variety  of 
risks  from  defective  rails,  bridges  and  machinery  are  not 
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encountered,  no  special  skill  is  required  from  an  engi- 
neer. Coy's  skill  as  a  fireman  of  a  locomotive,  and  his 
long  service  in  that  capacity,  with  his  opportunities  to 
observe  and  learn  the  duties  of  an  engineer,  and  how 
to  discharge  them,  are  not  questioned;  his  intelligence, 
faithfulness,  sobriety  and  industry  are  not  denied,  nor 
does  the  evidence  disclose  a  single  act  of  negligence  on 
his  part  prior  to  his  assignment  to  the  duties  of  extra 
engineer  on  other  occasions  or  the  occasion  complained 
of.  Ip  the  discharge  of  the  duties  of  engineer  it  is  con- 
ceded that  he  had  had  some  experience. 

The  circumstances  do  not,  in  our  opinion,  establish 
that  he  did  not,  when  thus  aligned  to  duty  as  an  engi- 
neer, possess  the  requisite  experience  and  skill  for  the 
proper  discharge  of  that  duty. 

In  Texas,  etc.,  R.  R.  Co,  v.  Berry,  67  Tex.  238,  it  was 
held  that  one  having  served  a  reasonable  time  as  fire- 
man of  a  loconx)tive,  and  having  occasionally  had  charge 
of  such  locomotive  as  engineer,  was  not  necessarily  un- 
skillful and  incompetent  as  an  engineer.  No  position  af- 
fords better  opportunities  to  learn  locomotive  engineer- 
ing than  that  of  a  fireman.  Engineers,  like  those  called 
to  other  positions  of  responsibility,  must  have  their  early 
experiences.  Railway  companies  could  not  long  operate 
if  only  long  experienced  engineers  could  be  employed 
without  liability  for  negligence,  and  opportunities  for 
promotion  would  be  denied  to  the  beginner,  however  in- 
telligent, industrious,  apt  and  observing. 

When  it  is  remembered  that  the  burden  rested  upon 
the  appellee  to  show  that  Coy  was  not  sufl&ciently  skilled 
for  the  duties  of  engineer  of  a  locomotive  engaged  in 
making  up  freight  trains,  and  when  we  observe  that  spe- 
cial skill  is  not  shown  to  have  been  required,  and  that 
beyond  the  claim  of  but  a  limited  experience  his  capacity 
is  not  questioned,  we  feel  that  to  hold  the  case  made  out 
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would  require  not  only  extraordinary  care  in  selecting 
railway  engineers  for  ordinary  service,  but  would  prac- 
tically cast  the  burden  upon  the  company  to  show  the 
skill  of  the  engineer. 

The.case  of  Evansville,  eic,,R.  R.  Co,  v.  Guyton,  115  Ind. 
450,  is  urged  against  our  conclusion  in  this  case,  but  it 
will  be  observed  that  the  cases  are  clearly  distinguisha- 
ble in  the  material  element  that  in  the  case  cited  the 
service  of  operating  a  wild  train  was  held  to  have  re- 
quired a  conductor  with  more  than  ordinary  skill,  and 
that  ''there  was  some  testimony  from  which  the  jury 
may  have  found  that  he  was  not  possessed  of  sufficient 
familiarity  with  the  time  cards  and  with  the  technical 
language  of  train  orders,  and  was  not  suflSciently  quick 
of  apprehension  to  be  able  to  construe  and  interpret  an 
order  in  connection  with  a  time  card,  so  as  to  be  compe- 
tent to  act  as  the  conductor  of  a  wild  train." 

The  alleged  negligence  of  the  associate' switchman  in- 
volves, first,  an  inquiry  as  to  the  evidence  of  the  appel- 
lee upon  the  allegation  of  the  company's  negligence  in 
employing  him.  He  had  been  engaged  during  the  after- 
noon, and  his  service  began  at  six  o'clock  that  evening, 
less  than  one  hour  before  the  occurrence  complained  of. 
His  previous  employment  had  been  with  the  Chesapeake, 
Ohio  and  Southwestern  Railway  Company,  in  the  city 
where  the  appellee  was  employed,  and  the  most  favora- 
ble view  for  the  appellee  of  the  evidence  of  negligence  in 
employing  him  is  that  given  by  Edward  Gore,  the  yard- 
master  for  said  last  named  company.  It  is  as  follows: 
Ealy,  appellant's  yardmaster,  asked  Gore  for  a  man 
**and  said  he  was  short  a  man,  and  I  told  him  I  had  one 
that  he  could  have  that  I  was  done  with,  and  he  said 
'all  right;  I  will  take  him  and  probably  give  him  a  reg- 
ular job.' " 

Considering  this  evidence  alone,  does  it  raise  the  pre- 
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sumption  of  negligence  in  placing  the  man  employed  in 
the  service  of  switchman? 

Again,  we  are  confronted  with  the  rule  that  the  burden 
rests  upon  the  complaining  party  to  establish  the  charge 
of  negligence,  and  that  neglige^ce  will  not,  in  the  first 
instance,  be  presumed.  Louisville^  etc.,  R,  W.  Co.  v. 
Saiidford,  Admx.,  supra,  and  authorities  there  cited,  and, 
also,  Davis  v.  Detroit,  etc.,  R.  R.  Co.,  20  Mich.  105,  and 
Summerhays  v.  Kansas,  etc.,  R.  W,  Co.,  20  Am.  Ry. 
Rep.  359. 

This  rule  requires  us  to  indulge  the  presumption  of 
due  care  until  the  evidence  overthrows  that  presumption 
and  establishes  affirmatively  the  absence  of  reasonable 
care.  The  mere  absence  of  evidence  of  care  does  not 
lend  strength  to  the  charge  of  negligence.  Any  depart- 
ure from  this  rule  will  have  the  effect  to  abrogate  the 
rule  and  to  require  of  the  employer  an  affirmative  show- 
ing of  diligence.  In  the  ordinary  transactions  of  indi- 
viduals this  rule  is  maintained,  and  under  it  the  pre- 
sumption in  favor  of  care,  good  faith,  and  diligence  is 
indulged,  and  we  observe  no  reason  for  departing  from 
it  where  a  railroad  company  is  the  master  and  its  serv- 
ant is  the  unfortunate  claimant  for  damages. 

Indulging  this  presumption,  and  there  being  no  evi- 
dence that  the  switchman  had  not  had  experience  in, 
and  acquaintance  with,  the  service  in  which  he  was  em- 
ployed, or  that  the  company  did  not  test  his  knowledge 
of  the  service  and  acquaintance  with  its  details,  and  his 
ability  to  perform  such  service,  we  must  conclude  that 
negligence  was  not  shown  in  this  respect. 

As  applicable  to  the  employment  of  both  the  engineer 
and  switchman,  it  will  not  do  to  say  that  negligence 
contributing  to  or  producing  the  injurious  results  com- 
plained of  should  control  the  question  of  negligence  in 
making  the  employment,  for  the  most  skillful  may  be 
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negligent,  and  it  is  not  the  negligence  or  failure  to  em- 
ploy skill  in  the  performance  of  duty  subsequent  to  the 
engagement  that  determines  the  care  of  the  employer  to 
ascertain  the  degree  of  skill  possessed  at  the  time  the 
servant  is  taken  into  the  service.  The  questions  here 
under  consideration  were  decided  as  follows  in  the  case  of 
Summerhays  v.  Kansas, etc^R.  W,  Co,, supra.  **The  com- 
pany does  not  occupy  the  position  of  an  insurer  against 
the  perils  to  which  its  employes  may  be  exposed  by  rea- 
son of  their  employment.  Its  duty  is  discharged  when 
competent  fellow-servants  are  engaged.  A  single  omis- 
sion to  exercise  care  by  a  fellow-servant  ( and  that  in  the 
instance  complained  of)  can  not  be  taken  in  an  action 
brought  by  another  against  the  company  as  proof  of  the 
latter's  liability.  To  give  the  co-employe  a  status  in 
court,  he  must  aver  that  the  company  whose  liability  he 
is  seeking  to  establish  furnished  incompetent  fellow-serv- 
ants, or  continued  such  men  in  its  service  after  having 
notice  of  the  same.  In  other  words,  he  must  bring  his 
case  within  the  well  known  exceptions  which  attach  to 
the  general  rule,  and  which  declares  the  master's  exemp- 
tion from  liability  for  the  negligent  conduct  of  the,  co- 
employe  in  the  same  service.  *  *  We  take  it  to  be 
the  law  that  in  a  suit  brought  by  a  railroad  employe 
against  the  company  for  damages  caused  by  the  alleged 
unskillfulness  or  negligence  of  another  employe  of  the 
same  company,  the  defendants  are  entitled  to  the  pre- 
sumption that  they  exercised  due  care  in  the  employ- 
ment of  the  person  charged  with  unskillfulness  or  neg- 
ligence, and  that  it  had  no  knowledge  of  the  defects  of 
capacity  or  character  imputed. '*  See  also  Davis  v.  De- 
troit, etc.,  R,  R,  Co.,  supra. 

Upon  the  theory  that  there  was  not  sufficient  evidence 
to  establish  the  charges  of  negligence  in  employing  the 
two  servants,  the  engineer  and  switchman,  the  appellant 
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asked,  and  the  court  refused,  an  instruction  that  said 
charges  were  not  sustained,  and  should  be  disregarded. 
There  is  no  question  as  to  the  form  of  the  instruction, 
but  the  appellee  insists  that  its  refusal  was  proper  be- 
cause the  court,  in  other  charges,  fairly  submitted  to  the 
jury  the  determination  of  the  question  of  negligence  in 
employing  these  two  men,  and  because  it  was  not  the 
privilege  of  the  court  to  take  the  question  from  the  jury. 

If  there  was  evidence  from  which,  by  any  reasonable 
construction,  negligence  could  have  been  inferred,  the 
court  would  have  invaded  the  province  of  the  jury  in 
giving  the  charge  refused;  but,  as  we  have  held,  there 
was  no  such  evidence,  and  it  was  the  duty  of  the  court 
to  give  the  instruction. 

In  Faria  v.  Hoberg,  134  Ind.  269,  we  reviewed  many 
of  the  cases  and  reaffirmed  the  right  and  the  duty  of  the 
trial  court  to  take  the  question  from  the  jury  (upon 
proper  request  and  instruction  tendered)  when  any  ele- 
ment essential  to  the  finding  of  the  fact  in  issue  has  not 
been  proven,  or  there  is  not  evidence  of  such,  fact  from 
which,  when  "undisputed,  the  jury  would  be  justified  in 
concluding  that  such  fact  existed.  .  We  are,  therefore, 
of  oj|»nion  that  the  trial  court  should  have  given  the  in- 
struction so  refused. 

The  evidence  is  unsatisfactory  in  showing  either  that 
the  injury  was  the  result  of  negligence  of  employes  of 
the  company  or  that  appellee  was  free  from  contributory 
negligence,  and  it  is  a  subject  of  serious  doubt  whether, 
under  the  evidence,  the  stiff  link  complained  of  is  not 
one  of  the  necessary  incidents  of  railroading,  and  one  of 
the  hazards  assumed.  However,  we  do  not  pass  upon 
that  branch  of  the  case,  since  concluding  that  a  new  trial 
should  have  been  granted  for  the  error  above  indicated. 

The  judgment  of  the  circuit  court  is  reversed,  with  in- 
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structions  to  sustain  the  appellant's  motion  for  a  new 
trial. 

Filed  March  7, 1894. 

On  P£;jition  for  a  Rehearing. 

* 
Hackney,  J. — Counsel  for  the  appellee  have  presented 

an  earnest  and  able  petition  for  a  rehearing,  to  which  we 

have  given  careful  consideration. 

It  is  insisted  that  in  adopting  imperfectly  the  method 
of  excepting  to  instructions,  as  provided  by  section  535, 
R.  S.  1881,  the  appellant  was  precluded  from  employing 
another  method  of  reserving  exceptions  to  such  instruc- 
£ions,  namely,  by  a  formal  bill  of  exceptions.  This 
contention  rests  upon  the  doctrine  that  where  two  or 
more  remedies  are  given  by  the  law  for  the  enforcement 
of  a  right,  the  election  of  one  of  such  remedies  is  an  ex- 
clusion of  any  other,  as  where  the  remedy  employed  is 
by  suit  to  review  the  right  of  appeal  is  thereby  cut  off. 

This  doctrine  has  no  application  to  the  mere  incidents 
of  practice,  but  applies  to  remedies,  and  has  for  its  ob- 
ject the  securing  of  a  final  determination  of  a  contro- 
versy by  one  decision  and  the  avoidance  of  vexatious 
litigation  where  one  remedy  is  exhausted  and  another  is 
then  employed  for  the  enforcement  of  but  one  right  of 
action. 

With  the  practice  of  reserving  exceptions  to  instruc- 
tions, and  making  them  a  part  of  the  record,  section 
534,  R.  S.  1881,  has  nothing  to  do,  as  that  section  was 
designed  to  enable  the  parties  to  learn,  before  arguing  a 
cause,  what  instructions  would  be  given,  and  to  permit 
such  instructions  to  be  read  as  a  part  of  the  arguments. 

It  is  further  complained  that  in  our  holding  that  the 
trial  court  should  have  given  the  instruction  that  there 
was  a  failure  of  proof  upon  two  of  the  elements  of  neg- 
ligence alleged,  we  stand  in  conflict  with  the  holding  in 
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Wabash,  etc,  R.  W.  Co.  v.  Morgan,  132  Ind.  430,  where 
an  iustruetion  was  asked  to  the  effect  that  there  was  a  fail- 
ure of  proof  to  show  incompetency  and  negligence  on  the 
part  of  an  engineer,  etc.,  which  instruction  was  refused 
and  the  refusal  sustained.  In  that  case  the  evidence  is 
not  discussed  with  relation  to  the  instruction,  and  we 
are  not  enabled  to  say  that  there  was  a  failure  of  proof 
upon  the  question  to  which  the  instruction  was  ad- 
dressed. 

The  suggestion  in  that  case  that  the  instruction  was 
properly  refused,  under  the  averments  of  the  complaint, 
and  that  the  appellee  might  have  recovered  by  reason  of 
'defects  in  the  engine,  can  certainly  have  no  application 
to  the  question  as  to  whether  an  instruction  wais  proper, 
taking  an  element  of  the  case  from  the  jury  because  of  a 
failure  of  evidence  upon  such  element.  If  that  case  . 
could  be  said  to  conflict  with  the  proposition,  th©fi-where  dX 
there  is  a  failure  of  evidence  upon  an  element  of  a  case, 
the  court  may  take  such  element  from  the  jury  and 
thereby  prevent  a  hodge-podge  verdict,  we  would  not 
hesitate  to  depart  from  it. 

Upon  the  remaining  questions  discussed  by  counsel, 
we  have  said  all  that  we  deem  necessary  in  the  original 
opinion. 

The  petition  for  a  rehearing  is  overruled. 

Filed  May  17,  1894. 
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No.  16,798. 

The  City  of  Indianapolis  v.  Bielbr. 

Interstate  Commerce.— PoZic€  Begulation  by  State. — Congress  may, 
by  appropriate  legislation,  subject  any  article  of  interstate  com- 
merce to  the  police  regulations  of  any  State. 
Same. — Intoxicating  Liquors. — Under  the  act  of  Congress  approved 
138    80|  Aagust  8,  1890,  intoxicating  liquors  transported  from  one  State  into 

-^—  *  '  another  for  use,  sale,  or  storage  in  the  latter  State,  are  subject  to  its 

J63  133  police  regulations. 

138     30  City. — License  of  Breweries,  etc. — DiscrimincUion, — Constitutional  Law. 

168   64i|  — An  ordinance  of  the  city  of  Indianapolis  licensing  breweries,  dis- 

^ 3qI  tilleries  and  their  depots  and  agencies  established  in  the  city,  with 

169       1^1  other  wholesale  dealers  in  malt  liquors,  but  excepting  from  its  op- 

eration residents  of  the  city  doing  a  wholesale  business  in  bottled 
beer,  is,  as  to  the  exception  sought  to  be  made,  void  for  discrimina- 
tion. 
Same. — Ordinance  Void  in  Part  and  Valid  in  Part. — Where  the  part  of 
an  ordinance  which  is  void  for  discrimination  can  be  struck  out, 
leaving  the  remainder  complete  in  itself,  sensible  and  capable  of 
being  executed  against  all  alike,  the  latter  will  stand. 
Same.— Z/fcef«6  Ordinance. — Language  Construed. — An  ordinance  re- 
quiring a  license  fee  of  "every  person  or  persons,  firm,  corporation 
or  company  carrying  on  a  distilling  or  brewing  business  *  *  and 
of  all  breweries  and  distilleries,"  applies  to  every  establishment, 
and  exacts  a  separate  fee  for  each  one. 
Same. — License  Fee. — Amount  Discretionary  With  City  Authorities. — 
Where  a  city  is  granted  power,  by  the  Legislature,  "to  tax,  license 
and  regulate  distilleries  and  breweries,"  etc.,  an  ordinance  impos- 
ing a  license  fee  is  an  exercise  of  'police  power  in  restraint  of  a 
harmful  occupation,  and  the  fee  to  be  required  is  subject  to  the  dis- 
cretion of  the  city  authorities. 

From  the  Marion  Circuit  Court. 

L.  0.  Bailey,  A.  Q.  Jones,  A.  Baker,  E.  Daniels  and 
/.  E.  Scott,  for  appellant. 

C.  A.  Korbly,  W.  0.  Ford,  D.  W.  Howe  and  C.  F. 
Coffin,  for  appellee. 

Howard,  C.  J. — By  section  23  of  ''An  act  concerning 
the  incorporation  and  government  of  cities  having  more 
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than  one  hundred  thousand  population  according  to  the 
last  preceding  United  States  census,  and  matters  con- 
nected therewith,  and  declaring  em  emergency,"  ap- 
proved March  6th,  1891,  Acts  1891,  p.  137  (148),  it  is  pro- 
vided, amongst  other  things,  that  such  cities  shall  have 
power  **to  tax,  license  and  regulate  distilleries  and  brew- 
eries, and  the  depots  or  agencies  established  in  said  city 
of  all  breweries  and  distilleries." 

By  virtue  of  the  authority  so  given,  the  city  of  Indi- 
anapolis adopted  the  following: 

^'General  Ordinance  No.  17,  1891. 

'*An  ordinance  designating  the  license  fee  to  be  paid 
the  city  of  Indianapolis  by  distilleries  and  breweries,  and 
the  depots  or  agencies  in  said  city  of  all  breweries  and 
distilleries,  and  all  wholesale  dealers  in  malt  liquor,  as 
provided  for  by  the  Act  of  the  General  Assembly  of  In- 
diana, approved  March  6,  1891. 

"Section  1.  Be  it  ordained  by  the  common  council  of 
Indianapolis,  that  hereafter  every  person  or  persons, 
firm,  corporation  or  company  carrying  on  a  distilling  or 
brewing  business  within  said  city  of  Indianapolis,  and 
all  depots  or  agencies  established  in  said  city,  of  all  brew- 
eries and  distilleries,  and  all  wholesale  dealers  in  malt 
liquors,  except  as  hereinafter  provided,  shall,  before  they 
are  permitted  to  carry  on  their  said  business,  pay  to  the 
city  of  Indianapolis,  Indiana,  for  the  general  use  and 
benefit  of  said  city,  the  sum  of  one  thousand  dollars, 
which  said  sum  of  one  thousand  ($1,000)  dollars  shall 
be  the  annual  city  license  fee  to  be  charged. 

**0n  payment  of  said  sum  of  one  thousand  ($1,000) 
dollars,  the  applicant  for  such  license  shall  present  the 
receipt  thereof  to  the  city  comptroller  of  said  city,  and 
such  comptroller  shall  thereupon  issue  to  such  applicant 
a  license  to  carry  on  and  conduct  such  distilling  or  brew- 
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ing  business,  or  such  depot  or  agency,  or  such  wholesale 
dealing  in  malt  liquor,  as  the  case  may  be,  for  one  year 
from  such  time,  which  license  shall  be  signed  by  the 
mayor  of  said  city. 

*'The  terms  of  this  ordinance,  however,  shall  not  ap- 
ply to  any  resident  engaged  in  the  wholesale  business  of 
bottling,  or  bottling  and  vending  bottled  beer. 

"Section  2,  Said  city  comptroller  shall  keep  a  register 
of  the  names  of  every  person  or  persons,  firm,  company, 
corporation,  depot,  agency  or  dealer  receiving  from  said 
city  such  license,  with  the  date  when  issued  and  the  ex- 
piration of  the  same;  for  which  services  a  comptroller's 
fee  of  one  dollar  ( $1 )  shall  be  paid  by  the  person  receiv- 
ing such  license. 

* 'Section  3.  Any  person  or  persons,  firm,  company,  or 
corporation  carrying  on  a  distilling  or  brewing  business 
in  said  city,  or  the  owners  or  managers  of  the  depots  or 
agencies  of  any  brewing  or  distilling  business,  or  any 
wholesale  dealer  or  dealers  in  malt  liquor,  who  shall 
violate  any  of  the  provisions  of  this  ordinance  shall,  up- 
on conviction,  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars  ($100),  and  each  day's  continuance  in 
violation  of  this  ordinance  shall  constitute  a  separate 
offense. 

''Section  4..  This  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage  and  publication  one  day 
each  week  for  two  successive  weeks  in  ^The  SuUy' adsiWy 
newspaper  of  general  circulation,  printed  and  published 
in  the  city  of  Indianapolis,  Marion  county,  Indiana.*' 

The  appellee  was  arrested  and  fined  in  the  police  court 
of  the  city  of  Indianapolis,  for  the  violation  of  sections 
one  and  three  of  this  ordinance. 

On  appeal  to  the  Marion  Circuit  Court  there  was  a 
finding  and  judgment  for  the  appellee,  from  which  the 
city  brings  this  appeal. 
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From  the  answer  filed  by  appellee  in  the  circuit  court, 
to  which  answer  a  demurrer  was  overruled,  it  appears 
that  at  the  time  of  the  passage  and  taking  effect  of  said 
ordinance  the  appellee  was,  and  still  is,  the  local  agent 
in  and  for  the  city  of  Indianapolis,  of  the  Anheuser- 
Busch  Brewing  Association,  a  corporation  located  and 
having  its  chief  office  and  place  of  business  in  the  city  of 
St.  Louis,  in  the  State  of  Missouri,  and  organized  under 
the  laws  of  that  State;  that  for  a  long  time  before  and 
since  the  passage  of  said  ordinance  said  association  has 
been  engaged  in  the  manufacture  of  beer  in  the  city  of 
St.  Louis,  and  in  selling  the  same  to  citizens  of  Indian- 
apolis and  other  cities  and  towns  in  the  State  of  Indiana, 
said  beer  being  shipped  to,  and  sold  by,  appellee,  partly 
in  barrels,  partly  in  kegs  and  partly  in  bottles;  that  be- 
fore and  since  the  passage  of  said  ordinance,  said  associ- 
ation had,  and  still  has,  a  depot  in  said  city  of  Indian- 
apolis, in  charge  of  appellee  as  its  local  agent,  where  the 
beer  shipped  by  said  association  for  the  supply  of  its 
customers  in  the  city  of  Indianapolis  and  other  places  in 
the  State  of  Indiana  is  temporarily  stored  until  the  same 
is  disposed  of  and  delivered  by  appellee  to  said  custom- 
ers; the  said  depot  has  been,  and  still  is,  used  by  said 
association  only  as  incident  to,  and  as  a  means  of  carry- 
ing on,  its  said  business  of  supplying  its  customers  in 
said  city  of  Indianapolis  and  elsewhere  in  the  State  of 
Indiana,  said  depot  being  provided  with  facilities  for 
what  is  called  "cold  storage,"  without  which  said  beer 
could  not  be  kept  in  good  condition  until  delivered  to  its 
customers;  that  it  has  heretofore  been,  and  still  is,  the 
custom  of  said  association  to  ship  in  barrels  and  kegs 
and  bottles,  beer  manufactured  by  it  and  designed  for 
sale  to  its  custom*fers  in  Indianapolis  and  elsewhere  in 
the  State  of  Indiana,  to  appellee  as  its  agent  in  said  city. 
Vol.  138—3 
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by  whom  it  is  then  stored  in  said  depot  until  taken  out 
by  him  for  delivery  to  said  customers,  all  of  the  sales  so 
made  by  him  being  at  wholesale  and  none  at  retail. 

In  addition  to  the  facts  so  averred,  it  was  agreed  on 
the  trial,  as  shown  by  the  bill  of  exceptions,  that  there 
are  three  breweries  in  the  city  of  Indianapolis,  all,  how- 
ever, owned  and  operated  by  one  association,  also  located 
in  said  city;  that  there  are  but  three  persons,  or  firms, 
residing  in  said  city  who  are  engaged  in  bottling  and  vend- 
ing bottled  beer;  that  besides  the  corporation  represented 
by  appellee,  there  ai*e  several  corporations,  firms,  and 
persons  who  own  and  control  breweries  at  places  outside 
of  Indianapolis,  and  who  are  engaged  in  the  business  of 
selling  at  wholesale  the  beer  manufactured  by  them  to 
citizens  of  Indianapolis  and  of  other  cities  and  towns  in 
Indiana,  by  means  of  depots,  agencies  and  agents  located 
in  the  city  of  Indianapolis;  that  some  of  these,  including 
the  corporation  represented  by  appellee,  are  located  out- 
side the  State  of  Indiana,  while  the  others  are  located 
within  the  State,  but  without  the  city  of  Indianapolis; 
that  the  cost  of  issuing  the  license  provided  for  in  the 
ordinance  does  not  exceed  two  dollars. 

On  this  appeal  the  appellee  contends  that  the  ordi- 
nance in  question  is  invalid,  and  in  support  of  such  con- 
tention advances  the  following  propositions: 

**First.  That  the  ordinance  in  question  is  void  in  so 
far  as  it  authorizes  the  taxation  or  licensing  of  depots  or 
agencies  of  nonresident  breweries  engaged  in  interstate 
commerce. 

'^Second.  That  the  ordinance  is  void  because  it  makes 
unjust  and  illegal  discriminations  between  those  engaged 
in  the  same  business,  and  tends  to  create  monopolies. 

* 'Third.  That  the  illegal  portions  of  the  ordinance 
are  so  essential  to,  and  are  so  intimately  connected  with, 
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the  general  plan  of  it,  as  to  render  the  whole  ordinance 
illegal. 

''Fourth.  That  neither  the  police  power  nor  the  tax- 
ing power  delegated  to  the  city  by  the  city  charter  act, 
authorized  the  city  to  exact  the  license  fee  of  $1,000." 

As  to  the  first  proposition,  it  is  now  well  settled  that 
the  power  of  congress  is  supreme  over  interstate  com- 
merce, as  well  as  over  foreign  commerce;  even  so  far  that 
the  failure  of  Congress  to  legislate  upon  the  subject  does 
not  authorize  interference  by  the  State.  Crutcher  v. 
Kentucky,  141  U.  S.  47;  Wabash,  etc,  R.  W,  Co.  v.  It- 
linois,  118  U.  S.  557;  Brimmer  v.  Rehman,  138  U.  S.  78. 

In  McLaughlin  v.  City  of  South  Bend,  126  Ind.  471,  it 
was  said  by  this  court:  "The  decisions  of  the  Supreme 
Court  of  the  United  States  declare  that  an  ordinance  re- 
quiring a  license  fee  from  agents  representing  citizens 
of  another  State,  who  offer  goods  not  in  this  State  for 
sale  by  sample,  is  void,  because  it  assumes  to  establish 
a  regulation  affecting  commerce  between  the  States.  Mc- 
Call  V.  Californiay  136  U.  S.  104;  Stoutenburgh  v.  jETen- 
nick,  129  U.  S.  141;  Asher  v.  Texas,  128  U.  S.  129;  Bob- 
bins V.  Shelby  County  Taxing  District,  120  U.  S.  489.  * 
*  *  If  the  goods  offered  for  sale  had  been  in  this  State 
at  the  time  of  the  sale,  although  there  was  no  delivery 
to  the  purchaser  at  that  time,  the  Federal  decisions 
would  not,  as  we  believe,  rule  the  case." 

It  is  clear  from  the  authorities,  then,  that  if  the  goods 
^are  located  in  another  State  at  the  time  they  are  sold  in 
this  State,  the  agent  so  selling  the  goods  can  not  be  re- 
quired to  take  out  a  license.  Bobbins  v.  Shelby  County 
Taxing  Dist.,  supra,  and  other  cases  cited  above;  Martin 
v.  Town  of  Rosedale,  130  Ind.  109. 

Counsel  for  appellant,  however,  contend  that  while 
the  exclusive  authority  of  Congress  over  interstate  com- 
merce is  unquestionable,  and  while  it  is  also  true  that 
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80  long  as  Congress  remains  silent  as  to  any  branch  or 
article  of  interstate  commerce,  such  silence  is  an  indi- 
cation of  the  will  of  the  National  Legislature  that  this 
branch  or  article  of  commerce  should  remain  unre- 
stricted; yet  that  Congress  may,  by  appropriate  legisla- 
lation,  subject  any  article  of  interstate  commerce  to  the 
police  regulations  of  any  State. 

This  contention  can  not  be  gainsaid.  Congress  hav- 
ing exclusive  control  over  the  commerce  between  the 
States,  may  undoubtedly  subject  such  commerce  to  the 
laws  of  the  States;  and  the  only  inquiry  must  be  whether 
this  has  in  fact  been  done  by  Congress  by  the  enactment 
of  a  valid  law. 

Congress  has  so  spoken,  and  in  relation  to  the  par- 
ticular article  concerned  in  this  case.  This  law  of  Con- 
gress, which  was  approved  August  8,  1890,  provides: 
*'That  all  fermented,  distilled,  or  other  intoxicating  li- 
quors or  liquids  transported  into  any  State  or  territory 
or  remaining  therein  for  use,  consumption,  sale  or  stor- 
age therein,  shall,  upon  arrival  in  such  State  or  terri- 
tory, be  subject  to  the  operation  and  effect  of  the  laws  of 
such  State  or  territory  enacted  in  the  exercise  of  its  po- 
lice powers,  to  the  same  extent  and  in  the  same  manner 
as  though  such  liquids  or  liquors  had  been  produced  in 
such  State  or  territory,  and  shall  not  be  exempt  there- 
from by  reason  of  being  introduced  therein  in  original 
packages  or  otherwise." 

This  law  was  found  valid  by  the  Supreme  Court  of  the 
United  States.  In  re  Rahrer,  140  U.  S.  545;  Common- 
wealth v.  Calhane,  154  Mass.  115. 

Beer  being  a  fermented,  intoxicating  liquor  or  liquid, 
it  follows  that  the  depots  or  agencies  of  nonresident 
breweries,  in  which  depots  or  agencies  such  beer  ''is 
temporarily  stored  until  the  same  is  disposed  of,''  are 
''subject  to  the  operation  and  effect  of  the  laws'*  of  thir- 
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State,  *  ^enacted  in  the  exercise  of  its  police  powers,  to 
the  same  extent  and  in  the  sam^  manner  as  though  such 
liquids  or  liquors"  were  produced  in  this  State.  The 
question  as  to  interstate  commerce  is,  therefore,  elimi- 
nated from  the  case  at  har. 

» 

The  next  proposition  is,  that  the  ordinance  is  void  be- 
cause it  makes  unjust  and  illegal  discriminations  between 
those  engaged  in  the  same  business,  and  tends  to  create 
monopolies. 

It  is  not  necessary  to  multiply  citations  of  authority 
to  show  that  an  ordinance  is  invalid  which  discriminates 
in  favor  of  residents  of  the  city  or  State  as  against  non- 
residents. Cooley  Const.  Lim.  (6th  ed.),  479,  and  fol- 
lowing pages  and  notes.  Oraffty  v.  City  of  Riiahvilley 
107  Ind.  502.  The  ordinance  will  also  be  void  if  it  dis- 
criminate in  favor  of  some  residents  |is  against  other 
residents.  1  Dill.  Munic.  Corp.,  sections  322,  327,  362; 
Cooley  Tax.,  sections  128-9;  Ex  parte  Frank,  52  Cal.  606; 
Bills  V.  City  of  Goshen ^  117  Ind.  221;  City  of  Plymouth 
V.  Schultheis,  135  Ind.  339. 

Under  this  head,  objection  is  made  to  the  following 
clause  of  the  first  section  of  the  ordinance:  '*The  terms 
of  this  ordinance,  however,  shall  not  apply  to  any  resi- 
dent engaged  in  the  wholesale  business  of  bottling,  or 
bottling  and  vending  bottled  beer." 

It  is  very  clear  that  this  clause  is  invalid  for  two  rea- 
sons. It  discriminates  in  favor  of  residents  as  against 
nonresidents.  It  also  discriminates  in  favor  of  residents 
who  bottle  and  vend  bottled  beer  as  against  residents 
who  vend  beer  in  barrels,  jugs,  or  otherwise.  The  classi- 
fication thus  attempted  to  be  made  is  arbitrary,  and  can 
not  stand.  While  the  subjects  of  legislation  may  be, 
and  indeed  should  be,  classified;  yet  the  lines  of  such 
classification  should  be  well  marked,  and  should  include 
all  individuals  of  like  kind  in  like  situation.     Here,  the 
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things  to  be  licensed  are  breweries,  distilleries  and  their 
depots  and  agencies  established  in  the  city,  with  other 
wholesale  dealers  in  malt  liquors.  The  classification 
being  thus  made,  and  properly  so  made,  it  will  not  do 
to  except  individuals  of  that  class  who  are  residents  or 
who  do  a  wholesale  business  in  bottled  beer.  State,  ex 
reL,  V.  Sheriify  etc.,  48  Minn.  236;  State,  ex  r el,,  y.  Ham- 
mer, 42  N.  J.  Law.  435;  Mayer,  etc.,  v.  Weed,  84  Ga.  683. 

But,  as  was  said  in  Clark  v.  Ellis,  2  Blackf.  8:  *^Apart 
of  an  act  of  assembly  being  unconstitutional,  does  not 
affect  a  constitutional  part  of  the  same  act  relative  to 
the  same  subject.  That  part  which  is  unconstitutional, 
is  considered  as  if  stricken  out  of  the  act;  and  if  enough 
remains  to  be  intelligibly  acted  upon,  it  is  considered  as 
the  law  of  the  land.''  This  is  the  law,  as  recognized  in 
numerous  cases,  State  v.  Newton,  59  Ind.  173;  Inger- 
man  v.  Noblesville  T)p.,  90  Ind.  393;  State,  ex  rel.,  v. 
Blend,  121  Ind.  514;  11  Am.  and  Eng.  Encyc.  Law.  610. 

In  the  case  at  bar,  by  striking  from  the  ordinance  the 
discriminating  and  void  clause,  that  which  is  left  is 
complete  in  itself,  sensible  and  capable  of  being  exe- 
cuted, and  wholly  independent  of  that  which  is  rejected. 

It  is  also  insisted  that  the  ordinance  is  discriminating, 
as  favoring  a  corporation  known  as  the  Indianapolis 
Brewing  Company,  counsel  contending  that  this  com- 
pany, which  owns  three  breweries  in  the  city,  will  have 
to  pay  but  one  fee  of  one  thousand  dollars,  while  other 
wholesale  dealers  will  have  to  pay  one  thousand  dollars 
each,  and  so  a  monopoly  will  be  created  in  favor  of  the 
city  company. 

An  examination  of  the  ordinance  discloses  no  such 
meaning  in  its  language.  The  statute  provides  for 
licensing  distilleries  and  breweries  and  their  depots  or 
agencies  in  the  city.  The  ordinance  uses  somewhat  dif- 
ferent language,  but  the  meaning  is  evidently  the  same. 
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The  license  is  required  of  **every  person  or  persons, 
firm,  corporation -or  company  carrying  on  a  distilling  or 
brewing  business  within  said  city  of  Indianapolis,  and 
all  depots  or  agencies  established  in  said  city,  of  all 
breweries  and  distilleries,  and  all  wholesale  dealers  in 
malt  liquors."   * 

The  plain  meaning  of  this  language  is  that  each  such 
establishment  shall  be  duly  licensed  before  being  au- 
thorized to  do  business.  Of  course  the  respective  own- 
ers are  the  persons  to  pay  the  several  fees  for  the  licenses. 
But  each  distillery,  each  brewery,  each  depot  or  agency 
of  any  such  distillery  or  brewery,  and  each  other  whole- 
sale establishment  for  selling  beer,  by  the  provisions  of 
the  ordinance,  is  required  to  pay  the  separate  fee. 

The  circumstance  that  one  person  or  one  company 
owns  two  or  more  breweries,  depots,  or  other  establish- 
ments, could  not  operate  to  cancel  one  or  more  license 
fees,  leaving  the  individual  or  the  company  to  pay  but 
one  fee. 

As  well  might  it  be  said  that  if  one  man  or  one  cor-  • 
poration  should  own  two  or  more  saloons,  such  person  or 
corporation  would  have  to  pay  but  one  license  for  all  the 
saloons.  It  is  the  saloon,  in  the  one  case,  and  the  brew- 
ery or  other  wholesale  establishment  in  the  other  case, 
that  is  licensed;  and  each  saloon  or  brewery,  as  the  case 
may  be,  is  taxed  a  separate  license  fee. 

We  quite  agree  with  counsel  that  the  city  "has  no 
more  authority  to  require  or  to  give  a  general  license  for 
carrying  on  the  business  of  brewing,  under  which  a  firm 
or  syndicate  may  carry  on  a  dozen  breweries,  than  it 
would  have  to  give  a  general  license  to  carry  on  the  sa- 
loon business,  under  which  a  firm  or  syndicate  might 
carry  on  a  dozen  saloons.'*  One  contention  would  be  as 
inequitable  and  absurd  as  the  other.  But  there  is  no 
one  but  appellee  who  is  seeking  to  give  the  ordinance 
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this  interpretation,  an  interpretation  too  which  the  words 
of  the  ordinance  will  not  bear.  Indeed,  the  giving  of  such 
a  meaning  to  the  ordinance  seems  but  the  building  up  of 
a  card  house  only  to  show  how  easily  it  can  be  knocked 
down  again, 

What  we  have  already  said  suflBciently  answers  the 
third  proposition  of  counsel.  We  have  seen  that  the  il- 
legal parts  of  the  ordinance  may  be  readily  separated 
from  those  that  are  legal,  so  that  the  latter  may  stand  as 
a  complete  and  valid  ordinance,  imposing  a  license  fee 
on  each  distillery,  brewery,  agency  or  depot  of  a  distil- 
lery or  brewery,  arid  every  other  wholesale  establishment 
in  the  city  for  the  sale  of  malt  liquors. 

The  fourth  proposition  of  counsel  questions  the  power 
of  the  city  to  levy  the  isix  provided  in  the  ordinance. 
The  power  granted  to  the  city  by  the  Legislature,  in  this 
regard,  is  "to  tax,  license  and  regulate.'*  It  is  a  police 
power,  and  may  be  delegated  by  the  State  to  the  city. 
The  power  of  the  Legislature,  to  do  this  can  be  limited 
only  by  the  constitution;  but  there  is  nothing  in  the  con- 
stitution prohibiting  the  Legislature  from  extending  such 
power  to  the  city.  Lutz  v.  City  of  Crawfordsvilley  109 
Ind.466. 

Appellee  argues  that  because  the  cost  of  issuing  a  li- 
cense is  small,  and  because  the  expense  to  the  city  of  the 
regulation  of  the  business  is  but  little,  therefore,  the 
tax  is  for  revenue,  and  not  a  police  regulation.  This 
is  to  misapprehend  wholly  the  purpose  of  this  class  of 
legislation. 

It  is  said,  in  Emerich  v.  City  of  IndianapoliSy  118  Ind. 
279:  * 'Liquor  sellers  are  subjected  to  the  payment  of  a 
special  tax,  because  the  object  of  this  class  of  legislation 
is  to  restrict  the  business.  •  *  »  xhe  theory  of  the 
legi-slation  upon  this  subject  is,  that  the  business  is  one 


NOVEMBER  TERM,  1893.  41 


The  City  of  Indianapolis  v,  Bieler. 


which  requires  restraint  because  it  is  harmful  to  so- 
ciety/' 

It  is,  as  said  in  Bright  v.  McCullough,  Treas.,  27  Ind. 
223,  an  indirect  tax,  ** imposed  not  merely  for  the  pur- 
pose of  revenue,  but  in  restraint  of  a  particular  business 
or  calling,  or  as  a  license  on  particular  pursuits,  or  as 
a  mere  police  regulation,"  and  so  does  not  come  within 
the  spirit  of  the  provisions  of  the  constitution  relating  to 
taxation  for  revenue. 

For  further  authorities  to  show  that  all  statutes  which 
merely  assume  to  regulate  the  sale  of  intoxicating  liquors, 
and  to  prohibit  sales  by  persons  other  than  those  who 
are  licensed  by  the  public  authorities,  are  valid  and  con- 
stitutional, as  an  exercise  of  ordinary  police  regulations, 
see  11  Am.  and  Eng.  Encyc.  of  Law,  583,  and  notes. 

What  is  said  by  counsel,  therefore,  and  the  authorities 
cited,  to  show  that  the  ordinance  is  invalid  as  an  at- 
tempted exercise  by  the  city  of  the  taxing  power,  are  not 
in  point.  The  ordinance  is  an  exercise  of  the  police 
power  expressly  granted  to  the  city  by  the  Legislature,  in 
restraint  of  an  occupation  which  the  law  regards  as 
harmful  to  society,  and  as  such  it  is  subject  to  the  dis- 
cretion of  the  city  authorities. 

In  A  Coal  Float  v.  City  of  Jeifersonville,  112  Ind.  15, 
it  is  said  that  '*an  ordinance  can  not  be  held  to  be  un- 
reasonable which  is  expressly  authorized  by  the  Legisla- 
ture.'' It  follows,  from  what  we  liave  said,  that  the 
court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  answer,  and  also  in  overruling  the  mo- 
tion for  a  new  trial. 

The  judgment  is  reversed,  with  directions  to  grant  a 
new  trial,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Filed  Mar.  16,  1894 ;  petition  for  rehearing  overruled  May  18, 1894. 
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No.  16,764. 

Raugh,  Administrator,  v.  Weis  et  al. 

Administrator.— Cowrf  Control  of.— May  be  Ordered  to  Dismiss  Action. 
— Costs. — Legacy. — Distribution. — Foreclosure  of  Mortgage. — It  is 
within  the  power  of  the  circuit  court,  having  probate  jurisdiction,  to 
order  an  administrator  with  the  will  annexed  to  dismiss  a  suit  in 
another  court  to  foreclose  a  mortgage  against  legatees,  upon  a  show- 
ing by  the  latter  that  the  debts  of  the  estate  are  paid ;  that  the  same 
is  ready  for  final  settlement ;  that  the  mortgage  debt  is  less  than 
their  share,  and  that  they  are  willing  to  accept  the  amount  of  such 
debt  upon  distribution ;  and  if  it  appears  that  the  suit  was  wrong- 
fully brought,  it  may  be  ordered  dismissed  at  the  administrator's 
costs. 

From  the  Marion  Circuit  Court. 

W.  F.  A.  Bemhamer,  F.  J.    Van  Vorhis  and    W.    W. 
Spencer,  for  appellant. 
A.  C.  Ayres  and  A.  Q.  Jones y  for  appellees. 

McCabe,  J. — ^The  appellant  is  the  administrator  with 
the  will  annexed,  of  Anna  E.  Schuessler,  deceased,  and  the 
appellees,  Anna  M.  Weis  and  Elizabeth  Mueller,  and  the 
children  of  Catherine  Raugh,  now  deceased,  who  are  also 
the  children  of  the  appellant,  who  is  their  legally  ap- 
pointed guardian,  are  the  sole  legatees  and  devisees  men- 
tioned in  the  last  will  and  testament  of  said  testatrix. 

After  the  debts  and  liabilities  of  the  estate  had  all  been 
settled  and  paid,  tftere  was  not  enough  money  in  the 
hands  of  the  administrator  to  pay  the  cash  legacies  pro- 
vided for  in  the  will.  The  appellant,  as  administrator, 
under  the  order  of  the  circuit  court,  sold  a  piece  of  real 
estate  belonging  to  the  said  estate  to  raise  money  to  pay 
said  legacies.  The  real  estate  sold  for  three  thousand 
dollars  in  three  payments,  one  thousand  cash  in  hand, 
two  other  payments  of  one  thousand  dollars  each  in  nine 
and  eighteen  months.     The  appellees  became  the  pur- 
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chasers,  paid  the  thousand  dollars  and  executed  two  notes 
of  one  thousand  dollars  each  for  the  deferred  payments 
to  the  appellant,  as  administrator,  with  a  mortgage  on 
the  premises  securing  the  payment  of  the  same. 

The  appellant,  as  administrator,  brought  suit  in  the 
superior  court  to  foreclose  the  mortgage  and  collect  the 
notes.  The  appellees  filed  a  petition  in  the  circuit  court 
stating,  in  addition  to  the  facts  above  recited,  that  prior 
to  the  application  to  the  circuit  court  for  an  order  for 
said  sale  the  appellant  and  his  attorneys  represented  to 
appellees  that,  in  order  to  pay  the  legacies  named  in  the 
will,  it  would  be  necessary  to  sell  certain  of  the  real  es- 
tate belonging  to  said  estate,  and  that  the  expense  of 
selling  the  same  would  be  very  small,  as  there  would  be 
little  to  do,  and  that  immediately  thereafter  a  distribution 
of  the  assets  realized  from  the  sale  of  said  property  would 
be  made,  and  that  said  administrator  proposed  that  if 
appellees  would  purchase  one  portion  of  said  real  estate 
for  $3,000,  they  would  be  called  upon  to  pay  but  the 
$1,000  in  cash,  and  would  not  be  called  upon  to  pay  said 
notes,  but  the  same  would  be  distributed  to  them  as  their 
distributive  portion  of  said  estate,  under  the  will,  before 
January  1st,  1892;  that  relying  thereon  appellees  pur- 
chased said  real  estate  on  the  17th  day  of  November,  1891, 
paid  the  $1,000  in  cash,  and  executed  the  two  promissory 
notes  as  proposed;  that  said  sale  has  been  reported  to  and 
confirmed  by  said  court;  that  since  said*sale,  and  since 
January  1st,  1892,  appellees  have  requested  and  de- 
manded of  said  administrator  that  a  distribution  be 
made;  that  there  are  no  claims  or  charges  against  the  estate 
that  remain  unpaid;  that  said  administrator  has  already 
been  allowed  $150  for  his  services,  and  his  said  attorney 
has  been  allowed  $250  for  his  services  in  said  estate;  that 
said  administrator  and  his  said  attorney,  as  a  condition 
of  the  aforesaid  distribution,  demanded  that  the  appel- 
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lees  agree  that  said  attorney  should  receive  $100  more  for 
his  services  herein,  and  said  administrator  should  re- 
ceive $50  more,  which  demand  appellees  refused  to  ac- 
cede to,  claiming  that  if  any  further  allowance  should  be 
made  it  must  be  done  by  order  of  the  Marion  Circuit 
Court;  that  thereupon  said  administrator,  the  appellant, 
brought  suit  in  the  Marion  Superior  Court  to  foreclose 
the  said  mortgage  securing  the  payment  of  said  two 
promissory  notes,  and  that  said  suit  is  now  pending  in 
said  last  named  court;  that  the  year  since  the  appoint- 
ment of  appellant  as  administrator  expired  on  the  9th 
day  of  September,  1892;  that  the  sole  purpose  and  intent 
of  said  suit  is  to  harass  and  annoy  appellees  in  the  effort 
to  compel  them  to  accede  to  the  demands  of  said  admiQ- 
istrator  and  his  attorney  for  a  further  allowance;  that 
said  suit  is  without  any  other  reason,  as  appellees  are 
willing  to  receive,  and  have  frequently  demanded,  that 
said  mortgage  notes  be  distributed  to  them  as  a  part  of 
their  distributive  share  of  said  estate,  their  interest  in 
said  estate  being  largely  in  excess  of  the  amotint  of  said 
notes. 

Prayer  that  the  court  will  order  and  direct  said  ad- 
ministrator to  dismiss,  at  his  own  expense,  and  without 
cost  to  the  estate,  said  suit  on  said  notes  and  mortgage  so 
pending  in  said  superior  court;  and  that  the  court  also 
direct  and  order  said  administrator  to  immediately  make 
a  final  report  and  pay  into  court  the  assets  of  said  estate 
and  make  distribution  thereof  according  to  law. 

The  appellant's  demurrer  to  said  petition  for  want  of 
sufficient  facts  was  overruled,  and  on  a  hearing  of  the 
evidence  the  court  rendered  judgment  in  accordance  with 
the  prayer  of  the  petition  over  a  motion  for  a  new  trial. 
These  rulings  are  the  only  ones  assigned  here  for  error, 
that  have  not  been  waived  for  failure  to  argue  them  in 
appellant's  brief. 
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An  administrator  is  an  officer  of  the  court  having  pro- 
bate jurisdiction,  and  in  the  management  of  the  trust 
committed  to  him  by  that  court  in  his  appointment  is  at 
all  times  subjeclj  to  all  lawful  rules  and  orders  that  such 
court  may  make  touching  the  management  of  the  same. 
7  Am.  and  Eng.  Encyc.  of  Law,  170,  and  authorities 
there  cited. 

An  administrator  is  also  a  trustee  for  those  interested 
in  the  estate  he  represents.  Smithy,  Calloway,  7  Blackf. 
86;  Nugent  v.  Laduke,  87  Ind.  482;  7  Am.  and.  Eng. 
Encyc.  of  Law,  233,  and  authorities  there  cited* 

In  1  Perry  on  Trusts,  section  427,  it  is  said:  **A11 
the  power  and  influence  which  the  possession  of  the  trust 
fund  gives  must  be  used  for  the  advantage  and  profit  of 
the  beneficial  owners,  and  not  for  the  personal  gain  and 
emolument  of  the  trustee.  No  other  rule  would  be  safe; 
nor  would  it  be  possible  for  courts  to  apply  any  other 
rule,  as  between  trustee  and  cestui  que  trust.*'  See  au- 
thorities in  note  1  to  that  section. 

Here  it  is  circumstantially  alleged  that  the  only  ob- 
ject to  be  accomplished  by  the  suit  to  foreclose  the  mort- 
gage and  collect  the  notes  is  to  make  a  profit  to  the  ad- 
ministrator and  his  attorney.  That  there  are  no  unpaid 
claims  against  the  estate,  and  that  the  $1,000  which  ap- 
pellees have  paid  is  amply  sufficient  to  pay  the  cash 
legacies  named  and  provided  for  in  the  will,  and  that  it 
was  agreed  and  understood,  when  the  order  of  sale  was 
secured  and  when  appellees  became  purchasers  of  the 
real  estate,  that  as  their  distributive  share  of  the  estate 
under  the  will  far  exceeded  the  amount  of  the  two  notes 
they  should  be  distributed  to  them  instead  of  and  for  so 
much  cash.  But  because  appellees  would  not  consent 
to  allow  the  administrator  and  his  attorney  each  a  com- 
pensation in  excess  of  what  the  court  had  allowed  them, 
and  because  appellees  proposed  to  make  no  additional 
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allowance  for  such  services  unless  the  circuit  court 
should  so  order,  appellant  refused  to  distribute  the  assets 
in  his  hands  pursuant  to  the  understanding,  and  refused 
to  rely  on  the  court  for  the  additional  compensation  de- 
manded, and  brought  the  suit  to  foreclose  for  the  sole 
purpose,  as  is  alleged,  to  harass  and  annoy  appellees 
into  a  compliance  with  the  demands  of  appellant  and  his 
attorney.  The  demurrer  admits  these  facts  to  be  true. 
All  persons  having  an  interest  in  the  estate  were  before 
the  court,  and  none  of  their  interests  would  be  sub- 
served by  the  prosecution  of  the  suit  in  the  superior 
court  to  foreclose  the  mortgage  and  collect  the  notes,  but 
all  of  their  interests  would  be  manifestly  impaired  and 
injuriously  affected  in  the  amount  that  it  would  cost  to 
collect  through  foreclosure  proceedings  the  $2,000.  All 
that  could  be  saved  bj^  distributing  the  notes  to  the  ap- 
pellees without  such  expense  pursuant  to  their  previous 
consent  and  agreement  to  receive  them  as  that  much 
money,  and  their  subsequent  demand  for  su6h  distribu- 
tion. 

But  counsel  say  that  sections  2535  and  2536, 1  Burns' 
Rev.  St.  1894  (sections  2379  and  2380,  R.  S.  1881), 
must  be  complied  with  before  such  a  distribution  can  be 
demanded,  and  that  the  previous  agreement  or  arrange- 
ment under  that  statute  is  a  mere  nullity.  Those  sec- 
tions have  no  bearing  on  the  question,  for  they  provide 
for  the  method  of  obtaining  an  order  on  the  adminis- 
trator or  executor  to  pay  over  a  portion  of  the  share  to  a 
distributee  or  legatee  on  his  giving  bond  in  advance  of 
the  final  settlement  and  distribution.  The  relief  here 
sought  had  no  reference  to  an  order  for  a  partial  dis- 
tribution in  advance  of  the  final  settlement,  but  it  had 
reference  to  a  final  settlement  and  distribution. 

Section  2537,  of  the  same  statutes  (section  2381,  R.  S. 
1881),  provides. that  ''after  one  year  from  the  granting 
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of  letters,  the  executor  or  administrator  may,  if  the  estate 
be  solvent,  discharge  the  specific  legacies  and  pay  the 
general  legacies  bequeathed  by  any  will,  if  there  be  suf- 
ficient assets." 

This  section  is  more  applicable  to  the  state  of  facts  set 
forth  in  the  petition  than  those  referred  to  by  appellant. 
But,  aside  from  any  statutory  provision,  it  was  within  the 
equity  powers  of  the  court,  on  proper  application  of  those 
interested  in  the  estate,  to  make  any  and  all  such  orders 
on  its  officer  whom  if  had  appointed  as  would  best  sub- 
serve and  protect  the  interest  of  those  entitled  to  the  es- 
tate as  distributees. 

The  petition  was  sufficient  to  call  into  exercise  those 
powers,  by  calling  the  attention  of  the  court  to  the  abuse 
by  the  administrator  of  the  trust  the  court  had  reposed 
in  him  in  promoting  his  own  interest.  The  previous 
agreement  of  the  administrator  with  appellees  is  of  no 
particular  significance  more  than  to  show  that  the  appel- 
lees were  willing  to  receive  the  notes  on  distribution  of 
the  estate  instead  of,  as  and  for  so  much  money,  and  the 
petition  shows  that  they  were  still  willing  and  insisting 
on  so  receiving  them.  This  left  no  excuse  for  the  ad- 
ministrator to  incur  the  expense  to  collect  them,  especi- 
ally as  the  facts  stated,  and  admitted  by  the  demurrer, 
show  that  the  practical  effect  of  such  collection,  under 
the  circumstances,  would  be  to  compel  the  appellees  to 
pay  the  money  to  the  administrator  that  he  might  pay  it 
back  to  them  again  on  distribution.  It  is  axiomatic 
that  when  the  hand  that  is  to  pay  is  the  same  hand  that 
is  to  receive,  the  law  considers  the  payment  as  already 
made,  without  anv  further  ceremonv  about  it.  It  is 
true  this  is  not  exactly  that  kind  of  a  case,  but  it  is  closely 
akin  to  that  class  of  cases. 

Practically,  under  the  circumstances,  the  appellees 
were  to  pay  the  two  notes  of  $2,000  in  the  aggregate,  and 
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they  were  to  receive  the  $2,000  back  from  the  adminis- 
trator. There  was  no  necessity  that  the  money  should 
be  passed  from  their  hands  to  those  of  the  administrators 
in  order  that  it  might  be  passed  back  to  their  hands  by 
the  administrator. 

It  is  insisted  that  the  circuit  court  had  no  jurisdiction 
to  interfere  with  the  process  and  proceedings  of  a  court 
of  co-ordinate  jurisdiction,  as  the  superior  court  was, 
which  had  first  obtained  jurisdiction  of  the  foreclosure 
suit. 

It  is  a  suflScient  answer  to  this  contention  that  the  re- 
lief sought  in  the  petition  did  not  propose  to  interfere 
with  the  process  of  the  superior  court.  It  only  proposed 
that  the  circuit  court  should  exercise  jurisdiction  over 
its  own  officer,  an  officer  of  its  own  appointment,  and 
over  his  personal  conduct  in  the  management  of  a  trust 
confided  to  him  by  that  court.  The  petition  sought  no 
order  against  the  action  of  the  superior  court,  but  it  is 
confined  to  a  request  that  the  circuit  court  should  con- 
trol the  personal  conduct  of  its  own  officer.  If,  in  the 
exercise  of  such  power  over  its  own  officer,  it  causes  him 
to  dismiss  an  action  in  the  superior  court,  that  in  noway 
interferes  with  the  jurisdiction  of  the  superior  court. 

We  are  therefore  of  opinion  that  the  circuit  court  did 
not  err  in  overruling  the  demurrer  to  the  petition.  It  is 
not  denied  by  the  appellant  that  the  evidence,  which  is 
in  the  record,  tending  to  support  the  finding,  fully  and 
amply  sustains  the  finding  of  the  court;  and  it  is  con- 
ceded that  we  can  not  weigh  the  evidence. 

It  is  insisted  that  it  was  error  to  order  the  dismissal  of 
the  foreclosure  suit  at  the  personal  costs  of  the  adminis- 
trator. It  has  been  held  by  this  court,  where  an  admin- 
istrator knowingly  brings  a  wrong  .action,  he  is  person- 
ally liable  for  the  costs.  Harrison^  Admr.,  v.  Warner, 
1  Blackf.  385. 
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The  court  heard  all  the  evidence,  and  we  are  of  opin- 
ion that  it  justified  the  finding  and  judgment  of  the 
court.  Therefore,  the  circuit  court  did  not  err  in 
overruling  the  motion  for  a'new  trial. 

Therefore,  the  judgment  is  affirmed. 

Filed  May  8,  1894. 
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NuiSANCB. — Injunction, — Bemoval  of  Wooden  Building  Within  City  Fire    }^  g^ 
Limits. — A  property  owner  may  maintain  a  suit  to  enjoin  the  re- 
moval  of  a  wooden  building  to  a  place  within  the  fire  limits,  in  vio- 
lation of  a  city  ordinance  forbidding  it,  where  it  is  to  be  located 
dangerously  near  the  plaintiff's  frame  house. 

Same. — City, — Protection  Against  Fire, — Inherent  Power. — A  city  in 
this  State,  without  reference  to  any  legislative  grant,  has  inherent 
power  to  prescribe  fire  limits,  and  to  prohibit  the  removal  of 
wooden  buildings  into  such  limits. 

Same. — Bemoval  of  Buildings. —  What  Amounts  to, — When  fire  limits 
are  established,  it  is  presumed  that  it  is  with  reference  to  the  exist- 
ing location  of  buildings  within  such  limits,  and  the  subsequent  re- 
moval of  a  wooden  building  to  a  point  twenty  feet  distant  upon  the 
same  lot  is  within  the  inhibition. 

From  the  Vigo  Circuit  court. 

T.  W.  Harper  and  A,  B,  Fehenthal,  for  appellant. 
/.  Jump,  J.  E.  Lamb  and  J.  C.  Davis,  for  appellee. 

Dailey,  J. — ^This  was  an  action  for  an  injunction  com- 
menced by  the  appellant  against  the  appellee .  The  appel- 
lee entered  an  appearance  to  the  action,  and  filed  a  demur- 
rer to  the  complaint,  for  the  reason  that  the  complaint 
**does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  defendant. ' '  The  material  allegations  con- 
VoL.  138—4 
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tained  in  the  complaint  are  as  follows:  1.  That  plain- 
tiff (appellant)  is  the  owner  of  lot  31,  in  Rose's  addi- 
tion to  the  city  of  Terre  Haute.  2.  That  there  are,  upon 
said  lot,  a  dwelling  house  and  other  buildings.  3.  That 
defendant  owns  an  adjoining  lot  to  plaintiff's  said 
premises.  4.  That  upon  defendant's  lot  there  is  a  large 
frame  building.  5.  That  both  plaintiff  and  defendant's 
lots  are  within  the  fire  limits  of  the  city  of  Terre  Haute. 
6.  That  the  common  council  of  the  city  of  Terre  Haute 
had  lawfully  adopted  an  ordinancef  establishing  **fire 
limits;"  a  copy  of  which  is  filed  with  the  complaint  and 
marked  * 'Exhibit  A,"  and  which  ordinance  was  in  full 
force  at  the  time  of  the  commencement  of  this  suit.  7. 
The  ordinance  provides  that  no  wooden  buildings  shall 
be  erected  within  said  limits;  that  if  such  building 
has  been  heretofore  erected  within  said  limits,  and  it 
shall  be  removed,  it  shall  not  be  relocated  within  the  fire 
limits.  8.  That  defendant  is  about  to  remove  the  said 
frame  building  now  on  his  lot,  and  relocate  the  same 
within  said  limits,  twenty  feet  nearer  plaintiff's  house, 
and  within  four  feet  of  plaintiff's  property,  and  ten 
feet  from  plaintiff's  frame  dwelling  house,  thereby  in- 
creasing the  danger  from  fire,  and  making  the  danger 
imminent,  increasing  cost  of  insurance,  etc.  9.  That 
the  defendant  has  the  tools,  men  and  machinery  ready 
to  remove  the  same,  and  will  do  so  unless  restrained. 
10.  That  defendant  will  not  encase  his  said  frame  build- 
ing with  stone,  iron  or  brick,  so  as  to  render  it  fire  proof. 
The  court  sustained  the  demurrer,  to  which  appellant 
excepted  and  stood  on  his  complaint,  whereupon  the 
court  rendered  judgment  for  appellee,  from  which  ruling 
and  action  of  the  court  appellant  duly  appealed.  In  the 
case  here  presented  the  complaint  avers,  and  the  de- 
murrer admits,  that  the  removal  and  relocation  of  the 
appellee's  frame  building,  as  threatened,  will  put  the  ap- 
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pellant's  property  in  imminent  danger  from  fire.  From 
the  briefs  of  counsel  it  appears  that  one  point  made  by 
counsel  for  the  appellee  in  argument  on  the  demurrer 
before  the  court  below  was  ''that  the  plaintiff  was  not 
entitled  to  maintain  this  action,  but  that  the  city  could 
alone  enforce  the  penalty  provided  by  the  ordinance," 
'*or  in  other  words,  that  an  individual  could  not  have 
an  injunction  in  such  a  case,  even  if  the  ordinance  in 
question  here  was,  in  all  its  provisions,  valid,  as  being 
within  the  power  of  the  common  council  to  adopt,  be- 
cause the  only  remedy  in  such  case  was  by  a  prosecution 
in  the  name  of  the  city  for  a  violation  of  the  ordinance." 
Counsel  say  they  do  not  rely  upon  this  proposition. 
They  concede  that  "where  an  individual  shows  that  he 
suffers  or  will  sustain  special  danaages  or  injury,  above 
and  beyond  what  the  public  generally  will  suffer,  by 
reason  of  anything  which  may  constitute  an  injury  or 
damage  to  the  public  generally,  he  may  maintain  such 
an  action  as  is  ptoper  in  the  given  case  to  recover  dam- 
ages for,  or  to  prevent  the  doing  of,  such  a  thing."  An 
individual  has,  and  always  had,  the  right  to  enjoin  the 
erection  or  continuance  of  a  nuisance  where  he  will 
suffer  a  special  injury  or  annoyance,  different  in  kind 
and  degree  to  that  sustained  by  the  public  generally. 
Reiser  v.  Lovett,  85  Ind.  240;  Reichert  v.  Geers,  98  Ind. 
73;  Owen  v.  Phillips,  73  Ind.  284. 

In  Baumgariner  v.  Hasty,  100  Ind.  575,  at  p.  579,  it 
is  said:  "It  is  one  of  the  oldest  of  the  common  law  rules, 
that  an  individual  citizen  may,  without  notice,  abate  a 
nuisance;  and,  if  necessary  to  effectually  abate  it,  destroy 
the  thing  which  creates  it."  A  wooden  building  is  not 
a  nuisance  per  se.  It  is  the  circumstances  that  make  it 
a  nuisance.  A  powder  mill  is  not  a  nuisance  per  se,  nor 
is  a  slaughter  house,  or  glue  factory,  but  if  located  in 
populous  neighborhoods  they  are  nuisances.  And  "even 
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when  they  are  originally  built  in  a  place  remote  from 
the  habitations  of  men,  or  from  public  places,  if  they 
become  actual  nuisances  by  reason  of  roads  being  after- 
wards laid  out  in  their  vicinit}'^,  or  by  dwellings  sub- 
sequently erected  within  the  sphere  of  their  effects, 
the  fact  of  their  existence  prior  to  the  laying  out  of  the 
roads,  or  the  erection  of  the  dwellings,  is  no  defense." 
Wood  Law  of  Nuisances,  572;  Reichert  v.  Geer8,-supra, 
at  p.  75;  Baumgartner  v.  Hasty ^  supra,  575.  In  the  case 
last  cited,  Elliott,  J.,  says:  ''A  wooden  building  is  not, 
in  itself  a  nuisance,  but  when  erected  in  a  place  pro- 
hibited by  law,  and  where  it  endangers  the  safety  of  adjoin- 
ing property,  it  may  become  a  nuisance.  •  •  *  There 
are  many  things  that  are  not  nuisances  per  se,  but 
which  become  such  when  placed  in  locations  forbidden 
by  law,"  etc.  Citing  Wood's  Law  of  Nuisance,  sec- 
tion 109. 

We  think  the  complaint  under  consideration  brings 
this  case  within  the  rule  thus  laid  down,  as  it  is  alleged 
that  the  building  is  a  wooden  structure;  that  it  will  be 
removed  to  a  place  within  the  fire  limits  in  violation  of 
a  city  ordinance  forbidding  it,  and  that  it  will  be  located 
within  ten  feet  from  the  plaintiff's  frame  house,  making 
the  danger  imminent. 

Upon  the  proposition  "that  the  common  council  of 
the  city  of  Terre  Haute  had  no  power  to  pass  the  ordi- 
nance in  question,"  it  is  insisted  that  * 'inasmuch  as  the 
charter  had  granted  certain  specific  powers  to  the  city 
*  *  *  none  other  could  be  exercised." 

The  charter  provisions  are  found  in  R.  S.  1881,  sec- 
tion 3106;  Burns'  R.  S.,  1894,  section  3541,  subdivision 
32,  which  provides  that  the  common  council  shall  have 
power  "to  prevent  the  erection  of  wooden  buildings  in 
such  part  of  the  city  as  the  common  council  may  deter- 
mine." 
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Also,  in  sections  3198  and  3199,  R.  S.  1881,  being 
sections  3661  and  3662,  Burns'  Rev.'  1894.  It  is  clear 
that  the  specific  power  granted  by  subdivision  32,  supra , 
is  to  prevent  the  ''erection"  of  wooden  buildings.  Noth- 
ing is  said  about  the  **removal,''  and  it  is  insisted,  there- 
fore, that  so  much  of  the  ordinance  as  attempts  to  pre- 
vent the  removal  of  w'ooden  buildings  within  or  without 
the  fire  limits  is  ultra  vires  and  void,  and  in  contraven- 
tion of  a  common  right  of  an  owner  to  do  as  he  pleases 
with  his  own  property. 

The  provisions  of  the  ordinance  are,  in  brief,  as  follows: 

Section  1.    Defines  the  fire  limits. 

Section  2.  Provides  that  no  frame  building  shall  be 
erected  within  the  fire  limits. 

Section  3.  Provides  a  penalty  for  removing,  or  assist- 
ing to  remove,  any  frame  building  from  a  point  within 
or  without  to  a  point  within  the  said  fire  limits. 

Section  4.  Provides  that  any  building  so  erected  or 
removed  shall  be  deemed  a  nuisance. 

Section  5.  Provides  against  the  location  of  lumber 
yards  within  said  limits. 

Appellant  admits  that  the  authority  to  pass  an  ordi- 
nance against  the  removal  of  a  wooden  building  is  not 
specifically  granted,  but  insists  that  it  comes  within  the 
intention  of  the  Legislature.  That  the  object  of  grant- 
ing the  power  to  the  city  was  to  enable  the  common 
council  to  take  precautions  against  the  destruction  of  the 
city  by  fire. 

In  the  case  of  Clark  v.  City  of  South  Bendy  85  Ind. 
276,  the  same  point  was  presented  that  is  now  urged, 
but  the  court  said:  ''This  is  a  more  narrow  view  of  the 
subject  than  the  books  warrant  counsel  in  assuming." 

If  the  ordinance  in  question  concerning  removals  of 
buildings  is  so  in  derogation  of  common  right  as  to  be 
void,  and  if  the  common  council  is  restricted  in  its  leg- 
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islative  acts  to  such  ordinances  only  as  are  literally  in 
compliance  with  the  statutes,  it  could  not  prohibit  the 
removal  of  frame  buildings,  but  only  the  erection  there- 
of, within  the  limits,  and  any  person  so  desiring  could 
construct  his  house  outside  of  the  fire  limits  and  then 
remove  it  to  a  place  within,  and  by  a  series  of  removals 
there  might  be  no  end  of  frame  buildings  brought  within 
such  limits.  Such  construction  would  permit  parties  to 
accomplish  indirectly  what  they  could  not  do  directly, 
and  so  evade  the  ordinance  as  to  render  it  nugatory.  If 
the  power  is  to  be  strictly  construed,  what  is  there  to  pre- 
*  vent  the  erection  of  a  lumber  yard  upon  each  vacant  lot 
of  the  city?  The  express  power  is  "to  prevent  the  erec- 
tion of  wooden  buildings."  A  lumber  pile  is  not  a  build- 
ing, and  there  is  no  express  power  given  the  city  to  pre- 
vent a  lumber  yard  within  the  fire  limits,  yet  who  would 
question  the  inherent  right  of  the  council,  in  the  exer- 
cise of  its  police  power,  to  provide  against  and  inhibit 
the  keeping  of  such  combustible  material  so  as  to  en- 
danger property  rights? 

In  the  case  of  Clark  v.  City  of  South  Bend,  supra,  the 
ordinance  prohibited  the  accumulation  of  straw.  The 
court  said:  ''There  can  be  no  doubt  that  the  Legislature 
meant  to  confer  broad  powers  upon  municipalities  in  the 
matter  of  providing  against  danger  from  fires." 

And  the  ordinance  was  held  valid,  even  though,  as 
here,  there  was  no  express  power. 

It  is  simply  a  police  regulation,  and,  as  is  said  in 
Brady  v.  Northwestern  Ins,  Co.,  11  Mich.  425:  ''Of  the 
power  of  the  common  council  to  pass  the  ordinances  in 
question  we  have  no  doubt.  They  contravene  no  pro- 
vision of  the  constitution,  as  we  read  it,  and  they  were 
made  in  the  exercise  of  a  police  power  necessary  to  the 
safety  of  the  city." 

It  is  provided  in  section  3155,  R.  S.  1881,  being  sec- 
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tion  3616,  Burns'  Rev.  1894,  that:  "The  common 
council  shall  have  power  to  make  other  by-laws  and  or- 
dinances not  inconsistent  with  the  laws  of  the  State,  and 
necessary  to  carry  out  the  objects  of  the  corporation." 

We  think  the  ordinance  in  question  violated  no  pro- 
vision of  the  constitution  or  laws  of  this  State,  and  that 
without  any  charter  provision  the  ordinance  would  be  a 
valid  act  based  upon  an  inherent  right. 

We  are  aware  that  the  doctrine  of  inherent  right  is 
disputed  in  some  of  the  States,  as  appears  by  the  follow- 
ing authorities:  State  v.  Schuchardt  (La.,  1890),  7  So. 
Rep.  67;  Kneedler  v.  Norriatown,  100  Pa.  St.  368;  City  of 
Des  Moines  v.  Oilchrisi,  67  Iowa,  210;  Pye  v.  Peterson, 
45  Tex.  312. 

But,  in  15  Am.  and  Eng.  Encyc.  of  Law,  p.  1170,  it 
is  said:  ''The  decided  weight  of  authority  in  this  coun- 
try is,  that  municipal  corporations  have  the  power,  un- 
der the  general  welfare  clauses  usually  contained  in  their 
charters,  without  express  legislative  grant,  to  establish  fir6 
limits,  forbidding  the  erection  of  wooden  buildings, 
etc.'* 

To  support  this  doctrine  the  author  cites  a  great  num-  , 
ber  of  decisions,  and,  in  note  1,  says:  **These cases  all 
rest  on  solid  principle,  for  the  rule  has  always  been  that 
a  municipal  corporation  has  the  inherent  power  to  enact 
ordinances  for  the  protection  of  the  property  of  its 
citizens  against  fire."  Citing  the  cases  (among others): 
Clark  V.  City  of  South  Bendy  supra;  Baurngartner  v.  Hasty, 
supra;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659;  Kent's 
Comm.,  339. 

The  remaining  question  to  be  considered  is,  was  there 
an  erection  of  a  building  or  a  removal  thereof,  within 
the  meaning  of  the  ordinance? 

In  some  of  the  States  the  removal  of  a  building  and   . 
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locating  the  same  upon  another  spot,  is  held  to  be  an 
** erection."     Wadleigh  v.  Gilman,  12  Me.  403. 

Also,  "to  enlarge  or  elevate  a  wooden  building  so  as 
to  alter  its  character,  is  an  erection  of  such  building 
within  the  meaning  of  the  ordinance."  Douglass  v.  Com- 
monwealthy  2  Rawle  (Pa.),  262. 

In  Connecticut,  however,  a  removal  taking  place 
wholly  within  the  fire  limits  is  not  such  * 'erection." 
Daggett  v.  StatCy  4  Conn.  60;  Booth  v.  State,  4  Conn.  65; 
Tuttle  y\  State,  4  Conn.  68;  State  v.  Brovni,  16  Conn.  54; 
Brown  v.  Hunn,  27  Conn.  332. 

The  word  ''erect"  is  defined,  in  Anderson's  Law  Die, 
p.  410:  *'To  lift  up,  build,  construct;  as  to  erect  a 
building,  a  fixture."  ''Removing  a  building  is  not 
erecting  it;  nor  is  elevating  or  materially  changing  it." 

The  weight  of  authorities  supports  the  position  held 
by  the  courts  of  Connecticut  on  this  question. 

It  is  insisted,  by  the  appellee,  that  as  the  act  threat- 
ened does  not  contemplate  the  taking  of  the  house  from 
the  lot  it  occupies,  it  would  not  constitute  a  removal 
within  the  meaning  of  the  ordinance. 

Webster  defines  the  word  remove  to  be:  "To  move 
away  from  the  position  occupied;  to  cause  to  change 
place;  to  displace;  as,  to  remove  a  building." 

Of  course  the  removal  must  be  a  substantial  one.  The 
mere  turning  of  a  building,  or  the  change  of  the  founda- 
tion so  as  to  permit  the  erection  of  a  bay  window,  would 
hardly  come  within  the  rule.  But  the  fact  that  the 
structure  is  not  to  be  taken  from  the  lot  upon  which  it 
was  originally  built,  or  where  it  stands,  can  not  be  the 
criterion.  The  word  "lot"  contains  no  legal  or  other 
meaning  as  to  quantity,  except  it  is  a  distinct  portion  of 
land,  usually  smaller  than  a  field.  It  is  such  part  as 
the  owner  may  fix  in  his  plat.  It  may  be  large  or  small. 
A  man  might  move  his  house  over  considerable  space 
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and  still  leave  it  on  his  lot.  If  the  house  were  taken  from 
one  man's  land  and  located  on  another's,  there  can  be 
no  doubt  it  would  be  a  removal,  and  yet,  the  test  is  not 
that  by  the  contemplated  change  the  house  is  to  be  set 
in  a  particular  spot  or  position. 

The  allegation  is  that  the  appellee  was  about  to  re- 
move it  twenty  feet  nearer  appellant's  land  and  within 
ten  feet  of  his  house.  That  assertion  is  admitted,  by 
the  deniurrer,  to  .be  true.  This  court  can  not  say,  as  a 
matter  of  law,  that  a  removal  of  twenty  feet  is  not  a  sub- 
stantial removal  of  the  house.  If  it  was  not  a  removal, 
the  facts  showing  that  it  was  a  mere  change  should  have 
been  stated  by  way  of  answer. 

The  language  of  the  complaint  is  ''That  defendant  is 
about  to  remove  the  said  frame  building  upon  his  lot 
and  relocate  the  same  within  said  [fire]  limits,  twenty 
feet  nearer  the  plaintiff's  house  and  within  four  feet  from 
plaintiff^s  property,  and  ten  feet  from  plaintiff's  frame 
house,  etc." 

It  will  be  thus  seen  that  the  charge  is  that  defendant  is 
about  to  remove  and' relocate  the  entire  building.  The 
expression  used  negatives  the  idea  that  the  mere  form 
of  the  building  was  to  be  changed,  and  conclusively 
shows  that  the  intended  change  materially  increases  the 
risk  and  danger  from  fire  to  plaintiff's  building,  and  also 
increases  the  rate  of  insurance.  It  is  true  a  removal  of 
twenty  feet  is  not  a  great  one,  but  if  the  appellee  can 
evade  the  provisions  of  the  ordinance  by  removing  his 
house  and  relocating  it  twenty  feet  away  from  its 
former  location,  on  like  reasoning,  why  not  two  hundred 
or  two  thousand  feet? 

If  appellee  had  sold  part  of  his  lot,  and  the  purchaser 
had  desired  to  buy  and  remove  the  house  in  question 
twenty  feet  nearer  plaintiff,  and  relocate  it  upon  the  part 
of  the  lot  so  purchased,  would  aijybody  contend  it  would 
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not  constitute  a  removal?  We  think  it  can  make  no 
difference  as  to  whom  the  property  upon  which  it  is  to 
be  removed  and  relocated  belongs.  When  the  common 
council  of  the  city  defined  the  fire  limits,  it  is  presumed 
they  did  so  with  reference  to  the  exact  location  of  all  the 
buildings  within  the  limits. 

In  our  opinion,  the  court  erred  in  sustaining  the  de- 
murrer to  the  complaint. 

For  this  error,  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  instructions  to 
overrule  said  demurrer. 

Filed  May  8,  1894. 
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No.  16,620. 

Heltonville  Manufacturing  Company  et  al,  v. 

Fields. 

« 

Master  and  Servant. — Defective  Machinery , — Persoiial  Injury , — Knowl- 
edge of  Defects, — Complaint, — In  action  by  a  servant  against  the 
master  for  injuries  sustained  by  reason  of  defective  machinery,  an 
allegation  that  the  master  knew  of  the  defects,  and  that  the  servant 
had  no  knowledge  tliereof  and  could  not  observe  the  same,  for 
stated  reasons,  it  is  sufficiently  shown  that  the  master  and  servant 
were  not  on  an  equality  as  to  the  observation  of  the  defect. 

Pleading. — Complaint, — Motion  to  Make  More  Specific. — It  is  not  error 
to  overrule  a  motion  to  make  a  complaint  more  specific  where  the 
specific  allegations  could  not  have  weakened  the  complaint,  and 
were  not  essential  to  advise  the  defendant  of  the  cause  of  action  he 
is  called  upon  to  defend. 

Instructions  to  Jury. — Refusal  to  Give. — Substantially  Given  in  Oth- 
ers.— There  is  no  prejudicial  error  in  refusing  [an  instraction  which 
is  substantially  included  in  instructions  given. 

Supreme  Court  Practice. —  Waiver. — Failure  to  Argue  Question. — 
Questions  not  argued  in  the  appellate  tribunal  will  be  deemed 
waived. 

Interrogatories  to  Jury. — ponflicting  Answers, — If  answers  to  inter- 
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rogatories  to  the  jury  are  themselves  conflicting,  they  can  not  he  set 
up  as  in  conflict  with  the  general  verdict. 

New  Trial. — Admission  or  Rejection  of  Evidence. — Practice. — Where  a 
reason  for  a  new  trial  is  the  exclusion  or  admission  of  evidence,  the 
motion  must  point  out  with  reasonable  certainty  the  evidences  ex- 
cluded or  admitted. 

Same. — Newly  Discovered  Evidence. — Affidavits  not  in  Record. — Supreme 
Court  Practice. — Where  the  affidavits  in  support  of  a  motion  for  2^ 
new  trial,  on  the  ground  of  newly  discovered  evidence,  are  not  in 
the  record,  no  question  thereon  is  presented. 

From  the  Lawrence  Circuit  Court. 

B.  K.  Elliott,  W.  F.  Elliott  and  M.  F.  Dunn,  for  appel- 
lants. 

W.  H.  Martin  and  J.  E.  Boruff,  for  appellee. 

Hackney,  J. — ^The  appellee  sued  the  appellants  for 
personal  injuries  sustained  while  in  the  employment  of 
the  appellants,  and  from  a  swinging  saw  in  appellant's 
lumber  mill.  The  complaint  was  in  two  paragraphs, 
which  differed  in  no  material  respect.  The  theory  of  the 
action  was  that  the  appellants  negligently  maintained 
said  saw  with  worn  and  defective  rigging,  which  broke 
and  caused  said  saw  to  swing  against  the  appellee  witli- 
out  his  negligence.  It  is  alleged  that  the  appellants 
knew  of  the  defects,  and  that  the  appellee  had  no  knowl- 
edge thereof,  and  could  not  observe  the  same  because 
concealed  behind  and  obstructed  by  the  frame  in  which 
said  saw  was  made  to  revolve. 

In  the  presence  of  these  allegations  the  complaint  is 
sufficient  to  withstand  the  objection  that  the  appellee  had 
equal  opportunity  with  the  employer  to  have  observed 
such  defects;  the  allegation- of  the  employer's  knowledge 
and  the  absence  of  appellee's  knowledge,  includes  actual 
and  constructive  or  imputed  knowledge.  Evansville, 
etc.,  R.  R.  Co.  V.  Duel,  134  Ind.  156. 

As  alleged  in  the  complaint,  the  saw  was  set  in  a  frame 
3winging  from  above,  and  in  its  use  was  pulled  forward 
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by  the  man  in  charge.  When  the  timber  was  severed 
the  operator  released  the  frame  and  it  was  drawn  back- 
ward and  upward  by  a  rope  fastened  to  the  frame  and 
with  a  heavy  weight  attached.  The  saw,  when  pulled 
through  the  timber,  operated  in  an  opening  in  the  top 
of  a  table.'  When  the  defective  rope  parted,  the  frame 
swung  forward,  and  the  revolving  saw  struck  and 
maimed  the  appellee. 

The  complaint  alleged  that  appellee's  duty  required 
him  to  be  '^almost  directly  in  front  of"  the  saw  so  oper- 
ating. The  appellants  moved  the  court  to  require  a 
more  specific  allegation  as  to  where  the  appellee  was  re- 
quired to  stand  when  engaged  in  managing  said  saw. 
This  the  court  denied,  and  much  is  said  in  appellant's 
brief  of  this  ruling.  The  complaint  did  not  involve  the 
pulling  of  the  saw  upon  the  appellee,  who  may  or  may 
not  have  been  standing  in  front  of  it  in  the  performance 
of  his  duties.  It  is  manifest  that  he  stood  in  front  of  the 
opening  in  the  table  at  the  time  the  saw  struck  him, 
and,  if  he  was  justified  in  relying  upon  the  proper  repair 
of  the  rope,  he  was  in  a  place  where  he  had  a  right  to  be, 
and  ordinary  care  would  not  require  precision  in  esti- 
mating the  distance  at  which  he  should  stand  when  the 
saw  was  not  in  motion,  and  when  he  could  reasonably 
suppose  it  to  be  securely  held  in  place  by  the  rope  and 
weight.  In  the  absence  of  knowledge,  actual  or  im- 
puted, the  employe  may  rely  on  the  performance  of  every 
duty  owing  by  the  master  to  his  servants.  Upon  the 
theory  of  the  complaint,  it  would  not  have  been  contrib- 
utory negligence  to  have  gone  in  front  of  the  opening  in 
the  table,  and  more  specific  allegations  could  not  have 
weakened  the  complaint,  and  were  certainly  not  essential 
to  advise  the  defense  of  the  cause  of  action  they  were 
called  upon  to  defend. 

Complaint  is  made  of  the  second  and  third  instructions 
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given  by  the  court  at  the  request  of  the  appellee.  They 
charge  the  duty  of  the  master  to  supply  reasonably  safe 
places  and  machinery  for  the  discharge  of  the  servants' 
duties,  the  assuniption,  by  the  servant,  of  the  ordinary 
hazards  of  his  service,  and  the  obligation  of  the  master  to 
use  vigilance  to  protect  his  servants  against  unusual  and 
extraordinary  perils. 

It  is  urged  against  these  instructions  that  they  are 
*' one-sided,  and  utterly  ignore  the  true  principle  gov- 
erning the  relationship  existing  between  employer  and 
employe;"  that  they  ''place  the  entire  onus  upon  the 
master,  and  require  no  reciprocal  duty  of  the  servant.'^ 

We  have  quoted  the  argument  of  counsel,  and  feel 
constrained  to  suggest  that  it  is  too  general  and  indefinite 
to  give  us  that  assistance  desired,  and  we  have  been  un- 
able to  discover  substantial  objections  to  either  of  such 
instructions.  The  obligations  of  the  master,  so  charged, 
are  thoroughly  established  and  well  recognized  by  the 
decisions  of  this  court.  Cincinnati,  etc,  R,  W,  Co.  v. 
Boeachy  126  Ind.  446;  Brazil,  etc.,  Coal  Co,  v.  Young,  117 
lad.  520;  Indiana  Car  Co,  v.  Parker,  100  Ind.  181. 

As  one  of  the  elements  of  damage  for  which  recovery 
was  proper,  the  court  instructed  the  jury  that  they  should 
consider  **any  temporary  or  permanent  disability,  either 
physical  or  mental,  from,  which  you  find  him  suffering 
as  the  result  of  such  injury.*'  The  appellants  except  to 
this  instruction  as  including  mental  disability,  such  dis- 
ability not  being  specially  alleged  as  an  element  of  dam- 
age. Any  natural  and  direct  consequence  of  an  injury 
is  not  a  matter  of  special  damage,  and  recovery  may  be 
had  therefor  without  special  allegations.  Wright  v. 
Compton,  53  Ind.  337;  Fisher  v.  Hamilton,  49  Ind.  341; 
Coz  V.  Vanderkleed,  21  Ind.  164;  Taberv,  Hudson,  5  Ind. 
322;  Morgan  v.  Kendall,  124  Ind.  454;  Ohio,  etc.,  R,  R.  Co. 
V.  Hecht,  115  Ind.  443.  Taking  the  language  of  the  entire 
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charge,  we  can  not  believe  that  the  court  intended,  or  that 
the  jury  understood  the  language  above  quoted  to  dis- 
tinguish between  mental  suffering  and  an  impaired  mind, 
or  insanity,  and  to  apply  the  rule  of  recovery  to  the 
latter. 

Of  the  instructions  asked  by  the  appellants  two  are  as 
follows: 

"5th.  The  law  as  to  the  master  is  that  in  the  supply- 
ing of  materials,  appliances,  and  machinery,  he  is  held 
to  ordinary  care,  and  if  unavoidable  accident,  accidents 
growing  out  of  hidden  defects,  or  accidents  or  injuries 
arising  out  of  the  use  of  machinery  where  the  means  of 
knowledge  as  to  the  dangerous  character  and  condition 
of  such  machinery  are  equal  on  both  sides,  that  is  to 
say,  where  the  employe  has  equal  knowledge  with  the 
master  as  to  the  condition  and  character  of  the  ma- 
chinery he  operates,  there  can  be  no  recovery  by  the 
servant.*' 

''6th.  If  you  find  in  this  case  that  the  defendant 
Chaplin  exercised  ordinary  care  in  the  construction  of 
the  swinging  saw  and  frame  in  complaint  mentioned,  and 
you  find  that  the  plaintiff's  knowledge  of  the  danger  in 
operating  the  same,  and  of  the  condition  and  character, 
was  equal  with  defendant's  knowledge,  then  you  must 
find  for  defendant." 

The  first  of  these  instructions  was  given,  and  the 
second  was  refused,  and  of  such  refusal  the  appellants 
complain.  It  is  asserted  that  the  proposition  contained 
in  the  instruction  numbered  six  is  not  included  in  any 
charge  given  by  the  court,  but  we  think  it  so  certain  that 
instruction  numbered  five  contains  the  same  principle, 
stated  with  equal  clearness  and  precision,  that  no  more 
than  the  presentation'of  the  two  instructions  is  necessary. 

Following  the  argument  upon  the  instruction  so  re- 
fused, appellants'    brief   continues    as  follows:      ''With 
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equal  confidence,  and  without  argument,  because  the 
instruction  is  its  own  best  defender,  we  call  attention  to 
instruction  number  ten,  which  the  court  refused  to 
give."  It  is  a  familiar  rule  of  practice  that  questions 
not  argued  in  this  court  are  deemed  to  be  waived.  The 
burden  of  searching  the  record  for  evidence  upon  which 
to  predicate  the  instruction,  and  of  collecting  the  author- 
ities to  support  the  legal  proposition  contained  in  the  in- 
struction rests  upon  the  appellants,  and  can  not  so  easily 
be  cast  upon  the  court.  The  presumption  of  the  cor- 
rectness of  the  trial  court's  action  prevails  until  the  ap- 
pellants demonstrate  the  error  of  such  action.  No  error 
is  suggested  by  this  quotation  from  appellants'  brief. 

With  the  general  verdict  the  jury  returned  special  in- 
terrogatories and  answers  thereto,  and  upon  such  an- 
swers the  appellants  moved  for  judgment  in  their  favor, 
notwithstanding  said  general  verdicrt. 

In  argument,  counsel  submit  two  propositions,  claimed 
to  have  been  specially  found,  and  to  have  been  in  irrec- 
oncilable conflict  with  the  general  verdict,  the  first  of 
which  propositions  is  that  the  appellee  had  equal  oppor- 
tunities with  those  of  the  appellants  to  know  of  the  worn 
and  defectivfe  condition  of  the  rope  by  which  the  saw 
frame  was  suspended,  and  the  second  of  which  proposi- 
tions is  that  the  appellee  was  negligent  in  failing  to  stop 
the  rotations  of  the  saw  before  passing  in  front  of  the 
groove,  or  opening,  in  the  table  through  which  the  saw 
was  guided  when  in  use. 

By  the  first,  fourth,  eleventh  and  sixteenth  interroga- 
tories and  answers  thereto,  the  jury  find  that  if  the  ap- 
pellee had  examined  he  could  not  have  seen  all  parts  of 
the  machine,  its  ropes,  pulleys,  and  appliances,  or  the 
defects  therein,  and  did  not  have  equal  means  of  knowl- 
edge with  the  appellants,  as  to  the  character  and  dan- 
ger of   said   machine.     By  the  fifth   interrogatory  and 
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answer  it  was  found  that  there  was  nothing  **about  the 
machine  and  its  ropes  or  appliances  that  plaintiff  could 
not  have  seen  at  any  time  and  any  hour  of  the  day 
during  his  employment  had  he  looked  and  examined." 

The  conflict  in  the  special  interrogatories  in  this  re- 
spect is  manifest,  and  not  being  capable  of  reconciliation 
can  not  be  set  up  as  in  conflict  with  the  general  verdict 
in  favor  of  which  all  reasonable  presumptions  are  to  be 
indulged.  Boardy  etc.,  v.  0* Connor y  137  Ind.  622;  Gates 
V.  Scott,  123  Ind.  459;  Kirkpatrick  v.  Reeves,  121  Ind. 
280;  Chicago,  etc.,  R,  R,  Co.  v.  Ostrander,  116  Ind.  259; 
Wabash  R.  W.  Co.  v.  Savage,  110  Ind.  156;  Gran4  Rapids, 
etc.,  R.  R.  Co.  V.  McAnnally,  98  Ind.  412. 

Upon  the  second  of  the  propositions  stated,  the  jury 
found  that  connected  with  said  saw  rigging  was  a  lever 
which  could  be  used  to  stop  the  rotations  of  the  saw,  and 
that  such  lever  was  "within  the  convenient  reach  of  the 
appellee  before  he  passed  in  front  of  said  saw;  that 
though  he  knew  of  the  presence  and  purpose  of  said 
lever,  he  did  not  use  the  same.  Do  the  facts  so  found 
necessarily  raise  the  presumption  of  negligence  in  fail- 
ing to  employ  the  lever  and  stop  the  rotations  of  the  saw 
when  held  at  a  safe  distance  from  the  appellee  by  such 
means  as  we  have  said  he  might  reasonably  presume  to 
be  safe?  We  are  not  advised  that  it  was  not  the  custom 
to  permit  the  saw  to  continue  in  motion  when  released, 
and  drawn  back  by  the  weight  and  pulley;  nor  can  we 
say  that  it  was  ordinarily  an  unsafe  practice  to  permit  it. 
While  it  would  appear  that  the  safety  of  the  operation 
would  be  more  secure  by  the  stopping  of  the  saw,  we  are 
not  advised  of  any  rule  or  custom  which  would  suggest 
that  it  was  imprudent  to  rely  upon  the  efliciency  of  the 
pulley,  the  weiglit  and  attachments  to  withhold  the-  saw 
in  safety.  As  we  have  already  said,  if  he  was  justified 
in  relying  upon  the  efficiency  of  the  rigging  to  hold  the 
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saw  in  place,  it  would  not  be  necessary,  in  the  exercise  of 
ordinary  care,  to  employ  more  efficient  means  of  protec- 
tion from  injury.  From  any  information  that  we  have, 
it  can  not  be  said  that  such  delays  would  not  have  at- 
tended the  stopping  of  the  saw,  as  to  have  made  it  im- 
practicable to  apply  the  lever  each  time  that  the  saw 
frame  was  suspended.  If  every  reasonable  presumption 
is  indulged  in  favor  of  the  general  verdict,  we  can  not 
say  that  it  was  practicable  to  have  stopped  the  saw,  un- 
der the  circumstances,  and  conflict  between  the  general 
verdict  and  the  special  findings  in  this  respect  is  not  ap- 
parent. 

The  sixth  cause  assigned  for  a  new  trial  in  the  circuit 
court  was  the  admission  in  evidence  of  ''statements  by 
Daft,  the  millwright,  and  Frank  Marvin,  foreman,  as  to 
the  condition  of  the  machine  and  the  procurement  of  a 
new  rope  for  such  machine." 

As  a  part  of  this  assignment  is  a  document  entitled 
''Bill  of  Exceptions  No.  1,"  which  recites  that  the  plaint- 
iff, Joseph  Fields,  and  Mrs.  Fields,  his  wife,  were  wit- 
nesses in  his  behalf,  and,  as  such,  testified  to  conversa- 
tions of  said  Daft  and  Marvin,  by  the  express  consent  of 
the  appellants,  neither  the  character  nor  substance  of 
such  conversations  being  shown;  that  Mrs.  Ramsey  Was 
a  witness  for  the  plaintiff,  and  was  permitted,  over  ap- 
pellants' objection,  "to  testify  and  state  declarations 
made  by  Marvin,  foreman,  and  Daft,  millwright,  after 
the  alleged  injury,  as  to  the  cause  of  the  injury,  and  the 
condition  of  the  rope  and  the  procurement  of  a  new 
rope." 

The  declarations  so  testified  to  do  not  appear  in  said 

bill  of  exceptions,  their  character  is  not  more  fully  shown 

by  the  motion  for  a  new  trial,  and  counsel  do  not  cite  us 

to  the  record  indentifying  such  evidence.     The  alleged 
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bill  of  exceptions  is  not  shown  by  the  record  to  have  been 
filed,  and  it  is  not  in  the  record  except  as  it  is  so  copied 
in  the  motion  for  a  new  trial.  It  does  not,  therefore, 
supply  any  evidence  of  its  contents.  Johnson  v.  StatCy 
65  Ind.  269. 

It  has  long  been  an  established  rule  of  practice 
that  the  motion  for  a  new  trial  must  point  out  with 
reasonable  certainty  the  evidence  admitted  or  excluded, 
and  of  which  complaint  is  made,  and  that  a  failure  to  do 
so  will  forfeit  any  error  in  such  ruling  of  the  trial  court. 
Evans  v.  State,  67  Ind.  68;  Coryell  v.  Stone,  Ezr.,  62  Ind. 
307;  Grant  v.  Westfall,  57  Ind.  121;  Betson  v.  State,  ex 
rel,,  47  Ind  54;  Bowers  v.  Bowers,  53  Ind.  430;  Holding, 
Admr.,  v.  Smith,  42  Ind.  536;  Reeves  v.  Plough,  41  Ind. 
204;  Louisville,  etc,  R.  W,  Co.  v.  Thompson,  Admr.,  107 
Ind.  442;  Staser  v.  Hogan,  120  Ind.  207. 

In  the  last  of  these  cases  it  was  said:  ''Causes  for  a 
new  trial  must  be  assigned  with  clearness,  certainty, 
precision  and  particularity." 

The  motion  before  us  does  not  comply  with  this  re- 
quirement in  any  respect. 

The  duty  of  counsel  is  not  complete  when  he  fails  to 
point  out  the  evidence  offered  or  excluded,  so  as  to  en- 
able this  court  to  verify  the  cause  assigned  in  the  mo- 
tion, by  proper  references  to  the  record.  Here  we  have 
no  means  of  ascertaining  what  evidence  was  admitted 
without  searching  the  entire  record.  The  labors  of  the 
court  are  suflBciently  onerous  without  assuming  the  du- 
ties of  counsel.  We  hold,  therefore,  that  no  question  is 
presented  by  the  sixth  cause  for  a  new  trial. 

It  is  finally  contended  that  the  motion  for  a  new  trial 
should  have  been  granted  on  the  assignment  of  newly 
discovered  evidence.  Such  evidence  is  presented  by  af- 
fidavits filed  as  exhibits  with  the  motion.  These  affi- 
davits are  not  in  the  record   by  bill  of  exceptions,  and, 
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for  that  reason,  can  not  be  entertained.     Berlin  v.  Ogles- 

hee,  65  Ind.  308;    Johnson  v.  State,  supra;   McDaniel  v. 

Mattingly,  72  Ind.  349;    Wood  v.  Crane,  75  Ind.  207. 

Having  found  no  error  in  any  of  the  rulings  of  the 

trial  court,  properly  presented  for  review,  the  judgment 

is  affirmed. 

Filed  Feb.  20,  1804 ;  leave  granted  to  withdraw  petition  for  rehear- 
ing May  10,  1894. 


No.  16,733. 

Taylor  v.  Calvert  et  al. 

GuABDiAN  AND  Wabd. — Ouardiati  Suiting  Certificate  of  Purchase, — 
When  Held  in  Trust, — Where  it  is  the  daty  of  a  guardian  to  protect 
his  wards'  interest  by  baying  a  certificate  of  purchase,  and  he  makes 
the  investment  for  himself,  he  will  be  held  as  their  trustee,  and  all 
benefits  derived  from  such  purchase  will  inure  to  the  benefit  of  the 
wards. 

Samb. — Quardian  Assuming  Position  Antagonistic  to  Wards*  Interest. — 
When  Held  a  Trustee, — Beimbursement, — Wherever  a  guardian  as- 
sumes a  position  in  relation  to  his  wards'  funds,  by  which  he  puts 
his  personal  interest  in  conflict  with  theirs,  or  acquires  any  interest 
or  title  adverse  to  that  of  his  wards,  he  will  not,  whether  he  in- 
tended any  fraud  or  not,  be  permitted  to  retain  the  advantage, 
but  the  same  will  inure  to  the  benefit  of  his  wards,  and  he  will  hold 
what  he  has  acquired,  in  trust  for  them,  subject  only  to  his  right  to 
be  reimbursed  for  what  he  has  invested. 

Samb. — Mortgage  Deed  Held  by  Guardian, — Junior  Lien  Held  by  Wards. 
— Bight  to  Bedeem. — Where  a  guardian  purchases  a  certificate  of  sale 
of  lands  on  a  senior  lien,  on  which  his  wards  hold  a  junior  lien,  and 
takes  a  deed  therefor  in  his  own  name,  in  the  nature  of  a  mortgage, 
for  the  purpose  of  holding  it  as.  additional  security  for  the  money 
advanced  by  him  in  the  purchase  thereof,  until  such  time  as  he 
might  repay  himself  out  of  the  funds  of  his  wards,  but  in  his  final 
report  and  settlement  he  made  mention  of  the  certificate  and  deed, 
but  took  credit  for  the  junior  mortgage,  which  he  turned  over  to  his 
wards,  the  wards  have  a  right  to  have  the  deed  to  the  guardian  set 
aside  and  to  redeem  from  said  sale.    The  fact  that  the  guardian  at 
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no  time  had  sufficient  funds  of  his  wards  with  which  to  reimburse 
himself  for  the  purchase-money,  could  not  preclude  the  wards  from 
redeeming,  nor  could  it  defeat  a  constructive  trust. 

Same. — JRighl  of  Wards  to  Bedeem. —  Tender  of  Redemption  Money, — 
Rents  and  Profits, — And  in  such  case  it  is  unnecessary  to  allege  that 
the  redemption  money  was  tendered  to  the  guardian,  where  it  is  al- 
leged that  he  has  been  more  than  paid  by  the  rents  and  profits  by 
him  received. 

Same. — FiTial  Settlement. -^WTien  does  not  Preclude  Right  of  Wards  to 
Redeem, — Res  Adjudicata. — In  such  case,  the  wards  were  not  pre- 
cluded from  their  right  to  redeem,  by  the  judgment  of  final  settle- 
ment, such  matter  not  being*  involved  ii^  the  final  settlement,  and  it 
not  being  necessary  to  set  aside  such  report  before  proceeding  to 
redeem. 

Same. — Arrangements  Between  Guardian  and  Ward  Soon  after  Ward  Be- 
comes of  Age. — ^The  conduct  and  all  arrangements  between  guardian 
and  ward  soon  after  the  ward  has  become  of  age  will  be  closely 
scrutinized. 

Statute  of  Limitations. — Guardian  and  Ward. — Constructive  Trust. — 
Action  to  Enforce. — An  action  to  enforce  a  constructive  trust  grow- 
ing out  of  a  fiduciary  relation  (guardian  and  ward),  the  act  (the 
claim  of  adverse  title)  complained  of  being  poisonous  in  its  conse- 

'  quences,  the  suit  can  only  be  barred  by  the  fifteen  years'  statute  of 
limitations,  which  would  begin  to  run  when  the  guardian  was  dis- 
charged from  his  trust  and  began  to  claim  title  absolute  in  himself 
adversely  to  the  trust. 

Variance. — Complaint  and  Proof. — Wlien  Immaterial. — A  variance  be- 
tween the  complaint  and  the  evidence  is  immaterial  where  the  com- 
plaint might  have  been  amended  so  as  to  cure  it,  after  the  evidence 
was  all  in;  and  such  amendment  will  be  presumed. 

Evidence. —  Value  of  Rents  and  Improvements. — How  Proven. — Where 
the  facts  sought  to  be  elicited  is  the  rental  value  of  lands  and  the 
value  of  improvements,  the  proper  test  is,  on  the'  one  hand,  what 
was  the  rent  of  the  place  really  worth?  and,  on  the  other,  what  is 
the  reasonable  value  of  the  improvements  made?  Not  what  rent 
was  actually  received,  and  what  the  improvements  cost. 

Same. — Offer  to  Prove. — Specific  Statement. — An  offer  to  prove  will  not 
be  available  unless  the  facts  sought  to  be  elicited  are  specifically 
stated. 

New  Trial.— ^s  of  Right.— When  not  Demandable. — A  new  trial  as  of 
right  is  not  obtainable  where  the  cause  proceeded  to  judgment  on 
the  entire  complaint  against  the  defendant,  as  to  one  of  the  para- 
graphs of  which  a  new  trial  as  of  right  was  not  demandable ;  not- 
withstanding such  an  issue  was  raised  by  the  cross-complaint,  to 
which  the  judgment  makes  no  reference. 
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From  the  Greene  Circuit  Court. 

A,  G.  CavinSy  E,  H.  C.  Caviiis  and  W.  L.  Cavins,  for 
appellant. 

W,  W.  Moifett  and  C.  E.  Davis,  for  appellees. 

Dailey,  J. — This  is  an  action  brought  in  the  court 
below  by  the  appellees  against  the  appellant  and  James 
R.  Hodges  dnd  Louisa  M.  Hodges,  his  wife,  in  two  para- 
graphs, based  upon  the  following  state  of  facts:  On 
March  23,  1874,  the  appellant  Robert  R.  Taylor  was  ap- 
pointed guardian  of  John  I.  and  Mathew  H.  Calvert,  as 
successor  to  James  R.  Hodges,  whose  bondsmen  were 
insolvent.  Hodges  had  converted  the  larger  portion  of 
his  wards'  funds,  but  executed  to  Taylor  a  note  and 
mortgage  on  his  only  remaining  farm  or  property  as  se- 
curity for  $711  of  the  money,  and  included  in  the  mort- 
gage a  $200  note  due  to  Taylor.  This  farm  was,  at  the 
time,  worth  $2,000.  When  the  mortgage  was  given 
there  was  in  the  hands  of  the  sheriff  of  Greene  county 
an  execution  against  James  R.  Hodges,  which  was  soon 
after  levied  upon  the  land.  Sale  was  duly  made  on  this 
execution  to  one  Isom  Sanders,  who,  a  short  time  before 
the  year  for  redemption  expired,  sold  the  certificate  of 
purchase  to  the  appellant,  Taylor.  Up  to  that  time  Tay- 
lor had  taken  no  steps  to  procure  funds  with  which  to 
redeem  from  said  sale,  or  in  any  way  to  protect  the  mort- 
gage of  his  said  wards,  but  he  afterwards  reported  to  the 
court  that  he  had  bought  the  certiiScate  of  purchase, 
thinking  he  might  save  something  for  his  wards  out  of 
the  land.  It  does  not  appear  that  he  ever  afterwards 
took  any  steps  to  in  any  way  use  said  certificate  to  save 
anything  for  his  wards;  but,  on  the  contrary,  after  his 
wards  became  of  age,  asserted  title  in  his  own  name  to  the 
land.  When  Taylor  settled  with  his  wards,  he  turned 
over  to  them  the  notes  and  mortgage  and  took  credit  for 
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the  same.  When  settling  with  Mathew,  the  last  one  of 
the  wards,  Taylor  told  him  he  could  do  nothing  with  the 
mortgage  until  Hodges  died  leaving  his  wife  surviving, 
when  he  could  foreclose  the  mortgage  against  her  third 
of  the  land.  Taylor  has  ever  since  held  possession  of 
the  tract,  enjoying  the  rents  and  profits. 

Before  the  beginning  of  this  suit  John  I.  Calvert  died, 
leaving  his  widow,  now  Mrs.  Johnson,  and  the  other  de- 
fendants herein,  except  Mathew,  his  only  heirs.  There 
was  no  administration  on  his  estate  and  he  left  no  debts 
unpaid. 

It  is  alleged  in  the  first  paragraph,  that  Taylor  took 
the  certificate  of  purchase  in  trust  for  his  said  wards,  and 
avowedly  for  their  benefit;  that  John  I.  Calvert  arrived 
at  the  age  of  twenty-one  on  January  1, 1879,  and  Mathew 
H.  Calvert  became  of  age  in  December,  1881;  that  there- 
after said  Taylor  repudiated  the  trust,  and  continues  to 
hold  said  real  estate  and  to  receive  the  rents  and  profits 
thereof  of  the  value  of  $3,500,  and  now  holds  possession 
of  the  real  estate  and  denies  appellees'  right  thereto. 
Appellees  demand  that  after  deducting  amounts  paid  by 
appellant  for  rents  they  have  judgment  for  the  residue 
of  rents  and  profits,  a  decree  vesting  title  in  them,  a  fore- 
closure against  said  James  R.  and  Louisa  M.  Hodges, 
and  all  other  proper  relief. 

The  second  paragraph  of  the  complaint  directly  alleges 
that  Taylor  took  the  certificate  of  purchase  to  protect  his 
wards'  mortgage  and  equity  of  redemption  in  the  land, 
but  failed  to  redeem  the  same  by  paying  himself  out  of 
his  wards'  money,  but  when  the  year  expired  took  a  deed 
in  his  own  name,  for  the  purpose,  however,  of  holding 
the  same,  and  promising  to  hold  said  deed  as  an  addi- 
tional security  to  him  for  money  by  him  advanced  in  the 
purchase  of  the  certificate  until  such  time  as  he  might 
be  paid  out  of  their  funds,  but  though  he  had  sufficient 
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money  of  theirs  thereafter  did  not  redeem  for  them,  but 
continued  to  hold  said  deed  and  certificate  as  security 
until  his  wards  became  of  age,  when  he  turned  over  to 
them  the  mortgage  and  notes,  and  settled  with  them  with- 
out mentioning  to  the  court  the  existence  of  said  certifi- 
cate; that  said  mortgage  and  notes  are  the  property  of 
the  plaintiffs,  and  are  yet  unpaid;  that  defendant  Taylor 
has  had  possession,  appropriating  the  rents  and  profits  to 
his  own  use,  and  has  been  fully  reimbursed  for  all  the 
money  by  him  invested  in  said  certificate  of  purchase; 
that  said  appellant  made  no  mention  of  said  certificate 
of  purchase  or  deed  or  said  real  estate  in  either  of  the 
final  reports  as  to  said  wards,  but  took  their  respective 
receipts  for  and  made  assignment  to  them  respectively 
of  their  interests  in  said  mortgage  and  note,  and  took 
credit  therefor  in  his  final  reports;  that  said  Taylor  was 
finally  discharged  as  guardian  on  January  10,  1883. 

Prayer  that  the  deed  be  set  aside  as  to  the  appellant, 
and  that  the  appellees  be  allowed  to  redeem  and  fore- 
close against  said  Hodges  and  Hodges,  and  for  all  other 
proper  relief. 

The  defendants,  James  R.  Hodges  and  Louisa  M. 
Hodges,  filed  their  answer  to  the  complaint,  disclaiming 
any  interest  in  the  real  estate  described  in  the  complaint, 
or  in  the  controversy  involved  in  the  issues  tendered. 
Subsequently  the  appellant  filed  a  demurrer  to  the  com- 
plaint and  each  paragraph  thereof,  which  was  overruled 
and  appellant  excepted.  Appellant  then  filed  an  answer 
in  four  paragraphs  as  follows: 

1st.    A  general  denial. 

2d.  A  full  statement  of  the  facts  in  relation  to  all 
matters  set  out  in  the  complaint,  his  final  settlement  as 
guardian  and  his  discharge. 

3d.   The  statute  of  limitations  of  six  years. 

4th.    The  statute  of  limitations  of  fifteen  years. 
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In  the  2d,  3d  and  4th  paragraphs,  appellant  answers 
the  complaint  except  as  to  the  inchoate  interest  in  the 
land  of  Louisa  M.  Hodges.  Appellant  also  filed  a  cross- 
complaint  in  two  paragraphs,  the  first  of  which  was 
afterwards  withdrawn.  The  second  paragraph  of  cross- 
complaint  was  to  quiet  title  to  the  real  estate  in  con- 
troversy in  appellant.  Appellees  demurred  to  the  2d,  3d 
and  4th  paragraphs  of  answer,  and  each  paragraph  of 
cross-complaint.  James  R.  Hodges  and  Louisa  M. 
Hodges  filed  a  disclaimer  to  the  cross-complaint  of  the 
appellant.  The  court  sustained  the  demurrer  to  the 
third  paragraph  of  appellant's  answer,  and  appellant 
excepted,  and  the  court  overruled  the  demurrer  to  the 
2d  and  4th  paragraphs  of  answer,  and  the  second  para- 
graph of  cross-complaint  to  which  the  appellees  ex- 
cepted. The  issues  were  closed,  there  was  a  trial  by  the 
court,  and  finding  and  judgment  in  favor  of  appellees 
against  the  appellant,  decreeing  that  appellees  were  the 
owners  of  the  real  estate  in  controversy.  There  was  a 
motion  for  a  new  trial  by  appellant,  which  was  over- 
ruled and  exception  taken,  and  sixty  days  were  given  in 
which  to  file  bills  of  exceptions.  There  was  a  motion 
for  a  new  trial  as  of  right  under  the  statute,  which  was 
also  overruled  by  the  court,  and  exception  taken  by  the 
appellant.  Appeal  to  this  court  was  prayed  and  granted, 
and  the  following  errors  assigned: 

1st.  The  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2d.  The  court  erred  in  overruling  the  demurrer  to 
the  first  paragraph  of  the  complaint. 

3d.  The  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  complaint. 

4th.  The  court  erred  in  sustaining  the  demurrer  to 
the  third  paragraph  of  the  answer. 
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5th.  The  court  erred  in  overruling  the  motion  to  strike 
out  the  second  paragraph  of  the  reply. 

6th.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

7th.  The  court  erred  in  overruling  the  motion  for  a 
new  trial  as  of  right  under  the  statute. 

The  first  three  specifications  of  error  raise  one  ques- 
tion, the  suflSciency  of  the  complaint  and  each  para- 
graph thereof.  The  first  paragraph  of  the  complaint  is 
not,  as  the  learned  counsel  for  the  appellant  contend, 
drawn  upon  the  theory  of  a  resulting  or  implied  trust 
arising  from  the  fact  that  the  money  of  one  is  used,  and 
the  title  taken,  in  the  name  of  another.  The  theory  of 
this  paragraph  is  that  of  a  constructive  trust  growing 
out  of  a  constructive  fraud,  or  the  violation  of  duty  in  a 
fiduciary  relation.  As  we  understand  it,  the  appellees 
in  this  paragraph  of  the  complaint  present  the  theory 
that  when  Taylor,  as  their  guardian,  held  the  Hodges 
mortgage,  he  could  not  assume,  in  relation  to  the  land 
mortgaged  any  position  in  conflict  or  inconsistent  with 
their  interest,  without  first  resigning  his  trust.  He  could 
not  represent  them  in  holding  the  mortgage,  and  repre- 
sent himself  in  holding  an  adverse  lien,  the  certificate 
of  purchase.  As  he  did  assume  to  purchase  the  certifi- 
cate which  was  adverse  and  superior  to  the  mortgage  due 
the  wards,  the  purchase  would  inure  to  their  benefit,  and 
he  would  be  adjudged  to  hold  the  certificate  as  their 
trustee;  and  that  too,  whether  he  bought  it  with  his  own 
money  or  theirs;  the  only  difference  being  that  in  the 
absence  of  actual  fraud  he  would,  if  he  invested  his  own 
money,  be  entitled  to  be  reimbursed.  The  theory  of  this 
paragraph  assumes  that  it  can  make  no  difference  whether 
there  was  any  fraud  intended  or  not,  nor  whether  Taylor 
designed  from  the  beginning  to  hold  the  certificate  for 
himself  or  avowedly  for  the  protection  of  his  wards.    In 
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other  words,  whether  he  intended  to  take  the  certificate 
in  trust,  or  to  take  it  for  himself,  the  law  will  construe 
it  to  be  held  in  trust  for,  and  it  will  inure  to  the  benefit 
of,  his  wards  in  whose  interest  his  fiduciary  relation  com- 
pelled him  to  act,  if  he  acted  at  all  in  the  matter.  The 
theory  of  the  complaint  assumes,  further,  that  for  all 
money  invested  by  Taylor  he  has  been  fully  compensated 
by  rents  and  profits.  It  is  true,  as  a  general  proposition, 
that  a  trust  can  only  result  where  the  beneficiary's  money 
has  been  invested;  but  the  doctrine  applies  to  person's 
"dealing  at  arm's  length,"  and  by  no  means  conflicts 
with  the  principle  of  constructive  trusts  growing  out  of 
constructive  frauds  in  fiduciary  relations,  which  is  an 
entirely  different  branch  of  the  law.  In  1  Story's  Equity, 
section  258,  it  is  said:  ''By  constructive  frauds  are  meant 
such  acts  or  contracts  as,  although  not  originating  in  any 
actual  evil  design  or  contrivance  to  perpetrate  a  posi- 
tive fraud  or  injury  upon  other  persons,  are  yet  by  their 
tendency  to  mislead  or  deceive  other  persons,  or  to  violate 
private  or  public  confidence,  or  to  injure  *  *  public  in- 
terests, deemed  equally  reprehensible  with  positive  fraud, 
and  therefore  are  prohibited  by  law  as  within  the  same  * 
mischief  as  acts  and  contracts  done  maZo  ammo."  In 
section  259,  the  author  says:  "Some  of  the  cases  under 
this  head  are  principally  so  treated  because  they  are  con- 
trary to  some  general  public  policy  or  to  some  fixed  arti- 
ficial policy  of  the  law.  Others  again  rather  grow  out 
of  some  special  confidential  or  fiduciary  relation  between 
all  the  parties,  *  which  is  watched  with  special  jealousy 
and  solicitude  because  it  affords  the  power  and  the  means 
of  taking  undue  advantage  or  of  exercising  undue  in- 
fluence over  others."  In  section  307,  it  is  said:  "Courts 
of  equity  will  therefore  *  *  often  interfere  in  such  cases, 
where  but  for  such  a  peculiar  relation  they  would  either 
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abstain  wholly  from  granting  relief  or  would  grant  it  in 
a  very  *  abstemious  manner." 

It  is  also  said:  Generally  stated,  the  doctrine  gov- 
erning all  fiduciary  relations,  such  as  attorney  and  cli- 
ent, parent  and  child,  principal  and  agent,  trustee  and 
cestui  que  trust,  guardian  and  ward,  and  like  relations,  is 
that  whenever  confidence  is  reposed,  and  one  party  has 
it  in  his  power,  in  a  secret  manner,  for  his  own  advant- 
age, to  sacrifice  those  interests  which  he  is  bound  to  pro- 
tect, he  will  not  be  permitted  to  hold  any  such  advant- 
age. 1  Story's  Equity,  section  323;  Roby  v.  Colehour, 
25  N.  E.  R^p.  777. 

**So  if  an  agent  employed  to  purchase  for  another 
purchases  for  himself,  he  will  be  considered  as  the  trustee 
of  his  employer."     1  Story's  Equity,  section  316. 

Similarly,  it  might  be  stated  that  where  it  is  the  duty 
of  a  guardian,  as  it  was  Taylor's  in  this  case,  to  protect 
his  wards'  interest  by  buying  the  certificate  of  purchase, 
and  he  made  the  investment  for  himself,  he  should  be 
held  as  their  trustee.  So,  where,  if  a  person  is  employed 
as  an  agent  to  purchas3  a  debt  of  his  employer,  he  can 
not  buy  it  upon  his  own  account.  The  same  rule  applies 
to  a  surety  who  purchases  the  debt  of  his  principal.  So, 
if  an  agent  discover  a  defect  in  the  title  of  his  principal 
to  land,  he  can  not  misuse  it  to  acquire  title  in  himself. 
If  he  do,  he  will  be  held  a  trustee  for  his  principal.  Sec- 
tion 316,  supra. 

So,  a  trustee  will  not  be  permitted  to  obtain  any  profit 
or  advantage  to  himself  in  managing  the  affairs  of  the 
cestui  que  trust,  but  whatever  benefits  or  profits  are  ob- 
tained will  belong  to  the  latter.  In  short,  it  may  be 
laid  down  as  a  general  rule  that  a  trustee  is  bound  not  to 
do  anything  that  will  place  him  in  a  position  inconsistent 
with  the  interest  of  the  trust,  or  which  may  have  a  tend- 
ency to  interfere  with  his  duty  in  discharging  it.     And 
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this  doctrine  applies  not  only  to  trustees  strictly  so  <5alled, 
but  to  other  persons  standing  in  like  situations.  Ex- 
ecutors and  administrators,  for  instance,  are  not  permit- 
ted to  purchase  up  the  debts  of  the  decedent  on  their  own 
account,  but  whatever  advantage  is  thus  derived  by  them, 
by  purchases  at  an  under  value,  is  for  the  common  ben- 
efit of  the  estate.  1  Story's  Equity,  section  321;  Cush- 
man  v.  Bonfield,  28  N.  E.  Rep.  937. 

It  is  an  inflexible  rule  that  where  the  trustee  buys  at 
his  own  sale,  the  cestui  que  tTiist  may  treat  the  sale  as  a 
nullity,  though  the  trustee  paid  a  fair  price,  not  because 
there  is,  but  because  there  is  likely  to  be,  fraud.  Bige- 
low  on  Frauds,  p.  244. 

On  page  242,  the  author  says  it  is  a  general  rule 
which  obtains  in  respect  to  trustees  of  every  description 
and  of  tenants  for  life,  that  if  from  being  in  possession 
they  have  and  improve  an  opportunity  of  renewing  a 
lease,  whatever  advantage  they  obtain  by  such  means, 
they  must  hold  in  trust.  Equity  treats  all  such  trans- 
actions as  poisonous  and  vicious,  without  reference  to 
the  motive  that  induced  the  act.  Where  one  is  inter- 
ested as  a  partner  of  the  owner  of  land  in  the  profits  of 
its  sale,  and  who  is  also  the  attorney  and  legal  adviser  of 
such  owner,  buys  in  the  title  at  execution  sale,  he  holds 
the  title  so  acquired  in  trust  for  himself  and  his  partner. 
Roby  V.  ColehouVy  supra. 

The  same  principles  are  recognized  by  this  court,  and 
enforced  without  modification.  Potter  v.  Smith,  36  Ind. 
231;    Wilson  v.  Brookshire,  126  Ind.  497. 

In  the  latter  case,  on  page  501,  the  court  express  the 
principle  underlying  the  case  at  bar,  in  these  words: 
"By  accepting  the  trust  and  entering  upon  its  perform- 
ance, Wilson  assumed  such  a  relation  to  the  property  in 
controversy  that  he  became  disqualified  from  acquiring 
any  right  in  it  hostile  to  those  in  whose  behalf  he  was 
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acting,  without  their  consent.  And  this  was  so  whether 
he  contemplated  any  fraud  upon  them  or  not.  *  *  He 
could  not,  while  standing  in  the  relation  of  trustee,  ac- 
quire title  to  the  trust  property." 

In  Potter  v.  Srriith,  supra,  it  is  said:  **The  cases  are 
uniform  in  declaring  that  it  matters  not  how  innocent 
and  bona  fide  and  free  from  suggestion  of  fault  the  trans- 
action may  be,  nor  how  harmless  or  even  beneficial  the 
interference  of  the  trustee  may  have  been,  the  trustee  can 
never,  by  his  own  act,  shake  off  the  equity  of  the  cestui 
que  trust  to  have  the  benefit  of  all  that  he  does  in  the 
scope  of  the  trust." 

On  page  240,  it  is  said,  in  substance,  that  when  the 
trustee  is  reimbursed  as  vendee,  he  can  not  equitably 
claim  any  more. 

In  Story's  Equity,  section  317,  in  speaking  of  the  re- 
lation of  guardian  and  ward,  it  is  said:  "In  this  most 
important  and  delicate  of  trusts  the  same  principles  pre- 
vail, and  with  a  larger  and  more  comprehensive  eflBl- 
ciency."  We  cite  8  Am.  and  Eng.  Encyc.  of  Law,  p. 
647,  also  note  p.  648;  Bigelow  Fraud,  p.  250;  9  Am. 
and  Eng.  Encyc.  of  Law,  p.  105,  note  4;  2  Pom.  Eq. 
•  Jur.,  section  956. 

From  these  authorities  we  may  safely  deduce  the  prin- 
ciple of  law  that  whenever  a  guardian  assumes  a  position 
in  relation  to  his  wards'  funds,  by  which  he  puts  his 
personal  interest  in  conflict  with  theirs,  or  acquires  any 
interest  or  title  adverse  to  that  of  his  wards,  he  will  not, 
whether  he  intended  any  fraud  or  not,  be  permitted  to 
retain  the  advantage,  but  the  same  will  inure  to  the 
benefit  of  his  wards,  and  he  will  hold  what  he  has  ac- 
quired,  in  trust  for  them,  subject  only  to  his  right  to  be 
reimbursed  for  what  he  has  invested .  Under  this  purchase, 
Taylor  held  the  land  in  suit  in  trust  for  his  wards,  subject 
to  his  vendee's  lien  thereon.     It  is  true,  the)'  had  no  title 
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to  the  land  when  Taylor  bought  the  certificate,  but  they 
had  a  lien  on  it.  It  was  the  guardian's  duty  to  make 
good  this  lien  if  he  could,  and,  if  need  be,  to  take  steps 
to  ripen  it  into  a  title  by  foreclosure,  and  when  he 
bought  an  adverse  and  senior  lien,  he  put  himself  in  a 
place  where  it  was  to  his  interest  to  prevent  a  redemption 
from  the  certificate,  or  a  foreclosure  of  the  wards*  mort- 
gage. 

By  making  proper  application  to  the  court  he  could 
have  been  empowered  to  borrow  money  for  the  wards,  if 
he  did  not  have  sufficient  of  their  fundd  with  which  to 
buy  in  the  certificate  of  purchase  for  them,  and  thus  pre- 
vent the  loss  of  the  junior  lien. "  Ray  v.  McGinnis,  Ouar., 
81Ind.  451. 

But  the  purchase  by  Taylor  of  the  certificate  for  him- 
self put  him  in  a  position  where  he  could  not  take  this 
step  without  depriving  himself  of  the  investment  he  had 
made  in  the  purchase  of  the  certificate,  which  gave  him 
an  opportunity  to  acquire  a  |2,000  farm  for  $700.  In  this 
we  assume  that  the  allegations  of  the  complaint  are  to 
be  taken  as  showing  no  intention  or  promise  by  the 
guardian  to  hold  the  certificate  for  his  wards,  which  is 
the  construction  contended  for  by  appellant's  counsel.  ' 
But  we  think  the  first  paragraph  of  the  complaint  shows 
it  was  the  intention  of  Taylor  to  purchase  the  certificate 
for  the  benefit  of  his  wards  from  the  very  beginning,  and, 
if  so,  the  equitable  title  would  be  as  much  theirs  as  if 
they  had  bought  it  for  themselves.  If  he  invested  any 
of  his  own  money  in  the  transaction,  he  would  be  entitled 
to  have  it  refunded. 

'The  first  paragraph  of  the  complaint  alleges  that  he  has 
been  paid  in  rents  and  profits  a  sum  more  than  adequate 
to  pay  him.  We  think  this  paragraph  is  sufficient  to 
establish  and  enforce  a  trust  against  Taylor,  because  of 
the  fiduciary  relation  which  he  sustained  and  his  con- 
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duct  in  that  relation.  Appellant  contends  there  is  no 
allegation  showing  that  appellees  have  not  received  all  the 
money  ever  due  them,  nor  that  they  have  not  received 
the  money  on  the  note.  In  this  they  are  mistaken.  The 
complaint  shows  that  the  note  was  delivered  to  the  wards 
and  is  now  owned  hy  them.  But  it  could  make  no  dif- 
ference whether  the  wards  had  received  the  money  on  the 
note  or  not;  for,  if  the  certificate  of  purchase  was  theirs 
in  the  beginning,  it  would  remain  theirs,  and  the 
benefits  derived  would  continue,  notwithstanding  they 
might,  from  other  sources,  have  received  the  money  on 
their  mortgage. 

The  theory  of  the  second  paragraph  of  the  complaint 
is  not  to  enforce  a  trust  in  the  land.  It  proceeds  on  the 
theory  that  Taylor  holds,  unless  it  be  paid,  a  senior  lien 
upon  the  land,  and  that  the  plaintiffs  hold  a  junior 
mortgage  lien.  They  ask  an  order  permitting  them  to 
redeem,  if  anything  is  found  remaining  unpaid  on  the 
certificate  of  purchase  or  deed,  and  pray  for  a  foreclos- 
ure against  Hodges  and  wife.  It  presents  the  theory  that 
Taylor's  certificate  and  deed  did  not  become  in  fact,  and 
never  has  been,  anything  more  than  a  lien,  which  he 
held  as  security,  and  not  as  evidence  of  title,  until  after 
he  settled  with  these  wards.  Its  allegations  recite  the 
facts  as  in  the  first  paragraph,  showing  the  existence  of 
the  two  liens  down  to  the  point  where  it  sets  out  the  pur- 
chase of  the  certificate  by  Taylor.  Then  the  paragraph 
reads  as  follows:  '*And  on  the  2d  day  of  April,  1875, 
before  the  year  for  redemption  from  said  sale  had  ex- 
pired, and  while  said  Taylor  had  more  than  $600  of  the 
funds  of  said  wards  in  his  hands,  he  purchased  of  said 
Sanders  the  certificate  of  purchase  which  had  been  issued 
to  him  by  the  sheriff  to  evidence  said  sale;  that  he  pur- 
chased and  took  the  same  to  protect  the  mortgage  and  se- 
curity of  his  wards  in  said  lands,  and  so  held  the  same, 
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but  failed  to  redeem  by  paying  to  himself  the  money  of 
said  wards  to  that  amount,  or  by  paying  it  to  any  one 
having  the  right  to  receive  it;  that  when  said  year  for 
redemption  had  expired  said  Taylor  took  in  his  own 
name  the  sheriff's  deed  for  said  lands  for  the  purpose  of 
holding  it  as  additional  security  for  the  money  advanced 
by  him  in  the  purchase  thereof,  and  promised  and  agreed 
so  to  do  until  such  time  as  he  might  repay  himself  out 
of  the  funds  of  said  wards." 

These  allegations  show  that  Taylor  never  took  the  deed 
to  acquire  the  title,  but  simply  as  a  lien  in  the  nature 
of  a  mortgage,  and,  if  so,  any  junior  lien-holder,  with 
whom  Taylor  had  so  agreed,  would  have  the  right  to  re- 
deem, whether  he  was  Taylor's  ward  or  not. 

The  second  paragraph  of  the  complaint  further  states 
that  Taylor,  in  his  final  settlement  with  the  court,  made 
no  mention  of  this  certificate  or  of  the  $200  included  in 
the  mortgage  and  made  payable  to  himself,  but  took 
credit  for  the  junior  mortgage,  which  he  turned  over  to 
his  wards,  and  that  plaintiffs  are  now  owners  of  said 
note  and  mortgage;  that  the  note  is  lost  but  due  and  un- 
paid, a  copy  of  the  mortgage  is  filed  as  an  exhibit;  that 
Taylor  has  had  possession,  receiving  the  rents  and  profits 
to  the  amount  of  |3,500,  and  is  more  than  reimbursed 
for  all  the  money  he  has  invested  in  the  premises.  This 
paragraph  closes  as  follows:  ''Wherefore  plaintiffs  ask 
that  said  deed  be  set  aside,  and  they  be  allowed  to  re- 
deem from  said  sale,  and  that  an  accounting  be  had  and 
the  amount  ascertained,  with  interest  that  said  Taylor, 
of  his  individual  funds,  paid  for  said  certificate  of  pur- 
chase and  deed,  and  the  amount  of  said  rents  and  profits, 
and  if  any  balance  is  found  due  said  Taylor  on  his  cer- 
tificate, that  the  court  fix  the  time  in  which  they  shall 
redeem  by  paying  the  same;  that  said  mortgage  be  fore- 
closed against  said  Hodges  and  wife  and  for  all  other 


NOVEMBER  TERM,  1893.  81 


Taylor  v.  Calvert  et  aL 


proper  relief.  We  think  the  complaint  was  good  for  that 
purpose.  Butt  v.  Butt,  91  Ind.  305;  Thornton  &  Bal- 
lard's Pr.  Code,  section  768,  note  1. 

It  was  unnecessary  to  allege  that  any  redemption 
money  was  tendered  to  appellant,  for  it  was  shown  that 
he  was  more  than  paid  by  the  rents  and  profits  by  him 
received.  Scheifermeyer  v.  Schaper,  Guar,,  97  Ind.  70; 
Fitzgerald  v.  Kelso,  71  Iowa,  731. 

The  4th  specification  of  error  raises  the  question  of  the 
suflBciency  of  the  third  paragraph  of  the  answer.  It  is 
a  familiar  rule  of  pleading  that  an  answer  must,  to  be 
sufficient,  be  good  to  all  of  the  complaint  which  it  pur- 
ports to  answer,  or  it  will  be  demurrable,  although  it 
may  be  good  to  a  part  thereof.  1  Works'  Prac,  sec- 
tion 588;  Frazee  v.  Frazee,  70  Ind.  411;  Smith  v.  Little^ 
67  Ind.  549. 

The  six  years'  statute  of  limitations  is  probably  good 
to  the  demand  for  rents  and  profits,  but  not  to  thie  re- 
mainder of  the  complaint.  The  rule  also  renders  bad 
an  answer  to  a  whole  complaint  in  more  than  one  para- 
graph, when  the  answer  is  good  as  to  one  and  but  one 
of  the  paragraphs  of  the  complaint.  AUen  v.  Randolph^ 
48  Ind.  496;  Musselman  v.  Cravens,  47  Ind.  1;  Towell  v. 
Pence,  47  Ind.  304;  Alvord  v.  Essner,  45  Ind.  156. 

If  it  were  true  that  the  action  to  enforce  the  trust  set 
out  in  the  first  paragraph  of  complaint  were  answered 
by  the  six  years'  statute  of  limitations,  the  answer,  since 
it  purports  to  respond  to  the  whole  complaint  in  both  para- 
graphs, would  be  demurrable,  because  it  is  clearly  not  a 
good  answer  to  the  action  to  redeem  set  out  in  the  sec- 
ond paragraph  of  the  complaint;  for  a  suit  to  redeem 
may  be  brought  at  any  time  within  fifteen  years  after 
the  cause  of  action  accrues.  Barr  v.  Vanalstine,  120 
Ind.  590. 
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This  being  an  action  to  enforce  a  constructive  trust 
growing  out  of  a  fiduciary  relation,  the  act  complained 
of  is  poisonous  in  its  consequences,  and  the  suit  can  only 
be  barred  by  the  fifteen  years'  statute  of  limitations. 
Thornton  &  Ballard's  Prac.  Code,  note  to  section  294; 
Albert  V.  State,  ex  rel.,  65  Ind.  413;  Potter  v.  Smith,  su- 
pra;  Wilson  V.  Brookshire,  supra. 

The  fifteen-years'  statute  would  not  begin  to  run  until 
Taylor  was  discharged  from  his  trust  and  began  to  claim 
title  absolute  in  himself  adversely  to  the  trust.  Works' 
Prac,  vol.  1,  section  258;  Albert  v.  Staie,  ex  rel.,  supra, 
on  p.  420;  Story's  Equity  Jurisp.,  section  1520;  Cut- 
singer  V.  Ballard,  115  Ind.  93;  Thomas,  Admr.,  v.  Merry, 
113  Ind.  83. 

In  discussing  the  error  specified  for  overruling  the 
motion  for  a  new  trial,  counsel  urge  that  the  evidence 
does  not  disclose  that  the  guardian  at  any  time  had  suf- 
ficient funds  of  his  wards  with  which  to  pay  himself  for 
the  certificate.  In  our  opinion  this  is  not  material,  as 
it  would  not  preclude  the  beneficiaries  from  redeeming 
now,  if  the  evidence  otherwise  sustained  the  second 
paragraph  of  the  complaint,  nor  would  the  want  of  such, 
funds  defeat  a  constructive  trust  if  the  averments  of  the 
first  paragraph  of  complaint  are  otherwise  supported  by 
the  evidence.  It  appears  that  the  certificate  cost  $499,  the 
mortgage,  as  stated,  was  for  $711  to  appellant  as  guar- 
dian, and  $200  to  him  individually.  As  to  the  latter 
amount,  if  the  land  had  been  sold  at  any  time  to  pay  the 
liens,  it  must  have  been  held  as  junior  to  the  other  claim, 
for  the  obvious  reason  that  Taylor  could  not,  while  guar- 
dian, secure  a  debt  to  himself  by  in  any  way  impairing 
a  security  which  he  was  taking  for  his  wards;  and  if  he 
secured  his  own  funds  with  the  same  mortgage  with 
which  he  protected  his  trust  fund  his  lien  would  be  post- 
poned to  it. 
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The  complaint  charges  that  the  land  was  worth  $4,000. 
The  evidence  amply  shows  it  to  have  been  worth  $2,000 
at  the  time  the  appellant  was  guardian.  This  indicates 
that,  by  taking  the  proper  steps,  Taylor  could  easily 
have  realized  enough  to  pay  all  the  liens  that  were 
against  the  property. 

It  is  contended  by  counsel  that  the  evidence  of  the 
final  settlement  of  Taylor  is  conclusive  in  his  favor  upon 
every  point  made  by  the  complaint.  We  do  not  so  un- 
derstand the  law.  It  can  not  be  fairly  asserted  that 
when  the  guardian  was  allowed  to  turn  the  $711  note 
and  mortgage  over  to  his  wards  and  take  full  credit 
therefor,  the  wards  would,  by  the  judgment  of  final 
settlement,  be  estopped  from  redeeming  from  the  liens 
held  by  Taylor  individually.  Such  settlement  would 
imply  that  the  notes  turned  over  were  of  some  value  and 
carried  with  them  the  right  to  redeem  from  precedent 
liens,  no  difference  by  whom  they  were  held,  even  if  the 
wards  did  not  possess  the  equitable  title  to  the  real  estate. 
If,  on  the  contrary,  the  equitable  title  was  in  the  wards, 
the  question  whether  Taylor  should  be  required  to  trans- 
fer the  legal  title  to  them,  at  the  time  of  the  settlement, 
was  in  no  way  involved  in  the  final  report.  Especially 
is  this  true  when  it  made  no  mention  of  the  legal  title, 
and  all  that  was  required  of  the  guardian  in  such  report 
was  to  report  as  to  the  management  of  the  land  and  ac- 
count for  the  rents  and  profits. 

It  is  a  well  settled  rule  that  matters  not  involved  in 
the  final  settlement  report  of  the  guardian  are  not  ad- 
judicated therein,  and  it  is  not  necessary  to  set  aside 
such  report  in  order  to  attack  the  transaction.  Wain'- 
Wright  v.  Smith,  106  Ind.  239;  Naugle  v.  State,  ex  rel., 
101  Ind.  284. 

Appellant  claims  that  as  to  Mathew  H.  Calvert  there 
was  an  acquiescence  in  all  that  Taylor  had  done,  with 
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full  knowledge  of  all  the  facts  after  the  cestui  que  trust 
had  arrived  at  the  age  of  twenty-one  years.  Upon  this 
point  the  evidence  of  Taylor  and  Calvert  are  in  direct 
conflict.  But  counsel  do  not  seem  to  question  the  state- 
ment of  Calvert  that  when  he  asked  Taylor  what  he  had 
in  the  land  Taylor  told  him  he  could  do  nothing  with 
the  mortgage  until  James  R.  Hodges  died;  that  the 
judgment  was  ahead  of  the  mortgage.  This  was  plainly 
an  evasion  of  the  ward's  rights  in  the  premises.  Such 
conduct  and  all  arrangements  between  guardian  and 
ward  so  soon  after  the  ward  became  of  age  will  be  closely 
scrutinized.  1  Story's  Equity,  section  317;  Bigelow  on 
Fraud,  p.  262. 

The  complaint  alleges  that  the  judgment  on  which  the 
certificate  of  purchase  was  issued  was  taken  in  Monroe 
county,  while  the  evidence  shows  it  was  rendered  in 
Greene  county.  This  was  an  immaterial  variance;  the 
complaint  might  have  been  amended  to  cure  it  after  the 
evidence  was  all  in;  and  this  court  will  presume  that  the 
amendment  was  made.  White  v.  Stdlwagon,  54  Ind.  186; 
Chaney  v.  State,  ex  rel.,  118  Ind.  494;  Ke'tv/i-e-mun-guah 
V.  MeClure,  122  Ind.  541;  Watt  v.  Pittman,  125  Ind. 
168. 

The  sixth  reason  for  a  new  trial  is  based  upon  the  ex- 
clusion of  certain  evidence  of  the  defendant,  Taylor,  in 
his  own  behalf,  as  to  the  amount  of  rent  he  had  received 
and  the  sums  paid  for  improvements.  That  he  was  an 
incompetent  witness  against  the  heirs  of  John  I.  Calvert, 
seems  to  be  conceded.  Malady  v.  McEnary,  30  Ind. 
273. 

But  it  is  claimed  that  the  evidence  was  only  offered 
against  Mathew  H.  Calvert.  It  seems,  from  an  exam- 
ination of  the  record,  that  this  limitation  was  only  made 
as  to  the  first  question,  and  not  to  any  of  those  which 
followed.     The  first  question  was  objected  to,  as  the  rec- 
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ord  shows,  because  it  was  not  a  proper  way  to  prove  the 
rental.  Taylor  might  have  received  much  less  for  the 
rents  of  the  place  than  they  were  worth.  So,  with  the 
second  question,  it  called  for  the  wrong  criterion  for  de- 
termining the  amount  to  be  credited  for  improvements. 
The  third  question  is  open  to  the  same  criticism,  and 
the  further  objection  that  it  calls  upon  the  witness  for  a 
calculation. 

The  true  test  in  such  a  case  as  this  is,  on  the  one  hand, 
what  was  the  rent  of  the  place  really  worth?  and,  on  the 
other,  what  is  the  reasonable  value  of  the  improvements 
made?  Not  simply  what  rent  was  actually  received,  and 
what  the  improvements  cost. 

A  party  in  possession,  liable  to  account  for  rents  and 
to  receive  credits  for  improvements,  will  not  be  permit- 
ted to  let  the  place  lie  idle  or  to  mismanage  it,  and  then 
account  only  for  the  value  of  the  rents  actually  received, 
but  will  be  called  upon  to  account  for  the  reasonable 
rental  value  of  the  premises;  nor  will  he  be  permitted  to 
burden  the  premises  with  unnecessary  or  useless  im- 
provements, and  charge  therefor;  hence  the  legal  test  of 
liability  on  the  one  side,  and  of  compensation  on  the 
other,  is,  what  is  the  reasonable  rental  value  of  the  prem- 
ises? and  what  the  reasonable  value  of  the  improve- 
ments, considered  as  such,  thereto?  Furthermore,  it  is 
a  rule  of  practice  that  offers  to  prove  will  not  be  avail- 
able unless  the  facts  expected  to  be  elicited  by  the  ques- 
tions asked  are  stated  to  the  court  below  at  the  time  of 
making  the  offer  to  prove.  Elliott's  App.  Proced.,  sec- 
tion 743. 

The  offer  must  be  specific,  a  general  offer  will  not  be 
suflScient.  Over  v.  Schiflingy  102  Ind.  191;  Carskadden 
V.  Poormariy  36  Am.  Dec.  145. 

Appellant  offered  to  prove,  by  Taylor,  the  amount  of 
rent  he  had  received  from  the  place;  also  the  amount  he 
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had  paid  for  improvements,  and  what  was  the  annual 
value  of  the  rents  and  profits  after  deducting  the  cost  of 
the  improvements. 

It  will  be  observed  that  none  of  these  offers  states 
specifically  the  amount  of  the  rent,  or  the  cost  or  value 
of  the  improvements  proposed  to  be  proved.  These  of- 
fers were,  therefore,  too  general.  They  should,  in  each 
instance,  have  the  specific  amount  which  they  expected 
the  witness  to  fix  in  his  testimony  to  be  elicited  by  the 
question. 

It  is  earnestly  insisted  by  appellant's  counsel  that  the 
court  erred  in  refusing  to  grant  him  a  new  trial  as  of 
right,  while  appellees  contend  that  the  issues  embraced 
causes  of  action  on  which  a  new  trial  as  of  right  could  not 
be  demanded  that  each  of  the  causes  stated  in  the  issues, 
except  that  embraced  in  the  cross-complaint  to  quiet 
title,  is  one  in  which  a  new  trial  of  right  can  not  be  re- 
quired. As  has  already  been  said,  the  first  paragraph 
seeks  to  have  a  trust  declared  and  the  legal  title  vested 
in  the  holders  of  the  equitable  title;  the  second  para- 
graph asks  that  a  lien  be  declared  satisfied,  and  that 
plaintiffs  be  allowed  to  redeem  from  any  balance  that 
might  be  found  remaining  unpaid  upon  it.  There  were 
no  allegations  in  either  paragraph  concerning  the  quiet- 
ing of  title.  We  think  it  clear  that  the  second  para- 
graph states  no  cause  of  action  on  which  a  new  trial  as 
of  right  is  demandable.  Voss  v.  Filer,  109  Ind.  260; 
Shular  v.  Shular,  56  Ind.  30. 

The  finding  and  judgment  was  to  the  effect  not  only 
that  Taylor  held  the  land  in  trust,  but  that  both  of  his 
liens  for  the  amount  of  the  certificate  and  the  $200  note 
were  paid.  The  final  judgment  effectually  adjudicated 
all  questions  affecting  the  rights  of  Hodges  in  the  land, 
but  contains  no  reference  to  the  cross-complaint  of  Tay- 
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lor  to  quiet  title.  The  cause  proceeded  to  judgment  on 
the  entire  complaint  as  against  the  appellant,  and  as  one 
of  the  paragraphs  contained  a  cause  of  action  on  which  a 
new  trial  as  of  right  was  not  demandable,  the  motion 
was  correctly  overruled.  Wilson  v.  Brookshire,  supra, 
at  page  506. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Filed  May  17,  1894. 


No.  16,789. 

Jones,  Treasurer,  et  al.  v.  Rushville  National  Bank 

ET  AL. 

Taxes.— /S^atc Board  of  Tax  Commissioners. — Jurisdiction. — Original  and 
Appellate. — ^The  provisions  of  the  statute  conferring  apon  the  State 
Board  of  Tax  Commissioners  the  powers  possessed  by  the  county 
boards  of  review  were  intended  to  confer  such  powers  in  cases 
where  it  had  jurisdiction,  either  original  or  appellate,  and  was  not 
intended  to  confer  original  jurisdiction  over  all  property  in  the 
State. 

^AMi^.— Illegal.— Action  to  Enjoin. — Bank.— The  fact  that  bank  stock 
may  be  owned  by  private  individuals,  furnishes  no  reason  why  a 
suit  may  not  be  maintained  by  the  bank  to  enjoin  the  collection  of 
illegal  taxes  assessed  against  it. 

VAXTHS&.—Plaintiff.— -Community  of  Interest.—Banks.— Taxes.— Where 
two  banks  were  assessed  separately,  and  the  tax  assessed  against 
the  one  does  not  affect  the  property  of  the  other,  and  the  relief  to 
which  the  one  is  entitled,  if  granted,  would  not  affect  the  other, 
they  could  not,  in  the  absence  of  some  community  of  interest,  unite 
in  a  suit  to  enjoin  the  collection  of  such  taxes. 

From  the  Rush  Circuit  Court. 

A.  G.  Smithy  Attorney-General,  and  J.  Q.  Thomas ^  for 
appellants. 

B.  L,  Smith,  C.  Camhern,  W.  A.  Cullen  and  /.  D.  Me- 
gee,  for  appellees. 
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Jones,  Treasurer,  et  al,  v,  Eashville  National  Bank  et  al. 

Coffey,  J. — This  action  was  brought  by  the  appellees, 
in  the  Rush  Circuit  Court,  against  the  appellant  as  treas- 
urer of  Rush  county,  to  enjoin  the  collection  of  a  tax. 
The  court  overruled  a  demurrer  to  the  complaint,  and 
the  appellant  failing  and  refusing  to  answer  further,  the 
appellees  had  judgment  as  prayed  on  their  complaint. 

The  complaint  consists  of  one  paragraph,  and  alleges, 
among  other  things,  substantially,  that  the  appellees  are 
corporations  legally  organized  under  the  banking  laws 
of  the  United  States;  that  they  each  made  a  sworn  state- 
ment of  the  value  of  their  property,  and  filed  the  same 
with  proper  officers;  that  they  were  each  notified  to  ap- 
pear before  the  county  board  of  review  on  the  14th  day 
of  July,  1891,  and  show  cause  why  said  statements 
should  not  be  revised  and  the  valuation  of  their  prop- 
erty increased;  that  they  appeared  before  said  board,  and 
after  hearing  the  evidence  adduced,  the  board  found  said 
statements  to  be  correct,  and  then  and  there  found  that 
the  Rushville  National  Bank  should  be  assessed  ninety- 
three  thousand  three  hundred  and  seventy-five  dollars, 
and  the  Rush  County  National  Bank  eighty-seven  thou- 
sand dollars;  that  said  finding  and  assessment  has  never 
been  revised  or  set  aside,  and  no  appeal  has  ever  been 
taken  from  the  action  of  the  board  of  review;  that  after- 
wards both  of  said  banks  were  notified  to  appear  before 
the  State  Board  of  Tax  Commissioners  on  the  —  day  of 
August,  1891,  and  show  cause  why  the  valuation  of 
their  property  should  not  be  increased;  that  they  ap- 
peared before  said  State  Board  and  protested  against  its 
inquiring  into  the  valuation  of  their  property  on  the 
ground  that  no  appeal  had  been  taken  from  the  action 
of  the  county  board  of  review  fixing  the  value  of  their 
property;  and  because  said  State  Board  had  no  jurisdic- 
tion to  inquire  into  said  matters;  that  thereupon  the 
State  Board  of  Tax  Commissioners  overruled  the  objec- 
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tions  of  the  appellees,  and  increased  the  valuation  of 
the  Rushville  National  Bank  twenty-nine  thousand  dol- 
lars, and  of  the  Rush  County  National  Bank  twenty- 
eight  thousand  dollars;  that  the  action  of  the  State  Board 
of  Tax  Commissioners  is  illegal  and  void  because  no 
appeal  was  ever  taken  from  the  action  of  the  county 
board  of  review  to  said  commissioners,  and  because  said 
commissioners  have  no  original  jurisdiction  in  such  cases. 
It  is  earnestly  contended  by  the  appellant  that  the  de- 
cree in  this  case  should  be  reversed: 

First.  Because  the  State  Board  of  Tax  Commissioners 
had  original  jurisdiction  to  fix  the  value  of  the  property 
of  the  appellees  for  the  purposes  of  taxation,  and  that 
having  so  fixed  it  they  are  bound  by  the  valuation  placed 
upon  it  by  such  board. 

Second.  Because  the  appellees  are  not  the  owners  of 
the  stock  issued  by  the  banks,  and  that  for  this  reason 
the  suit  should  be  prosecuted  by  the  owners  of  the  stock, 
and  not  by  the  banks. 

Third.  Because  there  is  a  misjoinder  of  parties  plaint- 
iffs. 

Section  114  of  an  act  of  the  General  Assembly,  ap- 
proved March  6,  1891  (Acts  1891,  p.  199),  creates  a 
county  board  of  review  consisting  of  the  county  assessor, 
county  auditor,  and  county  treasurer. 

Among  other  powers  conferred,  it  confers  upon  such 
board  power  to  equalize  the  valuation  of  real  and  per- 
sonal property,  and  to  correct  any  list  of  valuation 
as  it  may  deem  proper.  It  also  has  power  to  equalize 
the  valuation  made  by  assessors,  either  by  adding 
to  or  deducting  therefrom  such  sums  as  are  neces- 
sary to  fix  the  assessment  at  its  true  cash  value.  It 
may,  after  the  notice  provided  for  in  the  act,  on  cause 
shown,  or  on  its  motion,  correct  the  assessment  or  valua- 
tion of  any  property  in  such  manner  as  will,  in  its  judg- 
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ment,  make  the  valuation  thereof  equal,  and  may,  to 
that  end,  examine  under  oath,  any  person  touching  such 
'matter. 

Section  125  of  the  act  provides  for  appeals  from  the 
county  board  of  review,  to  the  State  Board  of  Tax  Com- 
missioners. 

Section  129  provides  that  the  State  Board  of  Tax  Com- 
missioners shall  have  all  the  powers  conferred  by  the  act 
upon  county  boards  of  review. 

It  is  earnestly  and  ably  contended  by  the  appellant, 
with  much  plausibility,  that  these  several  sections  of  the 
statute,  when  construed  together,  confer  upon  the  State 
Board  of  Tax  Commissioners  original  jurisdiction  over  all 
the  property  in  the  State,  both  real  and  personal. 

It  is  conceded,  however,  that  in  arriving  at  the  inten- 
tion of  the  Legislature,  the  act  must  be  construed  as  a 
whole.  As  has  often  been  said,  in  arriving  at  the  legis- 
lative intent,  courts  will  look  to  the  statute  as  a  whole, 
and  to  all  its  parts,  and  when  the  intention  is  so  ascer- 
tained, it  will  prevail  over  the  literal  import  and  strict 
letter  of  the  statute;  and  where  the  meaning  is  doubtful 
and  uncertain,  the  courts  will  look  into  the  situation  and 
circumstances  under  which  it  was  enacted,  to  other  stat- 
utes, if  there  are  any,  on  the  same-  subject,  whether 
passed  before  or  after  the  statute  under  immediate  con- 
sideration, whether  in  force  or  not,  as  w^ell  as  to  the  his- 
tory of  the  country,  and  wull  carefully  consider,  in  this 
connection,  the  purpose  sought  to  be  accomplished.  Par* 
vin  V.  Wimherg,  130  Ind.  561. 

This  act  confers  original,  exclusive  jurisdiction  upon 
the  State  Board  of  Tax  Commissioners  over  railroad  prop- 
erty, but  it  does  not,  in  express  terms,  confer  such  jur- 
isdiction over  property  generally. 

If,  therefore,  it  possessed  jurisdiction  over  the  prop- 
erty of  the  appellees  in  this  case,  it  is  by  reason  of  the 
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fact  that  such  jurisdiction  is  conferred  by  the  sections  of 
the  statute  above  referred  to. 

In  the  case  of  Cummings,  Treas.,  v.  Siarh,  138  Ind.  94, 
the  question  now  under  discussion  was  involved,  and  the 
conclusion  was  then  reached  that  the  State  Board  of  Tax 
Commissioners  had  no  original  jurisdiction  over  the  class 
of  property  here  involved.  After  a  careful  reconsidera- 
tion of  the  question,  we  are  of  the  opinion  that  the  con- 
clusion in  that  case  is  the  correct  one.  When  we  reflect 
that  any  other  conclusion  would  place  it  in  the  power 
of  this  board  to  call  from  the  remotest  part  of  the  State, 
at  the  instance  of  an  enemy,  or  on  its  motion,  any 
citizen,  on  the  most  trivial  matter  or  without  any  just 
cause  whatever,  to  the  capital  of  the  State,  at  large  ex- 
pense, to  defend  against  an  effort  to  place  an  unjust 
value  upon  his  property  and  burden  him  with  an  un- 
just tax,  we  can  not  believe  that  it  was  the  intention 
of  the  framers  of  this  statute  to  give  it  the  power  con- 
tended for  by  the  appellant. 

The  provision  conferring  upon  this  board  the  powers 
possessed  by  the  county  boards  of  review  was  intended, 
we  think,  to  confer  such  powers  in  cases  where  it  had 
jurisdiction,  either  original  or  appellate,  and  was  not  in- 
tended to  confer  original  jurisdiction  over  all  property  in 
the  State.  The  limited  time  within  which  the  State 
Board  of  Tax  Commissioners  is  required  to  transact  the 
business  confided  to  it  would  seem  to  preclude  the  idea 
that  it  was  the  intention  to  confer  on  it  jurisdiction  so 
extensive  as  that  contended  for  by  the  appellant,  for  we 
must  know,  as  matter  of  common  knowledge,  that  it 
would  be  impossible,  in  that  short  time,  to  review  any 
considerable  number  of  the  numerous  tax  lists  made  out 
in  a  populous  State  like  this. 

The  imperfect  manner  in  which  the  work  would,  of 
necessity  be  done,  for  want  of  time,  we  think,  be  more 
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likely  to  result  in  injustice  than  to  secure  an  equal  and 
just  valuation. 

For  these,  as  well  as  for  many  other  reasons  which 
might  be  given,  we  are  of  the  opinion  that  it  was  not  the 
intention  of  the  General  Assembly  to  confer  on  the  State 
Board  of  Tax  Commissioners  original  jurisdiction  over 
the  class  of  property  to  which  this  suit  relates. 

We  can  not  agree  with  the  appellant  in  his  second 
contention.  The  complaint  alleges  that  the  State  Board 
of  Tax  Commissioners  increased  the  valuation  of  the 
property  of  the  banks  therein  named.  If  the  tax  is  as- 
sessed against  the  banks,  the  fact  that  the  stock  may  be 
owned  by  private  individuals  furnishes  no  reason  why 
the  suit  may  not  be  maintained  by  the  banks  to  enjoin 
an  illegal  tax  assessed  against  them. 

Indeed,  if  the  tax  is  assessed  against  the  banks  they 
are  the  only  proper  parties  by  whom  a  suit  for  that  pur- 
pose could  be  prosecuted. 

As  to  the  third  objection  made  to  this  complaint,  it 
may  be  said  that  the  rule  has  long  been  established  in 
this  State,  that  where  two  or  more  plaintiffs  unite  in 
bringing  a  joint  action,  and  the  facts  stated  in  the  com- 
plaint do  not  show  a  joint  cause  of  action  in  them,  a  de- 
murrer will  lie  upon  the  ground  that  such  complaint 
does  not  state  suflScient  facts  to  constitute  a  cause  of  ac- 
tion. Berkshire  v.  ShultZy  25  Ind.  523;  Goodnight  v. 
Goar^  30  Ind.  418;  Lipperd  v.  Edwards,  39  Ind.  165; 
Maple  V.  Beach  J  4S  Ind.  51;  Parker  v.  Small,  58  Ind. 
349;  Harris  v.  Harris,  61  Ind.  117;  Stephenson,  Exr., 
V.  Martin,  84  Ind.  160;  Martin  v.  Davis,  82  Ind.  38; 
Darkies  v.  Bellows,  94  Ind.  64. 

It  is  contended  by  the  appellees,  however,  that  the 
case  of  Heagy  y.  Black,  90  Ind.  534,  establishes  an  ex- 
ception to  this  rule,  but  we  are  not  of  that  opinion.  It 
is  true,  where  an  illegal  tax  has  been  levied,  which  af- 
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fects  alike  the  property  of  a  community,  or  where  a  pub- 
lic improvement  has  been  illegally  ordered,  the  assess- 
ments for  which  affect  the  property  of  e,  number  of  in- 
dividuals, those  affected  may  unite  in  an  action  for  the 
purpose  of  avoiding  such  illegal  tax  or  assessment,  be- 
cause they  all  have  a  common  interest.  It  is  upon  this 
principle  that  the  case  of  Heagy  v.  Blacky  supra,  rests. 

Though  the  plaintiffs  in  that  case  owned  separate 
pieces  of  property,  they  had  a  common  interest  in  pre- 
venting the  supervisor  from  opening  the  road  then  in 
controversy,  because,  when  opened,  it  would  affect  the 
property  of  both. 

But  no  such  community  of  interest  is  shown  in  this 
case.  There  is  absolutely  no  connection  between  the 
two  appellees  in  this  case.  They  were  assessed  sepa- 
rately. The  tax  assessed  against  one  does  not  affect  the 
property  of  the  bther.  The  relief  to  which  one  is  entitled, 
if  granted  to  it  alone,  does  not  affect  the  other.  In  the 
absence  of  some  common  interest  they  could  not  unite 
in  a  suit. 

We  are  of  the  opinion  that  the  circuit  court  erred  in 
overruling  the  demurrer  of  the  appellant  to  the  com- 
plaint in  this  cause,  for  the  reason  that  it  does  not  show 
a  joint  cause  of  action  in  the  appellees. 

Judgment  reversed,  with  directions  to  the  circuit  court 
to  sustain  the  demurrer  of  the  appellant  to  the  complaint 
in  this  cause. 

Filed  May  9, 1894. 
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No.  16,957. 

CuMMiNGS,  Treasurer,  et  Al.  v.  Stark  et  al. 

Taxes. — Siate Board  oj  Tax  Commissioners. — Original  Jurisdiction. — Ex- 
tent of  Authority  to  Order  Addition^ — The  State  Board  of  Tax  CJom- 
missioners  has  no  original  jarisdiction  to  revise  individual  tax  lists 
other  than  railroad  property  and  the  equalization  of  assessments  of 
real  estate;  and  not  having  the  power  themselves,  they  can  not 
order  an  addition  to  be  made  by  the  county  auditor. 

Same.  —  Addition  to  Assessment  by  County  Auditor.  —  Notice.  —  The 
county  auditor  has  no  power  to  add  to  an  assessment  without  giv- 
ing the  property  owner  written  notice  of  his  intention  so  to  do. 

Ck)NSTiTXJTiONAL  Law. —  When  Constitutional  Question  will  not  be  Passed 
Upon. — Practice. — A  constitutional  question  will  not  be  passed 
upon  unless  necessary  to  a  determination  of  the  merits  of  the  case. 

Pabties. — Taxes. — Action  to  Enjoin. — County  Commissioners. — In  an 
action  to  enjoin  the  collection  of  taxes,  the  county  commissioners 
are  proper  parties  along  with  the  county  treasurer. 

From  the  Parke  Circuit  Court. 

A.  0.  Smith,  Attorney-General,  D.  H.  MaxwtJX  and 
//.  Maxwell,  for  appellants. 

E.  Hunt  and  A.  M.  Hadley,  for  appellees. 

McCabe,  J. — Appellees  brought  suit  against  appel- 
lants to  enjoin  the  collection  of  certain  taxes. 

The  court  overruled  a  separate  demurrer  of  each  of  the 
appellants  to  the  complaint,  for  want  of  sufficient  facts, 
and  appellants  refusing  to  plead  further,  and  electing  to 
stand  on  their  demurrer,  judgment  was  rendered  upon 
said  demurrer  enjoining  the  tax. 

The  erroK9  assigned,  separately  and  jointly,  are  that 
the  court  erred  in  overruling  each  of  said  demurrers. 

The  complaint,  after  the  title,  is  as  follows: 

*'That  plaintiffs  are  a  firm,  and  have  an  office,  as 
such,  doing  a  banking  business,  with  a  view  to  profit, 
at  Rockville,  in  Adams  township,  in  Parke  county.  State 
of  Indiana,  in  the  name  and  style  of  the  'Parke  Bank/ 
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and  that  they  were  so  engaged  at  said  place  and  in  said 
name  on  the  1st  day  of  April,  1891,  and  that  they  were 
then,  and  still  are,  residents  of  said  county  and  town- 
ship; that  defendant  Norval  W.  Cummings  is  the  duly 
qualified  and  acting  treasurer  of  said  county;  that  on 
said  1st  day  of  April,  1891,  plaintiffs,  as  such  firm,  and 
in  said  firm  name  of  'Parke  Bank,'  were  the  owners  of 
property  of  the  kind  and  value,  namely: 

''United  States  Treasury  notes $11,446  00 

"United  States  bond 600  00 

"Other  moneys 2,242  00 

"Deposits  in  other  banks 56,651  00 

"Notes  and  bills  receivable 51,842  00 

"Stock  in  Rockville  B.,  L.  F.  and 

S.  A, 1,134  65 

"Stock  in  Edgar  Co.  Nat '1  Bank- . .  4,000  00 
*'Stock.in  Rockville   Opera  House 

Co 750  00 

"Office  furniture  and  fixtures 1,000  00 

"Real  estate  in  Parke  county 6,090  00 

"And  that  such  firm,  in  said  name,  owned  no  other 
property;  that  on  said  1st  day  of  April,  1891,  they,  as 
such  firm,  were  indebted  to  their  depositors,  for  deposits 
in  their  said  bank,  in  the  sum  of  $119,465;  that  on  the 
1st  day  of  April,  1891,  they,  as  such  firm,  made  out  and 
furnished  to  the  assessor  of  said  township  a  verified  list 
and  statement  of  all  of  the  above  personal  property 
liable  for  taxation  in  said  county,  and  also'  a  statement 
of  said  indebtedness;  that  in  said  statement  and  list  of 
property  returned  for  ta'xation,  they  returned  their  said 
deposits  in  other  banks,  the  said  sum  of . . . .  $56,651.00 
As  credits  with  their  other  credits 51,842.00 

The  total  amounting  to $108,493.00 
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And  offset  the  same  by  their  said  indebtness  of  |119,- 
4G5  to  their  depositors,  leaving  nothing  in  the  way  of 
credits  for  taxation;  that  such  list  and  statement  was  ac- 
cepted by  said  assessor  without  making  any  change  there- 
in, and  was  returned  by  him  to  the  auditor  of  said 
county,  when  the  same  was  passed  on  by  the  county  as- 
sessor and  the  county  board  of  review  of  said  county  with- 
out adding  to  or  taking  anything  therefrom,  and  finally 
approved  by  them  as  listed  by  plaintiffs,  and  no  change 
was  ever  made  therein  other  than  as  hereinafter  stated; 
that  afterwards  the  State  Board  of  Tax  Commissioners, 
upon  notice  to  plaintiffs,  and  over  their  objections, 
added  $55,651  of  said  deposits  in  other  banks,  to  wit,  of 
the  $56,651  which  plaintiffs  had  returned  as  credits,  to 
their  assessment,  and  thereupon  notified  the  auditor  of 
said  county  to  add  said  sum  to  their  list,  and  place  the 
same,  to  wit,  said  $55,651,  upon  the  tax  duplicate  against 
plaintiffs'  firm  in  their  said  name,  which  he  did  without 
other  notice,  in  their  absence,  and  without  their  knowl- 
edge or  consent,  and  extended  the  same  on  the  tax  dupli- 
cate of  said  county  for  said. year  of  1891,  and  thereupon 
assessed  and  carried  forward  against  plaintiffs  and  their 
property  on  said  duplicate  the  sum  of  $1,046.24  as  taxes 
on  said  sum  of  $55,651,  and  afterwards  made  out  and 
transmitted  to  the  treasurer  of  said  county  a  duplicate  of 
said  assessments,  with  said  taxes  assessed,  and  that  such 
duplicate  is  now  in  the  hands  of  said  treasurer  for  the 
purpose  of  collecting  the  taxes  assessed  thereon  for  said 
county;  that  plaintiffs  have  paid  to  said  treasurer  all  the 
taxes  due  upon  all  the  property  owned  by  them,  of  every 
description  whatever,  except  the  taxes  added  upon  the 
$55,651  of  said  deposits  of  $56,651  aforesaid,  and  that 
said  treasurer  is  threatening  to  and  will  collect  said  taxes 
by  distress  and  sale  of  plaintiffs'  property  unless  he  is 
enjoined  from  so  doing,  and  plaintiffs  further  aver  that 
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said  taxes  are  a  cloud  upon  the  title  to  their  property, 
and  should  be  removed,  and  said  treasurer  perpetually 
enjoined  from  collecting  or  attempting  to  collect  the 
same,  for  the  reasons,  namely: 

^^ First.  The  said  assessment  made  pursuant  to  the 
order  of  said  board  of  tax  commissioners  was  without 
authority  of  law. 

**  Second.  The  said  assessment  against  plaintiffs,  by 
said  auditor,  was  without  any  lawful  notice  or  authority 
of  law. 

''Third.  That  on  the  1st  day  of  April,  1891,  said  de- 
posits of  $56,651  were  not  moneys  belonging  to  them,  but 
were  credit^  to  their  bank,  on  the  books  of  other  banks 
where  such  deposits  had  been  made  in  their  usual  course 
of  business  as  bankers,  and  for  banking  purposes;  and 
that  no  part  thereof  was  on  special  deposits,  and  that 
all  of  their  said  deposits  with  said  banks,  amounting  to 
$56,651,  and  all  their  other  credits  of  $51,842,  did  not 
equal  their  indebtedness  of  $119,465  aforesaid.  Where- 
fore plaintiffs  pray  judgment  that  the  adding  of  said 
sum  of  $55,651  to  plaintiffs'  taxables,  and  assessing 
$1,046.24  taxes  thereon,  was  without  authority  of  law; 
that  the  said  deposits  were  credits  from  which  debts 
should  be  deducted,  and  that  the  said  $55,651  was  not 
liable  to  taxation,  cmd  that  the  defendants  and  their 
successors  in  office  be  forever  and  perpetually  enjoined 
from  collecting  or  attempting  to  collect  said  taxes  as- 
sessed on  said  $55,651,  and  for  all  other  and  proper 
orders, [judgments,  and  decrees  in  the  matter.*' 

The  first  question  presented  is  whether  the  order  of 
the  State  Board  of  Tax  Commissioners  complained  of 
was  valid.  The  powers  of  such  board  being  purely 
statutory,  that  question  must  depend  upon  a  proper  in- 
terpretation of  the  tax  law  approved  March  6,  1891* 
Vol.  138—7 
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Acts  1891,  p.  199.  It  is  conceded  on  both  sides  that 
section  114  of  that  act  confers  jurisdiction  and  plenary 
power  on  the  * 'county  board  of  review/*  not  only  to  hear 
complaints  of  any  owner  of  personal  property,  except 
' 'railroad  track  and  rolling  stock/*  and  to  equalize  the 
valuation  of  property  and  taxables  made  subsequent  to 
the  first  day  of  April,  and  to  correct  any  list  of  valua- 
tion, but  also  to  equalize  the  valuation  made  by  the  as- 
sessor, either  by  adding  to  or  deducting  therefrom  such 
sums  as  are  necessary  to  fix  the  true  cash  value.  But 
it  is  contended  by  the  appellant  that  original  jurisdic- 
tion to  do  these  same  acts  is  conferred  also  on  the  State 
Board  of  Tax  Commissioners  by  sections  120  and  129, 
and  other  sections  of  that  act.  By  sections  120  and  125, 
the  power  to  do  these  things  on  appeal  is  conferred  on 
the  State  Board  of  Tax  Commissioners.  In  support  of 
this  contention  appellant  cites  Cleveland,  etc.,  R.  W. 
Co.  V.  BackuSf  133  Ind.  513.  This  court  in  that  case 
said:  *'As  to  property  other  than  that  denominated 
by  the  law  as  'railroad  track'  and  'rolling  stock,'  in- 
cluding all  property,  real  and  personal,  of  individuals, 
the  law  provides  for  its  assessment  by  assessors,  and 
it  creates  county  boards  of  review  in  the  several  counties 
of  the  State,  and  by  section  114,  from  which  we  have 
hereinbefore  quoted,  it  is  provided  that  such  county 
boards  'shall  pass  upon  each  valuation,  and  may,  on 
sufficient  cause  being  shown,  or  on  its  own  motion, 
correct  the  assessment  or  valuation  of  any  property  in 
such  manner  as  will,  in  its  judgment,  make  the  valua- 
tion thereof  just  and  equal.'  While  this  section  may 
not  give  to  county  boards  the  right  to  change  individ- 
ual assessments  of  parties  not  legally  before  the  board, 
it  evidently  contemplates  and  gives  the  right  to  par- 
ties whose  property  has  been  wrongfully  or  errone- 
ously assessed  to  voluntarily  appear  before  such  county 
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board  and  show  that  the  assessment  made  against  any 
property  is  erroneous,  and  have  it  corrected,  and  it 
vests  in  such  county  boards  the  power,  on  such  showing 
being  made,  or  on  their  own  motion,  to  make  correc- 
tions and  change  the  valuation;  and  from  a  decision 
made  against  a  party  who  is  before  such  county  board,  it 
gives  an  appeal  to  the  State  Board  of  Tax  Commis- 
sioners, whose  decision  upon  the  question  shall  be  fiual. 

** By  section  129  of  the  statute  from  which  we  have 
heretofore  quoted,  this  same  right  to  be  heard  given  to 
all  property  owners,  and  the  power  vested  in  the  county 
boards  of  review,  to  correct  and  change  assessments,  by 
section  114,  is  ingrafted  into  and  made  a  part  of  the 
law  governing  the  proceedings  before  the  State  Board  as 
to  valuations  and  assessments  over  which  such  State 
Board  has  jurisdiction  and  control,  for  by  section  129, 
supra,  it  is  declared  that  the  State  Board  is  hereby  given 
all  the  powers  given  to  county  boards  of  review.  The 
right  of  parties  to  be  heard,  and  the  right  of  the  county 
boards  to  hear  showings  as  to  assessments,  and  to  correct 
and  change  assessments  and  valuations  are  a  part  of  the 
powers  vested  in  the  county  boards,  and  all  their  powers 
are  transferred  and  invested  in  the  State  Boards,  so  that, 
if  there  is  any  power  in  the  county  boards  to  hear  griev- 
ances and  make  corrections  in  relation  to  property  and 
assessment  over  which  they  have  jurisdiction,  then  the 
State  Board  has  the  same  power  in  relation  to  property 
and  assessment  over  which  it  has  jurisdiction.'' 

This  language  clearly  recognizes  the  appellees'  ijonten- 
tion  that  the  powers  of  the  State  Board  as  to  assessments 
and  corrections  of  tax  lists  is  by  appeal,  and  not  origi- 
nal, as  appellant  contends;  indeed  no  part  of  the  decis- 
ion lends  any  support  to  appellants'  contention.  Appel- 
lant contends  that  section  120  (subdivision  2)  providing 
that  the  State  Board  shall  have  power  'Ho  construe  the 
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tax  aud  revenue  laws  of  the  State'';  (subdivision  3)  ''to 
see  that  all  assessments  of  property  in  this  State  are  made 
according  to  law'';  and  (subdivision  5)  'Ho  see  that  all 
taxes  due  the  State  are  collected/'  confers  original  juris- 
diction on  the  State  Board,  if  it  cares  to  exercise  it,  along 
with  other  taxing  officers,  of  all  property,  and  differing 
from  the  other  taxing  officers  only  in  that  its  decision  is 
final." 

Had  such  a  contention  been  a  tenable  one,  it  would 
have  afforded  a  happy  and  much  easier  solution  of  the 
grave  constitutional  questions  than  the  one  reached,  and 
saved  this  court  much  labor  and  trouble.  If  that  con- 
struction of  the  provision  quoted  were  correct,  then  there 
was  no  constitutional  question  involved  in  that  case,  be- 
cause, in  that  event,  all  property  and  all  property  own- 
ers would  alike  be  subject  to  the  original  power  and 
jurisdiction  of  the  State  Board  to  make  assessments  and 
valuations  of  all  kinds  of  property  of  all  kinds  of  own- 
ers, and  corrections  thereof,  by  adding  thereto  or  de- 
ducting therefrom  so  as  to  equalize,  etc.,  and  the  com- 
plaint of  the  appellant  in  that  case  would  have  been 
without  any  foundation  as  to  a  denial  of  the  equal  pro- 
tection of  the  law. 

There  is  another  reason  why  such  a  construction  is 
inadmissible,  and  that  is  section  142,  authorizing  the 
county  auditor  to  add  omitted  property,  with  the  valua- 
tion thereof,  and  the  amount  of  tax  thereon,  to  the  dupli- 
cate, requires  him,  in  case  the  owner  lives  in  the  county, 
to  give  him  written  notice  of  his  intention  to  add  such 
property  requiring  such  person  to  appear  before  him  at 
his  office  at  a  specified  time  within  five  days  after  giving 
such  notice  to  show  cause,  if  any,  why  such  property 
should  not  be  added,  etc.  There  is  no  provision  we  have 
been  able  to  find,  authorizing  the  State  Board  to  issue  or 
serve  a  notice  on  a  property  owner  of  their  intention  to 
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add  property  to  bis  list  and  charge  him  with  its  tax  or 
in  any  other  way  to  increase  the  amount  of  his  taxes. 
The  general  scope  and  spirit  of  the  act  contemplates  that 
notice  would  be  .essential  before  such  an  act  could  be 
validly  done,  where,  as  here,  the  owner  lived  in  the 
county;  indeed,  it  expressly  provides  for  notice  as  a  con- 
dition precedent  to  the  exercise  of  such  a  power  by  the 
county  auditor,  the  only  officer  outside  of  the  county 
board  it  expressly  authorizes  to  do  such  an  act.  The 
Legislature  was  careful  not  to  leave  even  so  small  an  ex- 
ercise of  power  by  the  State  Board  as  the  issue  of  a  sub- 
poena  for  witnesses  to  inference,  but  expressly  provided 
for  it  in  section  123.  Therefore,  it  seems  a  reasonable  in- 
ference that  if  the  State  Board  was  to  be  authorized  to  is- 
sue such  a  notice  it  would  have  been  so  provided.  It  is  not 
even  contended  by  appellant  that  it  was  intended  by  the 
Legislature  that  the  State  Board  should  exercise  this 
power,  without  notice,  and  the  State  Board  even  gave 
the  notice.  But  the  giving  of  a  notice  unauthorized  by 
law  is  not  a  legal  notice.  Kuntz  v.  Sumption,  Treas., 
117  Ind.  1. 

Another  reason  why  that  power  was  not  intended  to 
be  exercised  by  the  State  board  is  its  impracticability, 
and  the  great  hardship  and  injustice  to  property  owners 
to  be  required  to  attend  at  the  State  capital  to  have  a 
cow  properly  appraised  and  valued  for  taxation  that 
could  be  as  well,  if  not  better,  done  at  their  county  seat. 
The  construction  contended  for  is  at  war  with  the  prin- 
ciples of  construction  laid  down  in  the  case  referred  to. 
It  is  there  said  by  this  court:  Courts  will  presume 
that  the  Legislature  intended  its  acts  to  be  reasonable, 
constitutional  and  just;  and,  when  possible,  consistently 
with  any  fair  rendering  of  the  words,  will  so  construe 
them  as  not  to  make  them  otherwise.  "If  the  Legislature 
manifests  an  intention  to  create  a  system  for  the  govern- 
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meut  of  any  subject,  it  is  the  duty  of  the  court  to  effectu- 
ate that  intention  by  such  a  construction  as  will  make 
the  system  consistent  in  all  its  parts,  and  uniform  in  its 
operation.'* 

We,  therefore,  conclude  that  the  State  Board  had  no 
original  jurisdiction  to  revise  individual  tax  lists  other 
than  ''railroad  property"  and  the  equalization  of  assess- 
ments of  real  estate.  Hence,  they  had  no  power  to 
order  any  part  of  the  $56,651  to  be  added  to  the  appel- 
lees' assessment,  and  they  had  no  power  to  legally  notify 
appellees  of  their  intention  so  to  do,  or  notify  the  auditor 
of  Parke  county  to  make  such  addition,  and  said  auditor 
had  no  power  to  make  such  addition  without  giving  ap- 
pellees notice  in  writing  of  his  intention  so  to  do,  and 
hence  his  act  in  making  such  addition  was  without  au- 
thority of  law,  and  void. 

We  are  asked  to  go  on  and  determine  whether  section 
59  of  the  act  is  not  unconstitutional,  which  requires  un- 
incorporated banking  associations  to  return  their  de- 
posits in  other  banks  subject  to  draft,  not  as  credits,  but 
as  money  from  which  their  indebtedness  to  their  de- 
positors can  not  be  deducted,  while  other  tax  payers,  as 
is  contended,  are  authorized  by  the  act  to  return  their 
deposits  as  credits,  and  to  deduct  therefrom  their  indebt- 
edness. While  the  courts  ought  not  to  shun  the  con- 
sideration of  the  question  of  the  constitutionality  of  a 
statute  they  ought  not  to  go  out  of  their  way  to  find  or 
decide  such  questions  unnecessarily.  They  ought  not 
to  seek  to  draw  such  momentous  questions  into  their  ad- 
judication collaterally,  nor  on  trivial  occasions.  It  is 
both  more  proper  and  respectful  to  a  co-ordinate  de- 
partment of  the  State  government,  to  discuss  and  pass 
upon  the  constitutionality  of  a  statute  only  where  that 
is  the  thing  involved  in  the  litigation,  and  where  it  is 
necessary  to  the  determination.    Thus  presented  and  de- 
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termined,  the  decision  carries  a  weight  with  it  which  can 
not  belong  to  an  extra  judicial  determination.  Hoover  v. 
Wood,  9  Ind.  286;  3  Am.  and  Eng.  Ency.  Law,  676,  and 
authorities  there  cited.  From  our  conclusions  before 
reaching  the  constitutional  question,  it  is  apparent  that 
the  judgment  below  awarding  all  the  relief  asked  must 
be  affirmed.  It  is  therefore  wholly  unnecessary  to  the 
relief  asked  by  either  payty  in  this  court  to  pass  on  the 
constitutional  question.  While  the  board  of  commis- 
sioners was  not  a  necessary  party,  yet,  as  they  repre- 
sented the  county  whose  interest  alone  was  involved 
more  than  the  treasurer  did,  they  were  proper  parties. 
The  court  below  committed  no  error  in  overruling  either 
of  the  demurrers. 

The  judgment  is  affirmed. 

Filed  June  6, 1893 ;  petition  for  rehearing  overruled  May  11, 1894. 


No.  16,650. 


Tewksbury  V,  Howard  et  al.  ]5?  ]23 


138  103 
145  200 
147  903 


Description.— i?eaZ   Estate,— Omission  of  State. — Parol   Evidence.— 

Judicial  Notice, — Where  the  description  of  land  is  complete  in  ^^^—  . 

every  respect,  except  the  county  and  State  wherein  the  land  is  sit-  iso  483 

uated  is  omitted,  the  description  being  by  section,  township  and  j'^  g^ 

range,  the  court  takes  judicial  notice  that  there  could  be  but  one  i88  ~I08 

such  description  in  this  State,  the  fact  that  the  land  is  located  in  iSrJ?* 

iJiR    ins 
this  State  may,  under  proper  averments  in  the  complaint  to  that  Jm    68 

effect,  be  proven  by  parol.  j38   j^g 

Contract. — Agent.-^Parol  Authority  to  Sign.— Parol  Evidence. — Spe-  }^  g*l 

ciftc  Performance. — Where  a  contract  for  the  sale  and  conveyance  Jq|  ^3 

of  land  is  made,  and  signed  by  one  person  (A)  as  owner,  and  the  jgg    ^o^' 

complaint  for  specific  performance  discloses  the  fact  that  the  land  i66    i07l 

was  held  in  common  by  A  and  several  others,  and  alleges  that  A  figy    i88| 

signed  the  contract  for  himself  and  for  such  other  owners  as  their  ^^^ ^ 

authorized  agent,  the  authority  of  A  to  sign  the  contract  may  be 

proven  by  parol. 
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Practice. — Judgment  Based  on  One  Paragraph  of  Complaint. — Bulings 
on  Other  Paragraphs  Not  Available  Error, — Error  can  not  be  pre- 
dicated apon  a  paragraph  of  complaint,  where  the  special  findings 
show  that  the  judgment  is  baaed  upon  another  paragraph  of  the 
complaint.    . 

Estoppel. — Contra^, — Peal  Estate, — Conveyance, — Waiver, — Where  a 
grantee  of  real  estate  procures  the  conveyance  to  be  made  in  a 
manner  different  from  that  stated  in  the  contract  for  conveyance,  he 
can  not  thereafter  object  that  the  contract  in  that  respect  was  not 
complied  with. 

Harmless  Error. — Sustaining  Demurrers  to  Paragraphs  of  Answer, — 
Same  Facts  Probable  Under  General  DemaZ.— Sustaining  demurrers 
to  paragraphs  of  answer  is  not  available  error,  if  error  at  all,  where 
the  same  facta  are  provable  under  the  general  denial,  which  is 
pleaded. 

Title. — By  Adverse  Possession, — A  Marketable  One. — Quieting  Title, — 
Title  by  adverse  possession  is  as  high  as  any  known  to  the  law,  and 
is  a  marketable  title,  and  a  decree  quieting  the  title  is  only  a  con- 
firmation  of  the  title  so  held. 

Special  Finding. — Motion  to  Strike  Out  or  to  Make  More  Specific, — 
Practice. — New  Trial. — A  motion  addressed  to  a  special  finding, 
either  to  make  more  specific  or  to  strike  out,  etc.,  is  not  authorized 
by  any  rule  of  practice,  the  remedy  for  any  such  defects  being  by 
motion  for  new  trial. 

Judgment. — Form  Not  Objected  to  in  Trial  Court. — Supreme  Court 
Practice. — ^Where  no  motion  to  modify  a  decree  was  made  in  the 
trial  court,  the  form  of  the  decree  can  not  be  objected  to  on  appeal. 

Parties.  —  Defendant. — Specific  Performance. — Contract. — Conveyance, 
— Where  A  entered  into  a  contract  with  B  to  convey  to  him  certain 
lands,  and  upon  request  of  B,  A  made  the  deeds  to  both  B  and  his 
wife,  and  tendered  the  same  to  B,  which  were  refused,  the  wife  was 
not  a  necessary  party  defendant  in  a  suit  for  specific  performance. 

From  the  Wells  Circuit  Court. 

A,  L.  SharpCy  C.  E.  Sturgisy  E,  R,  Wilson  and  J,  J. 
Toddy  for  appellant. 

L,  Mock,  L,  B,  Simmons  J  J,  MorriSy  Sr,,  R,  C.  Belly 
J.  M,  Barrett  and  S.  L.  Morris y  for  appellees. 

Hackney,  J. — ^This  was  a  suit  by  the  appellees  to  en- 
force specific  performance  of  a  contract  in  v^riting,  as 
follows:    .'^Article  of  agreement  made  and  entered  into 
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on  the  2d  day  of  June,  1890,  by  and  between  L.  L. 
Howard,  of  the  first  part,  and  Hiram  Tewksbury,  of  the 
second  part,  witnesseth  that  said  first  party  has  this  day 
sold  to  the  said  second  party  the  following  described  real 
estate:  The  east  half  of  the  southeast  quarter,  and  the 
east  half  of  the  northeast  quarter  of  section  thirty-six  ( 36 ) , 
township  twenty  five  (25),  range  eleven  (11)  east,  for 
the  sum  of  eight  thousand  dollars  ($8,000);  one-third 
to  be  paid  cash  down,  one-third  in  six  months,  and  one- 
third  in  eighteen  months.  The  party  of  the  first  part 
agrees  to  make  the  party  of  the  second  part  a  good  war- 
rantee deed  as  soon  as  due  diligence  will  permit.  The 
party  of  the  second  part  agrees  to  give  his  obligations 
for  deferred  payments  with  interest  at  the  rate  of  six  per 
cent,  per  annum,  and  one-third  in  cash  on  receipt  of 
the  deed. 

Witness  our  hands  and  seals  this  day  and  year  above 
written.  *  L.  L.  Howard. 

* 'Hiram  Tewksbury." 

The  amended  complaint,  upon  which  there  was  issue 
and  trial,  was  in  three  paragraphs.  Demurrers  were 
overruled,  issues  formed,  trial  and  finding  against  the 
appellant.  The  first  question  upon  the  sufficiency  of 
the  several  paragraphs  of  complaint  arises  upon  the 
statute  of  frauds.  As  seen  from  the  contract,  the  county 
and  State  of  the  location  of  the  land  are  not  named,  and 
it  is  insisted  that  this  omission  is  fatal,  and  may  not  be 
cured  by  allegations  of  ownership,  possession,  situation 
of  the  parties,  and  dealings  with  reference  to  a  tract  of 
that  description  within  the  county  of  Wells,  and  State 
of  Indiana. 

The  rule  often  recognized  in  this  State  is,  that  where 
the  description  given  is  consistent,  but  incomplete,  and 
its  completion  does  not  require  the  contradiction  or  al- 
teration of  that  given,  nor  that  a  new  description  should 
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be  introduced,  parol  evidence  may  be  received  to  com- 
plete the  description  and  identify  the  property.  Colerick 
V.  Hooper,  3  Ind.  316;  Maggart  v.  Chester,  4  Ind.  124; 
Torr  V.  Torr,  20  Ind.  118;  Guy  v.  Barnes,  29  Ind.  103; 
Baldwin  v.  Kerlin,  46  Ind.  426;  Gallon  v.  Letuis,  119 
Ind.  181;  White  v.  Stanton,  111  Ind.  540;  Weaver  v. 
Shipley,  127  Ind.  526. 

It  is  so  held  elsewhere,  and  is  applied  where  the  State^ 
county,  city  or  town  has  been  omitted.  Briggs  v. 
Munchon,  56  Mo.  570;  Hurley  v.  Brown,  98  Mass.  545; 
Mead  v.  Parker,  115  Mass.  413;  Atwater  v.  Schench,  9 
Wis.  151.  See,  also.  Reed  Statute  of  Frauds,  414,  (416); 
Browne  Statute  of  Frauds,  393,  and  Waterman  Specific 
Performance,  322. 

Extraneous  facts  are  alleged  in  each  paragraph  suffi- 
cient to  identify  the  land  described  in  the  contract. 

We  do  not  place  our  conclusion  upon  the  rule  adhered 
to  in  Noland  v.  State, ex reL,  115  Ind.  529;  Bryanx,  ScJwll,. 
109  Ind.  367;  Stockwell  v.  State,  ex  reL,  101  Ind.  1;  Smith 
V.  Clifford,  99  Ind.  113,  holding  that  location  may  be  in- 
ferred from  the  residence  of  the  parties,  the  place  of  ac- 
knowledgment and  the  like,  appearing  upon  the  face  of 
the  instrument.  Here  the  description  is  full  and  spe- 
cific, omitting  only  the  State  and  county,  and  when  we 
apply  our  knowledge  that  there  is  but  one  such  tract — as 
to  section,  township  and  range — in  the  State  of  Indiana, 
we  have  but  to  identify  the  tract  described  as  within  the 
State  of  Indiana.  This,  under  the  rule  we  have  stated, 
may  be  done. 

The  cases  urged  as  supporting  the  appellant's  conten- 
tion upon  this  point,  are  Miller  v.  Campbell,  52  Ind. 
125,  where  the  only  description  was,  '*One  hundred  and 
twenty  acres  of  land  in  Shannon  county,  Missouri*'; 
Baldwin  v.  Kerlin,  supra,  where  no  description  was  given, 
and  where  an  erroneous  location  was  stated  and  was 


NOVEMBER  TERM,  1893.  107 

Tewksbory  v,  Howard  et  al. 


sought  to  be  modified;  Pvlse  v.  Miller,  81  Ind.  190^ 
where  no  description  whatever  was  given. 

That  these  cases  do  not  apply  here  is  apparent  from 
a  mere  statement  of  their  character,  and  illustrate  the 
rule  that  a  description  can  not  be  supplied  by  parol. 

It  will  be  observed  that  the  contract  is  signed  by  L. 
L.  Howard,  and  not  by  Jane,  Samuel,  Harvey,  Robert 
G.,  Thomas  B.  and  William  Howard,  who  are  appellees, 
and  were,  with  the  appellee  Lewis  L.  Howard,  plaintiffs 
in  the  circuit  court.  This  fact  is  said  to  vitiate  the  con- 
tract under  the  allegations  of  the  several  paragraphs  of 
the  complaint,  that  at  the  time  of  the  making  of  said 
contract  all  of  the  appellees  owned  said  lands.  But  it 
was  further  alleged  that  the  contract  was  executed  by 
said  Lewis  L.  Howard  as  the  authorized  agent  for  and 
on  behalf  of  his  coappellees,  and  in  denial  of  the  force  of 
this  allegation  appellant  asserts  that  the  contract  was  re- 
quired to  be  in  the  name  of  the  principals,  and  to  dis- 
close the  relation  of  the  agent  to  the  contract,  and  that 
the  true  relation  could  not  be  shown  by  parol.  This  con- 
tention has  been  held  to  be  unavailing  in  a  case  involv- 
ing this  exact  question.  Roehl,  Admr.,  v.  Haumesser, 
114  Ind.  311.  See,  also,  in  addition  to  the  authorities 
cited  in  the  case  last  referred  to,  the  case  of  Briggs  v. 
Munchon,  supra. 

It  may  be  regarded  as  doubtful  if  the  appellant  should 
be  permitted  to  deny  the  authority  of  the  agent  or  the 
existence  of  the  agency,  since  it  was  made  to  appear 
further  that  the  appellees  executed  sufiicient  deeds  of 
warranty  to  the  appellant,  and  not  only  tendered  them, 
but  took  them  into  court  with  their  complaint. 

Objection  is  made  to  the  second  paragraph  of  com- 
plaint because  of  the  allegation  therein  that  Robert  G. 
Howard,  appellees'  ancestor,  had  owned  the  lands  and 
bad  died  testate,  devising  the  lands  to  the  appellees;  and 
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that  he  left  other  heirs  than  the  appellees,  while  there  is 
no  allegation  of  the  probate  of  the  will  of  said  Robert  G. 
Howard.  There  are  other  sufficient  answers  to  this  ob- 
jection, but  we  deem  it  ample  to  say  that  the  pleading 
shows  the  execution  of  deeds  to  the  appellant  by  all  of 
the  heirs  and  devisees  of  the  said  Robert  G.  Howard, 
thereby  granting  a  title  complete  without  regard  to  the 
will.  However,  it  appears  from  the  record  and  special 
finding  of  facts,  that  the  judgment  of  the  court  was  upon 
the  facts  pleaded  in  the  amended  third  paragraph  of 
complaint,  and  iii  that  paragraph  the  probate  of  the  will 
and  the  full  payment  of  all  of  the  debts  of  the  estate  are 
averred.  This  being  true,  if  the  third  paragraph  was 
sufficient,  no  error  could  be  predicated  upon  the  ruling 
upon  demurrer  to  the  second  paragraph  of  complaint. 
Pennsylvania  Co,  v.  Marion,  104  Ind.  239;  Cincinnati, 
etc.,  jR.  W.  Co.  V.  Oainea,  104  Ind.  526;  Lime  City,  etc., 
Ass^n  V.  Black,  136  Ind.  544. 

An  objection  to  the  third  paragraph  of  complaint,  in 
addition  to  those  already  considered,  is  that  it  does  not 
allege  that  there  was  no  administration  of  the  estate  of 
said  Robert  G.  Howard.  The  presence  of  such  an  alle- 
gation could  lend  no  strength  to  the  title  of  the  appel- 
lees, and  its  absence  betrayed  no  weakness  in  that  title. 

The  rule  of  the  case  of  Finnigan  v.  Finnigan,  125  Ind. 
262,  where  an  heir  sought  to  recover  a  debt  due  to  his 
ancestor's  estate,  has  no  application  here.  There  the 
absence  of  administration  was  held  necessary  to  support 
the  heir's  title  to  the  claim  as  against  the  senior  title  of 
an  administrator  on  behalf  of  creditors.  When  the  debts 
of  an  estate  are  paid,  no  claim  of  creditors  exists  for  en- 
forcement against  the  land. 

Another  objection  to  this  paragraph  of  the  complaint 
and  the  other  two  paragraphs  is  that  it  is  alleged  that  at 
the  request  of  the  appellant  several  deeds  were  executed 
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by  the  heirs  and  devisees  of  said  Robert  G.  Howard  to 
the  appellant  and  his  wife,  instead  of  a  joint  deed  or  a 
deed  from  Lewis  L.  Howard  alone,  after  procuring  con- 
veyances to  himself,  and  instead  of  a  deed  .or  deeds  to 
the  appellant  alone.  It  is  true  that,  by  the  terms  of  the 
contract,  a  conveyanco  was  to  be  made  by  L.  L.  Howard 
to  Hiram  Tewksbury,  but  the  objection  that  the  convey- 
ance was  not  so  made  does  not  affect  the  validity  of  the 
contract,  nor  does  the  request  of  the  appellant  and  the 
compliance  therewith  constitute  a  parol  modification  of 
the  contract;  as  insisted.  These  acts  of  the  appellees 
were  but  an  effort  to  comply  with  the  terms  of  the  con- 
tract,  and  were  performed  in  this  manner  at  the  instance 
of  the  appellant,  and  he  can  no  more  complain  of  the 
waiver  of  his  rights  under  the  contract  and  an  effort,  at 
his  request,  to  convey  the  lands  as  he  desired,  than  he 
could  deny  the  payment  of  the  purchase  money  under 
the  contract  if  he  had  procured  the  conveyance  to  be 
made  to  another.  Browne  Statute  of  Frauds,  sections 
424,  425,  426. 

The  appellant  further  complains  of  the  action  of  the 
trial  court  in  sustaining  appellees'  demurrer  to  his  third 
and  fourth  affirmative  answers  to  the  complaint.  These 
answers  alleged,  as  said  by  appellants'  counsel  in  their 
brief,  "that  appellees  had  not  a  marketable  title  to  the 
land  al  the  time  the  deeds  were  tendered  appellant, 
averring,  in  the  fourth  paragraph,  the  additional  fact» 
as  to  death  and  testacy  of  Robert  G.  Howard,  and  in  both 
paragraphs  alleging  tender  of  cash  payments  and  offer 
to  execute  notes." 

Theae  answers  were  but  special  negations  of  the  facts 
alleged  in  the  complaint  and  necessary  to  the  appellees' 
cause  of  action,  and  were  admissible  under  the  general 
denial,  which  was  also  pleaded  by  the  appellant.  Me8- 
sick  V.  Midland  R.  W.  Co.,  128  Ind.  81. 
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The  next  contention  of  the  appellant  is  that  the  trial 
court  erred  in  overruling  his  demurrer  to  the  affirmative 
reply  of  the  appellees.  This  reply  was  addressed  to  sev- 
eral answers,  but  the  discussion  of  its  sufficiency  applies 
it  to  the  second  answer  alleging  the  absence  of  a  link 
from  the  chain  of  title  of  the  appellees,  in  that  no  con- 
veyance is  shown  by  the  record  to  have  been  made  by 
one  Howe,  who  is  alleged  to  have  been  the  owner  in  the 
year  1841. 

The  reply  in  question  pleads  not  only  an  adverse  pos- 
session by  appellees'  testator  for  more  than  forty  years, 
but  alleges  that  after  the  begining  of  this  suit  the  title 
had  been  quieted  as  against  the  alleged  interest  of  Howe, 
by  a  proper  suit  in  the  lower  court  for  that  purpose.  The 
principal  argument  is  that  the  decree  quieting  title  came 
too  late  to  support  this  suit,  but  incidentally  it  is  said 
that  a  title  by  adverse  possession  is  not  a  marketable 
title.  If  a  marketable  title,  it  is  manifest  that  the  de« 
cree  so  alleged  was  only  in  confirmation  of  the  title  so 
held,  and  the  tardiness  in  procuring  it  would  not  defeat 
the  action.  Title  by  adverse  possession  is  as  high  as 
any  known  to  the  law.  McWhorter  v.  Heltzellj  124  Ind. 
129;  Riggs  v.  Riley,  113  Ind.  208;  Sims  v.  City  of  Frank* 
fort,  79  Ind.  446;  Wilson  v.  Campbell,  119  Ind.  286;  1 
Am.  and  Eng.  Encyc.  of  Law,  p.  301,  section  55. 

A  marketable  title  can  not  be  said  to  be  more.  It  was 
not  held,  in  Smith  v.  Turner,  50  Ind.  367,  that  a  title 
by  adverse  possession  was  of  less  strength  than  an  ex- 
press record  title,  but  it  was  held  that  a  marketable 
title  was  one  not  open  to  reasonable  objection.  This  is 
the  effect  of  the  holdings  in  nearly,  if  not  quite,  all  of 
the  authorities.  For  a  full  collection  of  the  cases,  see 
22  Am.  and  Eng.  Encyc.  of  Law,  p.  948,  note  2. 

A  title  which  is  as  high  as  any  known  to  the  law 
should  be,  and  we  have  no  doubt  is,  open  to  no  reason- 
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able  objection.  It  has  been  so  held  in  numerous  cases. 
See  Ballon  v.  Sherwood,  49  N.  W.  Rep.  790,  and  author- 
ities cited;  also  22  Am.  and  Eng.  Encyc.  of  Law.,  950, 
note  * 'Title  by  Adverse  Possession  Sufficient." 

The  appellees  insist  that  it  is  sufficient  to  show  a  good 
title  at  any  time  before  final  decree,  and  cite  the  follow- 
ing cases:  Hobaon  v.  Buchanan^  96  N.  C.  444;  Hepburn 
V.  Auld,  5  Cranch,  *262;  Seymour  v.  Delancy,  8  Cow.  445; 
Pierce  v.  Nichols,  1  Paige,  244;  Baldtuin  v.  Salter,  8 
Paige,  *473;  Fraker  v.  Brazelton,  12  Lea  (Tenn.),  278; 
Lucketi  V.  Williamson,  yi  Mo.  388;  Stevenson  v.  Polh,  32 
N.  W.  Rep.  340;  Townshend  v.  Goodfellow,  41  N.  W.  Rep. 
1056. 

In  Stevenson  v.  Polk,  supra,  the  lands  were  subject  to 
the  record  lien  of  a  mortgage  which  was  not  entered  sat- 
isfied until  after  the  suit  to  enforce  specific  performance 
was  entered,  but  before  the  trial.  The  court  held  that 
"it  is  sufficient  if  the  title  is  perfected  or  incumbrances 
removed  prior  to  the  trial.  If  the  court  can  then,  by 
decree,  protect  the  rights  of  all  parties,  this  is  all  either 
can  justly  ask."  To  this  conclusion  are  cited  McKin^ 
ney  v.  Jones,  57  Wis.  301;  Montgomery  v.  Gibbs,  40  la. 
652;  Pom.  Cont.,  section  421. 

It  is  not  essential  to  an  affirmance  that  we  should 
adopt  this  conclusion,  but  aside  from  the  question  of 
costs,  we  see  no  objection  to  the  doctrine.  However,  it 
was  held  in  Cook  v.  Bean,  Admr.,  17  Ind.  504,  and  Mather 
V.  Scoles,  35  Ind.  1,  that  the  power  to  so  protect  the  rights 
of  the  parties  was  given  in  cases  where  diligence  had 
been  employed  to  perfect  the  title  before  suit,  and  where 
the  purchaser  had  gone  into  possession,  and  the  defect 
in  title  is  a  secret  one  only  discovered  after  suit.  Upon 
our  holding  this  apparent  conflict  in  authority  need  not 
now  be  settled. 

The  appellant  made  five  several  motions,  addressed  to 
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the  special  findings  of  the  court  to  make  more  specific, 
to  strike  out,  etc.  Such  motions  are  not  proper.  Sharp 
V.  Malia,  124  Ind.  407. 

Upon  the  motion  for  a  new  trial,  the  appellant  assails 
many  of  the  very  numerous  findings  of  fact,  some  of 
them  as  not  sustained  by  the  evidence,  others  as  not 
within  the  issues,  still  others  without  argument,  and 
still  others  as  to  form  merely.  We  have  examined  the 
findings  with  reference  to  the  issues  and  the  evidence, 
and  find  them  unobjectionable  and  fully  supported. 
The  objection  is  also  discussed,  that  the  court  did  not 
find  certain  facts  requested  by  appellant.  As  already 
suggested,  the  motions  addressed  to  the  special  findings 
present  no  question,  and  we  can  not,  therefore,  compare 
the  findings  asked  by  appellant  with  those  made  by  the 
court  as  urged  by  appellant's  counsel. 

Numerous  objections  are  urged  to  the  admissibility  of 
evidence  upon  the  appellant's  theory  of  questions  which 
we  have  passed  upon,  and  it  will  not  be  necessary  to  re- 
peat them. 

It  is  further  contended  that  it  was  error  in  extending 
a  lien  upon  the  land  for  the  amount  of  the  agreed  pur- 
chase price,  there  having  been  no  provision  for  such, 
lien  in  the  stipulations  of  the  contract.  No  motion  was 
made  to  modify  the  decree,  and  the  questiocb  suggested 
is  not  before  us;  however,  it  is  probable  that  the  vend- 
or's right  to  a  lien  did  not  depend  upon  an  express 
stipulation  to  that  effect. 

The  appellant  also  suggests  that  the  deeds  tendered 
having  been  executed  to  him  and  his  wife,  the  decree  en- 
forcing specific  performance  upon  such  tender,  the  wife 
not  being  a  party  to  the  suit,  was  not  authorized  inas- 
much as  the  consent  of  the  wife  to  the  conveyance  was 
necessary.  As  before  said,  there  was  no  motion  to 
modify  the  decree,  and  its  orders  are  not  to-be  ques- 
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tioned  unless  they  are  unsupported  by  the  evidence,  or 
they  are  based  upon  conclusions  of  law  npt  sustained  by 
the  special  findings  of  fact.  The  wife  was  not  a  neces- 
sary party,  under  the  contract,  to  the  deeds  nor  to  this 
suit,  and,  as  we  have  held,  the  execution  of  deeds  to 
her,  in  connection  with  the  appellant,  was  by  the  pro- 
curement of  the  appellant,  and  if  the  wife's  consent  was 
essential  to  the  validity  of  a  title  in  her  it  was  not  for 
the  appellees  to  procure  that  consent.  Even  if,  as  ap- 
pellant says,  her  consent  was  essential,  and  the  deeds 
have  failed  to  convey  title  to  her,  they  are  suflScient  as 
to  the  appellant,  and  that  far  comply  strictly  with  the 
contract. 

Upon  a  motion  for  a  venire  de  novo  the  appellant  sug- 
gests many  alleged  inconsistencies  in  the  special  find- 
ings, and  the  supposed  absence  of  findings  essential  to 
the  conclusions  reached  by  the  court.  Some  of  the,  ob- 
jections thus  raised  stand  upon  the  appellant's  theory 
as  to  the  main  features  of  the  case,  and  this  we  have 
decided  against  the  view  of  his  counsel.  The  findings 
fully  sustain  the  conclusions  and  the  judgment. 

There  is  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed,  and  it  is  therefore  aflSrmed. 

Dailey,  J.,  did  not  participate. 

Filed  May  8,  1894. 
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Racer  et  al.  v.  Wingate  et  al. 

Drainage. — Ditch ^  When  Not  Cotisti'ucted  Accorditig  to  Plans  and  Speci- 
fications,— Commissioner's  Report. — Rejection. — Where  the  plans  and 
specifications  and  the  order  of  the  court  require  that  a  ditch  be  so 
constructed  that  the  banks  may  have  one  foot  of  slope  for  every 
foot  of  depth,  and  that  the  dirt  removed  from  the  ditch  should  be 
placed  at  least  two  feet  from  each  bank,  and  given  a  slope  of  one 
foot  to  each  foot  in  depth,  the  construction  of  the  ditch  with  per- 
pendicular bankSy  and  the  dirt  removed  being  placed  at  the  required 
distance  but  not  being  given  the  required  slope,  is  not  a  construc- 
tion according  to  the  plans  and  specifications  and  the  order  of  the 
court ;  and  binder  such  a  state  of  facts,  the  report  of  the  drainage 
commissioner  that  the  ditch  had  been  constructed  according  to  the 
plans  and  specifications  should  be  rejected. 

Same. — Special  Finding. — Conclusion  of  Law. — Comtniction  According 
to  Order  of  Court. — ^The  finding  of  the  court  **that  such  open  ditch,  as- 
construcled,  has  been  completed  by  the  contractor,"  does  not  show 
that  the  work  has  been  done  according  to  the  plans  and  specifica- 
tions, or  according  to  the  order  of  the  court,  and  is  not,  therefore, 
sufficient  to  authorize  a  conclusion  of  law  that  the  commissioner  is 
entitled  to  a  judgment  approving  his  report. 

Same.— Jt/dictaZ  Notice.— The  court  takes  judicial  notice  of  the  pur- 
pose of  plans  and  specifications  for  the  construction  of  a  ditch,  re- 
quiring the  banks  to  be  given  a  certain  slope. 

Bamb. — Commissi  oner'*  8  Report. — Exceptions. — Qu(ere. — Could  the  fact 
that  the  ditch,  as  constructed,  is  as  beneficial  to  those  assessed  lor 
its  payments  as  it  would  have  been  had  it  conformed  to  the  plans 
and  specifications,  be  put  in  issue  where  exceptions  are  taken  to  the 
commissioner's  report  that  the  ditch  has  been  constructed  accord- 
ing to  law? 

Same. — Ditch. — Rights  of  Interested  Parties. — While  parties  assessed 
for  the  construction  of  a  ditch  may,  if  the  ditch  is  not  being  con- 
structed according  to  the  order  of  the  court,  have  the  contractor 
and  commissioner  cited  for  contempt  of  court,  yet  that  is  not  their 
only  remedy.  Those  interested  in  the  construction  of  the  ditch 
have  the  right  to  assume,  up  to  the  time  the  ditch  is  completed, 
that  it  will  be  constructed  in  substantial  compliance  with  the  order 
of  the  court,  and  are  not  compelled  to  keep  watch  over  its  construc- 
tion. 

Dissenting  opinion  by  McCabe,  J.,  in  which  Howard,  C.  J.,  concurs. 


From  the  Blackford  Circuit  Court. 
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R.  Gregory  and  A,C,  SUverburg,  for  appellants. 

B.  G.  Shinn,  E.  Pierce  and  T.  E.  Ellison^  for  ap- 
pellees. 

Coffey,  J. — On  the  4th  day  of  June,  1891,  Charles  A. 
Rhine,  as  drainage  commissioner,  charged  with  the  con- 
struction of  a  public  ditch  described  in  the  record  in 
this  case,  filed  a  report  in  the  Blackford  Circuit  Court. 
So  much  of  the  report  as  is  necessary  to  the  controversy 
here,  is  as  follows:  "Comes  now  Charles  A.  Rhine, 
drainage  commissioner,  charged  with  the  construction 
of  said  drain,  and  shows  and  reports  to  the  court  that 
Henry  C.  Paul,  to  whom  the  contract  for  the  construc- 
tion of  said  ditch  was  awarded,  has  fully  and  completely 
constructed  said  ditch  according  to  the  contract  for  the 
construction  thereof  heretofore  entered  into  between  said 
Paul  and  a  former  drainage  commissioner  charged  with 
the  construction  of  said  ditch,  and  according  to  the 
plans  and  specifications  heretofore  adopted  and  approved 
bv  this  court.*' 

To  this  report  the  appellants,  who  are  assessed  to  pay 
for  the  construction  of  the  ditch,  filed  exceptions  upon 
which  issues  were  formed.  The  cause  was  tried  by  the 
court,  resulting  in  a  special  finding  of  the  facts  upon 
which  the  court  stated  conclusions  of  law,  and  rendered 
judgment  for  the  appellees,  approving  and  confirming 
the  report  above  set  forth. 

The  assignment  of  error  calls  in  question  the  correct- 
ness of  the  conclusions  stated  by  the  trial  court  upon  the 
facts  found.  The  sole  question  involved  in  the  case  is 
the  question  as  to  whether  there  should  be  an  adjudica- 
tion on  the  facts  found  by  the  trial  court  to  the  effect 
that  the  ditch  described  in  the  finding  has  been  com- 
pleted according  to  the  plans  and  specifications.  The 
question  of  the  sum  to  be  paid  to  the  contractor  is  not 
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involved  except  incidentally.  He  is  not  a  party  to  this 
suit.  He  receives  his  pay  from  the  commissioner  of 
drainage.  As  the  report  of  the  commissioner  in  this 
case  contains  the  statement  that  the  ditch  has  been  com* 
pleted  according  to  the  plans  and  specifications,  it  is  not 
doubted  that  its  approval  by  the  court  would  constitute 
such  an  adjudication  of  that  fact  as  would  preclude  every 
one  from  disputing  it,  so  that  the  contractor  would  be- 
come entitled  to  receive  the  full  contract  price  for  the 
work  whether  he  has,  in  fact,  complied  with  his  con- 
tract, or  has  violated  it.  x  In  this  incidental  way,  and  in 
no  other,  is  the  amount  to  be  paid  to  the  contractor  in- 
volved. 

It  is  not  claimed  by  either  party  to  this  suit,  that  the 
ditch  in  controversy  has  been  completed  according  to  the 
plans  and  specifications  adopted  by  the  court  for  its  con- 
struction. It  has  been  solemnly  declared  by  this  court 
time  and  again  that  those  who  pay  the  assessments  have 
the  right  to  insist  upon  the  construction  of  the  work  as 
it  has  been  established  by  the  report  of  the  commission- 
ers, and  by  the  judgment  of  the  court.  It  has,  further- 
more, been  held  that  it  is  not  to  be  presumed  that  the 
court  would  approve  the  final  report  of  the  commissioner 
and  strike  the  cause  from  the  docket  until  satisfied  that 
the  work  had  been  completed  according  to  its  order.  In* 
dianapolis,  etc.,  Gravel  Road  Co,  v.  State,  ex  rel,^  105 
Ind.  37;  Fries  v.  Brier,  111  Ind.  65;  Smith  v.  State^  ex 
reL,  117  Ind.  167. 

The  finding  of  the  court  "that  such  open  ditch,  as 
constructed,  has  been  completed  by  the  contractor,'* 
does  not  show  that  the  work  has  been  done  according  to 
the  plans  and  specifications,  or  according  to  the  order  of 
the  court,  and  is  not,  therefore,  sufficient  to  authorize  a 
conclusion  of  law  that  the  commissioner  is  entitled  to  a 
judgment  approving  his  report. 
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The  court  carefully  omits  to  find  that  the  work  has 
been  done  according  to  its  judgment  or  order,  or  accord- 
ing to  the  plans  and  specifications.  Indeed  it  could  not 
make  such  a  finding  in  view  of  the  preceding  facts  found. 
The  facts  found  make  it  plain  that  there  was  almost  a 
total  disregard  of  the  order  directing  the  work.  The 
plans  and  specifications,  as  well  as  the  order  of  the  court, 
required  the  ditch  to  be  constructed  with  banks  sloping 
one  foot  to  each  foot  in  depth.  They  also  required  that 
the  dirt  removed  from  the  ditch  should  be  placed  at  least 
two  feet  from  each  bank,  and  given  a  slope  of  one  foot  to 
each  foot  in  depth.  The  finding  shows  that  neither  of 
these  requirements  has  been  complied  with  by  the  con- 
tractor. The  banks  were  cut  perpendicular,  and  while 
the  dirt  removed  from  the  ditch  was  placed  the  required 
distance  from  the  banks  it  was  not  given  the  required 
slope.  The  purpose  of  these  requirements  is  easily  and 
well  understood,  and  involves  matters  of  which  we  take 
judicial  notice.  It  is  well  settled  that  the  courts  take 
notice  of  matters  of  common  notoriety,  as  well  as  of  the 
ordinary  laws  of  nature.  Am.  and  Eng.  Ency.  of  Law, 
vol.  12,  p.  195. 

It  is  a  well  known  fact  that  a  current  of  water  striking 
a  perpendicular  bank  will  ordinarily  create  a  concave, 
thus  causing  the  bank  to  fall.  In  the  case  of  a  ditch,  we 
must, take  notice,  we  think,  that  the  falling  in  of  the 
banks  would  tend  to  fill  it  and  obstruct  the  fiow  of  the 
water,  and  thus  lessen  its  usefulness.  The  purpose, 
therefore,  of  requiring  the  banks  of  this  ditch  to  be  given 
a  slope  of  one  foot  to  each  foot  in  depth  was  to  prevent 
the  cutting  and  falling  in  of  the  banks,  which  would 
otherwise  occur. 

The  purpose  of  requiring  the  dirt  removed  to  be  placed 
at  least  two  feet  from  the  banks  of  the  ditch,  and  given 
the  slope  named  in  the  plans  and  specifications,  was  to 
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prevent  it  from  falling  back  into  the  ditch  from  which  it 
was  removed.  With  the  perpendicular  banks  constantly 
cutting  and  falling,  by  the  action  of  the  water,  we  have 
no  assurance  that  the  dirt  deposited  on  the  banks  will 
not  soon  be  reached,  and  that  it  will  not  fall  into  and  ob- 
struct the  ditch.  The  plans  and  specifications  were  de- 
signed to  prevent  these  results,  and  the  order  of  the  court 
required  that  they  should  be  observed.^  There  is  no  pre- 
tense that  they  have  been  complied  with,  and  yet  we  are 
asked  to  solemnly  adjudge  that  the  work  has  been  per- 
formed according  to  the  plans  and  specifications.  If  we 
adjudge  that  the  commissioner  of  drainage  is,  under 
these  facts,  entitled  to  have  his  report  approved,  which 
sets  forth  that  the  work  has  been  completed  according  to 
the  plans  and  specifications  adopted  by  the  court,  we 
adjudge  that  a  thing  is  true  which  appears  upon  the  face 
of  our  judgment  to  be  untrue.  We  cAn  not  consistently 
say  by  our  judgment  that  this  ditch  has  been  completed 
according  to  the  plans  and  specifications  when  the  con- 
trary appears  on  the  face  of  our  record. 

We  do  not  think  the  appellants  can  complain  simply 
because  the  ditch  may  be  constructed  with  greater  capac- 
ity than  that  contemplated  by  the  plans  and  specifica- 
tions, but  they  have  just  cause  to  complain,  we  think,  if 
the  banks  of  the  ditch  and  the  dirt  excavated  are  not 
given  the  required  slope,  if  thereby  the  value  of  the  ditch 
to  those  who  are  required  to  pay  for  it  is  lessened. 

It  is  said,  however,  that  it  appears  from  the  special 
finding  of  facts  that  the  ditch  constructed  by  the  con- 
tractor is  larger  than  the  ditch  called  for  by  the  plans 
and  specifications,  and  as  beneficial  to  those  who  are  to 
be  assessed  to  pay  for  it,  as  it  would  have  been  had  the 
order  of  the  court  been  followed,  and  therefore  they  can 
not  be  heard  to  complain. 

In  answer  to  this  position  we  would  say  (1)  that  there 
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is  no  finding  of  the  court  that  the  ditch,  as  constructed, 
is  as  beneficial  to  those  assessed  for  its  payment  as  it 
would  have  been  had  it  conformed  to  the  plans  and  spec- 
ifications.  Such  a  conclusion  is  a  mere  inference  from 
the  fact  that  it  is  wider  than  the  one  called  for.  We  do 
not  think  such  an  inference  follows,  for  the  reasons  above 
stated.  (2)  There  was  no  issue  involving  such  a  ques- 
tion in  the  trial  court.  The  simple  issue  for  trial  related 
to  the  question  as  to  whether  the  work  was  done  accord- 
ing to  the  plans  and  specifications  under  which  the  work 
was  ordered,  the  appellants  alleging  that  it  was  not  so 
done,  setting  out  many  particulars  in  which  there  was  a 
departure. 

Indeed,  we  are  unable  to  conceive  of  how  such  an  is- 
sue could  be  formed  in  this  case.  Had  this  been  a  suit 
by  the  contractor  against  the  drainage  commissioner  to 
recover  compensation  for  his  work,  such  an  issue,  per- 
haps, might-have  been  tendered  and  tried,  but  we  do  not 
think  such  an  issue  could  be  tendered  where  the  only 
question  for  consideration  was  as  to  whether  the  work 
had  been  done  according  tq  the  order  of  the  court.  It  is 
enough,  however,  to  say  that  no  such  issue  was  tendered 
in  this  case,  and  yet  we  are  asked  to  cut  off  the  possi- 
bility of  making  such  an  issue  between  the  proper  par- 
ties by  adjudging  that  the  work  has  been  done  according 
to  the  plans  and  specifications.  * 

Again,  it  is  said  that  the  remedy  of  the  appellants,  if 
the  work  was  not  being  done  according  to  the  plans  and 
specifications,  was  to  have  the  drainage  commissioner 
and  contractor  cited  for  contempt  for  disobeying  the  or- 
der made  by  the  court  for  the  construction  of  the  ditch, 
and  as  they  did  not  avail  themselves  of  this  remedy  they 
should  not  be  heard  now. 

We  are  willing  to  concede  this  remedy  to  its  fullest  ex- 
tent, but  when  and  how  is  it  to  be  exercised,  and  when 
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does  the  right  to  exercise  it  cease?  Is  it  the  law  that 
those  who  are  assessed  for  the  construction  of  a  public 
ditch  must  keep  constant  watch  and  ward  over  the  com- 
missioner and  contractor,  and  when  it  is  discovered  that 
there  is  a  departure  from  the  order  of  the  court,  hasten 
to  the  county  seat,  employ  a  lawyer,  and  cite  them  to 
show  cause  why  they  should  not  be  fined  for  contempt? 
We  think  not.  We  think  that  those  interested  in  the 
ditch  have  the  right  to  assume,  up  to  the  hour  work 
ceases,  that  it  will  be  finished  in  substantial  compliance 
with  the  order  of  the  court,  and  that  they  may  exercise 
their  right  to  cite  the  commissioner  and  contractor  at  any 
time  before  they  are  cut  off  by  the  approval  of  the  com- 
missioner's final  report.  But  while  we  concede  the 
remedy  above  mentioned,  we  are  unwilling  to  hold  that 
it  is  the  only  remedy.  To  so  hold  is  to  say  that  the  ap- 
pellants in  this  case  have  no  right  to  be  here.  If  the 
special  finding  in  this  case  disclosed  the  fact  that  the 
ditch  in  question  was  constructed  onlj^  one-half  as  wide, 
and  that  it  contained  only  one-half  the  depth  called  for 
by  the  order  of  the  court  establishing  it,  would  any  one 
doubt  the  right  of  the  appellants  to  have  it  set  aside  on 
their  exceptions?  To  hold  that  citation  for  contempt  is 
the  only  remedy,  is  to  hold  that  those  who  are  interested 
in  the  ditch  have  no  right  to  except  to  the  final  report  of 
the  commission.  We  think  they  have  both  remedies. 
Whether  they  have  other  remedies,  we  need  not  in- 
quire. 

If  it  be  said  that  it  is  now  impossible  to  complete  the 
construction  of  the  ditch  according  to  the  plans  and 
specifications  and  the  order  of  the  court,  by  reason  of  the 
great  width  at  which  it  has  been  cut,  and  that  a  refusal 
to  approve  this  report  may  result  in  a  loss  to  the  con- 
tractor, the  question  naturally  arises:  Who  is  at  fault? 
Certainly  not  the  appellants,  for  the  finding  of  the  court 
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shows  that  they  objected  to  and  protested  against  the 
manner  in  which  the  work  was  being  done,  at  every 
step,  and  that  the  commissioner  and  contractor  both  had 
notice  of  such  objections  and  protests.  We  do  not  think 
it  can  be  successfully  maintained  that  courts  are  organ* 
ized  to  relieve  parties  from  the  consequences  of  the  will- 
ful violation  of  their  contracts.  But  we  think  no  such 
question  is  before  us.  We  are  not  permitted  to  look  into 
the  future  and  anticipate  questions  that  may  arise  upon 
our  enforcement  of  the  law.  When  we  have  determined 
and  applied  the  law  in  the  case  before  us,  our  powers 
and  duties  are  at  an  end,  and  we  have  no  concern  what- 
ever as  to  what  may  be  the  consequences. 

We  have  carefully  considered  the  case  of  Indianapolis, 
etc.,  Oravel  Road  Co.  v.  State,  ex  rel.,  supra,  and  Racer 
T.  State,  for  Use,  131  Ind.  393,  and  have  been  unable 
to  bring  our  minds  to  the  belief  that  they  control  the 
questions  involved  in  this  case. 

Each  of  these  cases  was  an  action  to  recover  assess- 
ments. It  was  held,  and  we  think  properly,  that  it  was 
no  defense  to  such  an  action  that  the  work  was  not  com- 
pleted according  to  the  plans  and  specifications  and  the 
order  of  the  court,  nor  was  it  a  defense  to  say  that  the 
commissioner  and  contractor  were  not  prosecuting  the 
work  pursuant  to  the  plans  and  specifications. 

The  reason  given  in  these  cases  for  so  holding  is,  that 
under  the  statute  providing  for  the  construction  of 
drains  the  commissioner  has  the  right  to  collect  the  as- 
sessments before  the  drain  is  constructed  and  without 
regard  to  the  condition  of  the  work.  Indeed,  it  is  no 
uncommon  thing  to  collect  the  whole  assessment  before 
the  work  is  completed  in  order  to  be  able  to  pay  the  con- 
tractor when  he  has  complied  with  the  terms  of  his  con- 
tract. 

How  the  rule  thus  settled  is  to  be  made  applicable  to 
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the  question  involved  in  this  case,  we  are  unable  to  per- 
ceive. The  collection  of  assessments  to  meet  the  ex- 
penses of  constructing  a  public  ditch  is  one  thing,  and 
determining  the  question  as  to  whether  it  has  been  com- 
pleted according  to  the  order  of  the  court  is  quite  an- 
other and  different  thing. 

.  In  what  we  have  said  we  have  not  been  unmindful  of 
the  importance  of  the  question  involved  in  this  case. 
We  do  not  believe  that  plans  and  specifications,  and  the 
orders  of  court  based  thereon,  should  receive  such  strict 
construction  as  to  deter  bidders  from  undertaking  the 
work  at  a  price  approximating  its  reasonable  value. 
Where  there  is  a  substantial  compliance  with  the  order 
of  the  court  the  contractor  should  be  paid  the  contract 
price. 

On  the  other  hand,  where  there  is  not  a  substantial 
compliance  with  the  plans  and  specifications,  those  who 
are  to  be  assessed  to  pay  for  the  drain  should  be  pro- 
tected, for  the  fault  is  not  to  be  attributed  to  them.  If 
it  is  to  be  understood  that  those  who  undertake  to  tax 
themselves  for  these  improvements  are  to  have  no  pro- 
tection against  the  violation  of  the  contract  under  which 
their  work  is  done  the  people  will  be  deterred  from  un- 
dertaking such  work. 

In  our  opinion,  the  judgment  in  this  case  should  be 
reversed,  with  directions  to  the  circuit  court  to  restate 
its  conclusions  of  law  and  to  enter  a  judgment  rejecting 
the  commissioner's  report. 

Filed  Feb.  13, 1894 ;  petition  for  a  rehearing  overruled  May  10, 1894. 

Dissenting  Opinion. 

McCabe,  J. — I  can  not  agree  with  the  conclusion 
reached  by  my  brothers  in  this  case.  Charles  A.  Rhine, 
as  commissioner  of  drainage  for  Blackford  county,  was 
charged  with  the  construction  of  a  certain  ditch  or  drain, 
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known  as  the  Isaac  Wingate  et  dL  ditch,  established  by 
the  order  of  the  circuit  court  of  Blackford  county,  in 
March,  1885,  under  the  drainage  law  of  1881,  and  the 
amendatory  statute  of  1883.     Section  4273,  R.  S.  1881,  et 
seq.;  Elliott's  Supp.,  sections  1175  to  1183.     Said  Rhine 
filed  his  report  in  said  court,  showing  the  completion  of  the 
work  of  constructing  said  ditch, and  askingto  be  discharged 
from  further  liability  on  account  of  said  work.    The  ap- 
pellants filed  exceptions  to  said  report,  and  upon  the 
issues  formed  a  trial  by  the  court  resulted  in  a  special 
finding  of  the  facts,  upon  which  the  court  stated  its  con- 
clusions of  law,  whereon  appellees  had  judgment.     The 
material   parts  of   the  special  finding  are   as   follows: 
''That   at   the   March   term,  1885,  of   the  Blackford 
Circuit  Court,  the  court  ordered  and  adjudged  that  said 
ditch  be  constructed  upon  the  following  route,  to  wit: 
(then  follows  a  description  of  the  route  by  metes  and 
bounds);  that  by  the  order  and  judgment  of  the  court 
establishihg  said  ditch,  the  same  from  station  0  to  sta- 
tion 43,  was  ordered  to  be  constructed  as  a  tile  ditch, 
and  from  station  43  to  the  terminus,  the  same  was  to  be 
an  open  ditch ;  that  the  same  was  to  be  constructed  one 
foot  wide  in  the  bottom  from  station  43  to  station  363, 
and  from  station  363  to  station  470,  tw6  feet  wide  on  the 
bottom;  and  from  station  470  to  station  585,  four  feet 
on  the  bottom;  and  from  station  585  to  station  629  (the 
outlet   of  said  ditch),  was  to  be   cut   and   constructed 
(whenever  any  construction  was  necessary)  so  that  the 
bottom  would  be  ten  feet  in  width;  tl?at  the  banks  of  said 
ditch  were  ordered  to  be  constructed  through  the  open 
part  thereof,  with  a  slope  of  one  foot  on  each  side  to  one 
foot  in  depth,  and  to  have  an  uniform  slope  throughout 
the  entire  length  of  said  open  ditch;  that  the  trees  and 
stumps  in  the  line  of  said  ditch  were  to  be  grubbed  out, 
and  the  logs,  brush  and  rubbish  were  to  be  removed  to 
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a  distance  of  at  least  ten  feet  from  each  side  of  said 
ditch;  the  dirt  excavated  from  said  ditch  was  to  be  placed 
at  least  two  feet  from  each  bank  of  the  ditch,  and  to  have 
a  slope  of  one  foot  to  one  foot  in  depth;  that  the  bottom 
of  said  ditch  was  to  be  made  smooth  and  level,  and  to 
have  a  uniform  fall;  that  after  the  order  of  said  court 
establishing  the  work,  the  same  was  referred  for  con- 
struction to  one  Jesse  H.  Dowell  who  afterwards  resigned, 
and  one  Smith  Casterline  was  appointed  drainage  com- 
missioner in  his  place  to  superintend  the  construction 
of  said  ditch;  that  said  commissioner  Casterline  let  the 
contract  for  the  construction  of  said  work  to  one  Henry 
C.  Paul,  who  gave  bond  for  the  completion  thereof;  that 
afterwards  said  commissioner  Casterline  resigned  as  such 
commissioner  of  drainage,  and  Charles  A.  Rhine,  Esq., 
was  appointed,  by  the  court,  commissioner  of  drainage, 
to  take  charge  of  and  superintend  said  work;  that  under 
the  direction,  charge,  and  supervision  of  said  drainage 
commissioner  Rhine,  the  said  Henry  C.  Paul  dug,  con- 
structed and  built  the  ditch  in  controversy;  that  the 
ditch  was  constructed  over  and  along  an  old  ditch  known 
as  Big  Lick  Creek,  and  at  many  places  said  old  ditch  had 
washed  wider  than  the  specifications;  that  in  the  con- 
struction of  said"  ditch  the  banks  thereof  were  not  given 
a  slope  of  one  foot  to  one  foot  in  depth,  but  the  same 
were  dug  perpendicular,  and  from  station  43  to  station  363 
the  same  was  constructed  from  three  to  twelve  feet  wide 
in  the  bottom,  and  from  station  363  to  station  470  from 
six  to  eighteen  feet  wide  in  the  bottom,  and  from  station 
470  to  station  585,  from  7  to  15  feet  wide  in  the  bottom; 
that  the  trees  and  stumps  were  grubbed  out  and  brush 
and  logs  were  removed  at  least  ten  feet  from  each  bank 
of  the  ditch,  the  dirt  excavated  therefrom  was  deposited 
two  feet  from  each  bank  thereof,  but  did  not  have  a  slope 
of  one  foot  to  one  foot  in  depth;    that  in  some  places 
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aloug  said  ditch  the  banks  thereof  are  wider  in  the  cen- 
ter than  at  the  top  or  bottom  of  said  ditch,  caused  by 
washing  of  the  same;  that  the  whole  of  said  ditch  is  dug 
and  constructed  a  great  deal  larger  than  the  original 
plans  and  specifications  called  for,  but  no  extra  cost  was 
occasioned  thereby;  that  the  objectors  and  exceptors 
herein  at  all  times,  from  the  commencement  of  the  con- 
struction of  said  ditch  to  the  trial  of  this  cause,  have  con- 
tinuously objected,* both  to  the  contractor  and  commis- 
sioner of  drainage  in  charge,  to  the  manner  and  char- 
acter of  the  construction  of  said  ditch,  and  that  the  con- 
tractor and  the  commissioner  have  at  all  times  had 
knowledge  of  such  objections;  that  said  ditch  has  a  uni- 
form fall  from  upper  to  lower  end  thereof;  that  said  ex- 
ceptors are,  each  of  them  severally,  owners  of  land 
affected  by  the  said  ditch,  and  assessed  for  the  construc- 
tion thereof;  that  all  of  said  ditch,  except  4,300  feet,  is 
open»  ditch,  the  4,300  feet  being  tile  ditch  at  the  upper 
end  thereof,  which  tile  part  was  made  under  the  order 
and  direction  of  the  court,  and  without  objection  by  any 
one,  and  which  tile  part  has  been  ^uUy  completed  as  or- 
dered by  the  court;  that  such  open  ditch,  as  constructed, 
has  been  completed  by  the  contractor. 

*'Jno.  M.  Smith,  SpecialJudge.*' 

And  the  court  states,  on  the  above  facts  found,  as  its 
conclusions  of  law: 

"1st.  That  the  report  of  the  commissioner  of  drainage 
should  be  confirmed  by  the  court." 

The  assignment  of  errors  questions  the  correctness  of 
the  conclusion  of  law. 

The  only  reason  assigned  in  appellants'  brief  why  the 
conclusion  of  law  is  incorrect  is,  that  the  findings  of  fact 
show  that  the  ditch  was  dug  or  constructed  a  great  deal 
deeper  and  wider  than  the  plans  and  specifications  call 
for,  and  that  the  banks  were  dug  perpendicular  instead 
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of  having  a  slope  of  one  foot  to  one  foot  in  depth,  and 
that  the  dirt  taken  out  of  the  ditch  and  placed  on  the 
banks  was  not  given  the  same  slope,  all  of  which  was 
required  by  the  specifications. 

It  was  said  by  this  court,  in  Smith  v.  State,  ex  rel., 
117  Ind.  174,  that  * 'Those  who  pay  the  assessments  have 
the  right  to  insist  upon  the  construction  of  the  work  as  it 
has  been  established  by  the  report  of  the  commissioners, 
and  by  the  judgment  of  the  court."' 

But  the  work  here  has  been  more  than  completed.  The 
deviation  from  the  plans  and  specifications  consists 
chiefly  in  doing  more  and  a  greater  work  than  was  re- 
quired by  the  plans  and  specifications,  and  that  without 
adding  anything  to  the  cost  of  the  work  to  those  whose 
lands  are  to  be  assessed  to  pay  for  it;  that  is,  the  ditch 
has  been  made  deeper  and  wider  than  the  contractor  need 
to  have  done,  but  the  cost  is  no  greater  than  if  the  work 
had  stopped  at  the  line  of  the  plans  and  specifications. 

It  is  difficult  to  see  how  the  appellants  are  injured  by 
such  excess  of  work  for  their  benefit.  If  such  excess 
was  an  injury  to  them  in  any  way,  that  was  a  question 
of  fact  which  it  was  incumbent  on  them  ^to  make  mani- 
fest; the  burden  of  showing  that  fact  was  upon  them. 
In  such  a  case,  a  failure  to  find  either  way  is  equivalent 
to  a  finding  against  the  party  having  the  burden  of  prov- 
ing such  fact,  Henderson  v.  Dickey ,  76  Ind.  264;  Gra- 
ham V.  State,  ex  rel.,  66  Ind.  386;  Johnson  v.  Putnam j 
95  Ind.  67;  Parmater  v.  Statey  ex  rel.,  102  Ind.  90;  Glaniz 
V.  City  of  South  Bend,  106  Ind.  305;  Louisville,  etc.,  R. 
W.  Co.  V.  Hart,  119  Ind.  273. 

The  apellants  had  the  burden  of  that  issue,  because 
they  alleged  the  fact  in  their  exceptions  aflfirmatively, 
and  because  the  presumption  is  that  the  judgment  of  the 
court  below  is  right  until  the  contrary  is  made  to  appear 
affirmatively  in  the  record  by  the   party  assailing  it. 
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Myers  v.  Murphy,  60  Ind.  282;  Hunter  v.  ThomoLs,  37 
Ind.  145;  Lime  City  Building,  etc,  Aaan.  v.  Black,  136 
Ind.  544;  Ferguson  v.  Hull,  136  Ind.  339. 

Having  failed  to  show,  by  the  special  finding,  that  the 
excess  of  work  was  an  injury  to  them,  and  as  the  finding 
necessarily  shows  that  all  the  work  was  done  that  was 
required  by  the  order  of  the  court  establishing  the  ditch, 
they  fail  to  show  any  available  cause  for  complaint.  The 
failure  to  give  the  ditch  and  the  dirt  deposited  on  the 
banks  thereof  the  required  slope  may  present  a  some* 
what  different  question. 

We  are  asked  to  hold  as  matter  of  law,  and  the  pre- 
vailing opinion  accordingly  holds,  that  such  departure 
was  injurious  to  the  ditch,  or  rendered  it  less  useful  and 
valuable  for  the  purpose  designed  than  if  the  banks  and 
the  dirt  deposited  thereon  had  been  sloped,  as  required 
by  the  specifications  and  order  of  the  court.  With  great 
respect  for  the  opinion  of  my  brothers  I  can  not  agree 
with  them  in  that  conclusion.  I  concede  to  the  fullest 
extent  that  courts  ought  to,  and  do,  take  notice  of  the 
usual  course  of  nature  and  its  manifestations  that  belong 
to  the  class  of  uniform  occurrence  and  common  notoriety. 
I  concede,  too,  that  water  washing  against  a  perpendic- 
ular  bank  in  a  ditch  will  be  liable  to  wear  the  bank  so 
that  it  would  become  concave  in  shape.  To  what  ex- 
tent this  effect  may  be  produced  depends  largely  on  the 
kind  of  soil  through  which  the  ditch  is  cut.  There  is 
nothing  in  the  special  finding  showing  the  kind  of  soil, 
whether  it  was  loose,  sandy  loam,  hard  pan,  or  hard 
clay.  Without  such  information  this  court  could  not 
judicially  know  much  about  its  tendency  to  wash  and 
wear.  I  concede,  too,  that  such  washing  will  have  a 
tendency  to  cause  the  bank  to  crumble  and  fall  into  the 
ditch.     But  I  do  not  think  it  follows  that  the  courts  can 
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judicially  know  that  such  crumbling  and  falling  would 
materially  obstruct  the  ditch.  Especially  is  that  so  in 
this  case.  If  the  special  finding  of  facts  showed  that 
the  ditch  had  been  cut  so  deep  that  the  perpendicular 
banks  were  fifty  feet  high  then  I  concede  that  this  court 
might  take  judicial  notice  that  the  usual  course  of  na- 
ture in  causing  such  banks  to  crumble  and  fall  would 
very  likely  obstruct  the  ditch. 

But  no  such  state  of  facts  is  shown  in  the  special  find- 
ing. On  the  contrary,  the  special  finding  fails  to  show 
how  deep  the  ditch  was  required  to  be  dug,  or  how  deep 
it  actually  was  dug,  or  how  deep  it  actually  was  at  the 
time  of  making  the  report  in  question. 

The  ditch  was  to  have  been  constructed  from  station 
585  to  station  470,  four  feet  wide  in  the  bottom,  but  it 
was  actually  made  7  to  15  feet  wide.  Now,  suppose  as 
a  matter  of  fact,  that  where  it  is  15  feet  wide  the  banks 
are  no  more  than  four  feet  high,  that  is,  the  ditch  but  four 
feet  deep  there,  which  would  be  as  deep  as  is  ordinary  in 
such  ditches.  Can  this  court  adjudge,  as  matter  of  law, 
that  such  banks,  in  the  usual  course  of  nature,  will 
crumble  and  fall  so  far  as  to  obstruct  the  whole  15  feet 
in  width,  or  far  enough  to  make  the  channel. of  the  ditch 
narrower  than  four  feet? 

To  suppose  that  they  would  go  that  far  would  be  to 
suppose  that  nature  would  make  a  very  great  and  extraor- 
dinary  land  slide.  It  would  be  to  suppose  that  each 
four  foot  bank  would  fall  and  spread  over  the  level  sur- 
face of  the  bottom  of  the  ditch  a  distance  oi  5)4  feet 
from  such  bank.  Thus  making  each  bank  spread  IH 
feet  wider  than  it  is  high  and  the  two  four-foot  banks 
fall  and  cover  a  space  of  11  feet  in  width  on  a  level.  I 
do  not  believe  that  such  banks  would  or  could,  in  the 
course  of  nature,  fall  and  cover  that  much  leyel  surface 
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in  the  bottom,  nor  do  I  believe  that  this  court  can  take 
judicial  knowledge  that  it  would  do  so.  But,  conceding 
that  it  can,  and  yet  we  have  left  a  ditch  four  feet  wide 
in  the  bottom,  fully  up  to  the  dimensions  required  by 
the  specifications,  with  the  banks  sloped  by  the  operation 
of  the  laws  of  nature  in  substantial  compliance  with  the 
specifications  and  order  of  the  court.  It  will  not  do  to 
say  that,  in  the  absence  of  the  height  of  the  banks  and 
the  depth  of  the  ditch  in  the  special  findings,  we  can  not 
suppose  such  banks  to  have  any  particular  height  or 
the  ditch  any  particular  depth. 

We  judicially  know  that  the  ditch  has  some  depth  and 
the  banks  some  height.  That  being  so,  and  their  height 
not  being  shown  by  the  special  finding,  it  may  turn  out 
in  fact  that  they  are  of  the  very  height  I  have  supposed. 
Now,  if  that  depth  and  height  were  not  great  enough  as 
compared  with  the  known  width,  to  cause  the  banks  in 
the  course  of  nature  to  crumble  and  fall  to  such  an  ex- 
tent as  to  make  the  channel  narrower  than  the  specifica- 
tions called  for,  then  this  court  can  not  know,  either  ju- 
dicially or  otherwise,  that  the  perpendicularity  of  the 
l^anks  was  injurious  to,  or  impaired  the  usefulness  of,  the 
ditch. 

But  that  is  not  all.  The  special  finding  shows  that 
the  work  of  construction  began  as  far  back  as  June,  1885, 
four  years  prior  to  the  time  of , the  report  of  the  comple- 
tion of  the  work  now  in  question.  If  it  took  four  years 
to  complete  this  vast  work,  portions  of  it  must  have  been 
completed  years  before  the  final  report;  that  is,  portions 
of  the  ditch  must  have  been  dug  long  enough  before  the 
report  in  question  to  give  the  laws  of  nature  time  enough 
to  have  their  full  force  and  effect  in  causing  the  banks 
to  crumble  and  fall  and  obstruct  the  ditch,  if  ever  they 
would  do  so.  Yet  the  special  finding  states  that 
Vol.  138—9 
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''Said  ditch  has  a  uniform  fall  from  upper  to  lower  end 
thereof." 

This  could  not  be  true  if  the  course  of  nature  could, 
on  account  of  the  perpendicularity  of  the  banks,  cause 
them  to  fall  in  to  such  an  extent  as  to  obstruct  the  ditch. 
The  uniformity  of  the  fall  of  the  ditch  is  admitted  to  be 
true  by  the  appellant's  exceptions  to  the  conclusion  of 
law;  because  an  exception  to  the  conclusions  of  law 
admits  that  the  facts  have  been  fully  and  correctly  found* 
Hartman  v.  Aveliney  63  Ind.  344;  Robinson  v.  Snyder, 
74  Ind.  110;  Helms  v.  Wagner,  102  Ind.  385;  Wynn  v. 
Troy,  109  Ind.  250. 

As  to  the  dirt  deposited  on  the  banks,  the  special  find- 
ing shows  it  to  have  been  "deposited  two  feet  from  each 
bank,  *  *  but  did  not  have  the  slope  of  one  foot  to 
one  foot  in  depth;"  but  unlike  the  finding  as  to  the  slope 
of  the  banks,  where  it  goes  on  to  state,  after  stating  the 
lack  of  such  slope,  it  states  that  they  were  perpendicular. 
No  such  statement  is  made  as  to  the  want  of  the  proper 
slope  in  the  dirt.  The  finding  does  not  state  whether  it 
was  more  than  the  required  slope  or  less  that  was  given 
to  the  dirt  deposited  on  the  bank.  Either  would  be  con- 
sistent with  the  finding.  There  is  an  insuperable  barrier 
to  construing  it  to  mean  less  than  the  required  slope; 
that  is  steeper  than  one  foot  slope  to  one  foot  in  depth. 
There  were  only  two  charges  made  in  the  exceptions  to 
the  report  as  to  the  deposit  of  the  dirt.  One  was  that 
it  was  ''deposited  immediately  on  the  brink  of  the 
ditch,"  and  the  other  was  that  the  "other  parts  thereof 
scattered  promiscuously  over  the  adjacent  country  in 
piles  and  dumps  of  irregular  shapes  and  sizes,  and  with- 
out regularity  or  uniformity,  *  ♦  *  a^j  none  of  it 
has  the  same  slope  as  the  sides  of  the  ditch,  either  as 
made  or  required  to  be  made  by  the  order  *  *  *  and 
specifications  adopted  by  the  court." 
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The  plain  meaning  of  this  exception,  it  seems  to  me, 
is  that  a  part  of  the  dirt  was  placed  immediately  on  the 
brink  of  the  ditch,  and  the  balance  was  scattered  over 
the  adjacent  country  without  the  slope  required.  That 
part  charging  it  to  have  been  placed  on  the  brink  of  the 
ditch  is  found  untrue  by  the  court.  The  other  part  must 
be  held  to  mean  was  deposited  so  far  away  from  the  ditch 
that  it  can  make  no  difference  how  it  is  sloped.  Be  that 
as  it  may,  it  appears  clearly  enough  that  it  was  not  left 
more  perpendicular  than  one  foot  slope  to  one  foot  in  depth, 
otherwise  it  would  have  been  so  charged  and  so  found; 
on  the  contrary,  it  appears  clearly  enough  that  the  slope 
was  more  than  one  foot  to  one  foot  in  depth.  The  find- 
ing, if  ambiguous,  must  be  construed,  if  consistent  with 
its  language,  to  be  within  the  issue,  because  if  it  be  con- 
strued to  mean  less  than  one  foot  slope  to  one  foot  in 
depth,  it  would  have  to  be  disregarded  as  being  outside 
of  the  issues.  Pittsburgh,  etc.,  R.  W,  Co.  v.  Adams,  105 
Ind.  151;  Boardman  v.  Griifin,  52  Ind,  101;  Thomas  v. 
DahySe  Ind.  435;  Brown  v.  Will,  103  Ind.  71. 

If  the  departure  in  sloping  the  dirt  consisted  in  mak- 
ing a  greater  slope  than  that  required  then  such  depart- 
ure was  not  injurious,  was  immaterial,  and  furnished  no 
more  ground  for  comj)laint  by  appellants  than  the  dig- 
ging the  ditch  too  wide  or  too  deep. 

It  is  said  that  there  is  no  finding  that  the  ditch,  as 
constructed,  though  larger  than  the  specifications  call 
for,  is  as  beneficial  or  useful  as  it  would  have  been  had 
it  conformed  to  the  specifications  and  order  of  the 
court  establishing  it.  This,  I  think,  is  a  mistake.  While 
there  is  no  finding  to  that  effect,  yet  this  court  is  as  much 
bound  to  take  judicial  notice  of  the  laws  of  nature  as  to 
the  effect  thereby  produced  in  the  enlargement  of  the 
ditch  as  in  the  case  of  perpendicular  banks.  Therefore 
we    must   judicially  know    that    more    water   will   flow 
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through  a  large  ditch  than  through  a  smaller  one,  and 
that  the  larger  ditch  will  carry  off  the  water  in  ordinary 
times  just  as  well  as  the  smaller  ditch.  We  must  also 
judicially  know  that  this  county  is  subject  to  great  fresh- 
ets and  heavy  rains  at  times,  and  that  at  such  times  the 
larger  ditch  would  carry  off  the  water  more  effectually, 
and  be  less  liable  to  injure  the  banks,  and  therefore  we 
know  judicially  that  the  larger  ditch  is  not  only  as  val- 
uable and  useful  as  the  smaller  one  but  is  more  so. 

With  all  due  deference  and  respect  for  the  opinion  of 
my  brothers,  I  am  wholly  unable  to  concur  in  the  hold- 
ing that  there  was  no  such  issue.  Appellants,  in  their 
9th  exception  to  the  report  in  question,  after  stating  the 
departures  from  the  specifications,  charged  the  effect 
thereof  as  "greatly  obstructing  the  free  flow  of  the  water 
through  the  said  ditch,  so  that  the  said  ditch  is  worth- 
less, is  not  a  permanent  structure,  is  not  calculated  to 
perform  the  offices  of  a  ditch  in  a  proper  and  reliable 
way;*'  and  in  the  fourteenth  exception  that  it  was  * 'un- 
fit for  the  purposes  for  which  it  was  made." 

It  can  hardly  lie  in  the  mouth  of  the  appellants  to 
say  now  that  no  such  issue  was  involved;  indeed,  they 
have  not  so  contended  in  this  court.  If  no  issue  could 
properly  be  made  except  the  one  simple  question,  viz: 
Whether  the  ditch  had  been  completed  in  strict  con- 
formity to  the  plans  and  specifications,  then  such  a  trial, 
it  is  easy  to  see,  would  soon  degenerate  into  a  controversy 
over  mere  bald  abstractions  and  technical  niceties  as  to 
whether  the  ditch  had  been  dug  an  inch  or  -two  too  deep 
or  an  inch  or  two  too  wide;  it  would  soon  become  a  con- 
troversy over  mere  shadows  to  the  neglect  of  substance. 
Nor  can  I  agree  with  the  prevailing  opinion  that  the  con- 
firmation of  the  report  would  be  an  adjudication  that 
would  preclude  those  assessed  to  pay  the  expense  from 
raising  the  question  of  damage  resulting   from   over- 
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stepping  the  boundaries  prescribed  by  the  plans  and 
specifications  by  the  commissioner  and  contractor  in  the 
construction  of  the  ditch. 

But  if  I  am  wrong  in  this,  and  the  question  presented 
by  the  commissioner's  report  and  exceptions  thereto  is 
whether  the  work  had  been  completed  according  to  the 
plans  and  specifications  simply  and  purely,  what  then?- 
As  already  observed,  the  work  has  been  more  than  done. 
There  can  be  no  further  completion  thereof.  It  was  said 
by  this  court,  in  a  ditch  case,  in  Smith  v.  StatCy  ex  reL, 
supra,  at  pa^e  172,  that:  *'In  practice  the  cause  re- 
mains on  the  court's  docket  until  the  final  report  of 
the  commissioner  is  made  and  approved."  Now,  if  the 
report  in  the  case  at  bar  can  not  be  approved  until  the 
specifications  have  been  strictly  complied  with,  then  it 
never  can  be  approved  because  the  ditch  has  been  dug 
too  large,  and  it  is  physically  impossible  to  make  it 
smaller.  But  suppose  this  court  should  solemnly  adjudge 
that  the  report  can  not  be  confirmed  until  the  banks  are 
sloped  in  accordance  with  the  specifications,  and  remand 
the  cause;  and  suppose  the  attempt  is  made  to  so  slope 
them,  and  the  owners* of  the  land  concerned  should  resist 
such  attempt  on  the  ground  that  the  boundary  of  the 
ditch  was  already  surpassed;  such  resistance  must  prove 
successful.  We  then  would  have  an  adjudication  that 
could  not  be  gotten  rid  of,  and  would  bind  all  the  parties 
to  the  effect  that  the  commissioner's  report  could  never 
be  received,  and  he  could  never  be  discharged  by  the 
circuit  court. 

If  the  defect  in  the  ditch  pointed  out  in  the  exceptions 
was  such  that  it  could  be  remedied,  if  the  work  had 
fallen  short  of  the  requirements  of  the  plans  and  speci- 
fications, and  had  not  surpassed  them,  then,  undoubt- 
edly, the  land  owners  might  successfully  object  to  the 
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approval  of  the  report,  as  well  as  to  avail  themselves  of 
other  remedies. 

However,  many  of  these  questions  are  unimportant 
here,  because  whether  they  are  decided  the  one  way  or 
the  other  ought  not  to  prevent  an  affirmance  of  the  judg- 
ment confirming  the  commissioner's  report,  on  account  of 
the  conduct  of  the  appellants.    Because  here  was  a  great 
public  work  being  constructed  under  judicial  sanction 
for  their  benefit,  twelve  or  thirteen  miles  of  ditch  going  on 
for  four  years,  at  a  cost  of  over  $15,000,  and  the  only 
departure  from  the  plans  and  specifications  being  that 
too  much  work  is  being  done  so  far  as  benefits  in  the 
way  of  drainage  are  concerned,  but  because  of  work  far 
in  excess  of  that  required  by  the  specifications  and  order 
of  the  court,  there  is  a  departure  from  the  specifications 
and  order  by  the  contractor  and  the  drainage  commissioner 
to  the  extent  of  constructing  a  ditch  with  perpendicular 
banks  instead  of  being  sloped,  and  dirt  excavated  from 
the  ditch  and  placed  on  the  banks  is  not  sloped;  the  ap- 
pellants have  suffered  this  to  go  on  without  taking  any 
other  action  than  simply  to  object  until  the  work   is 
finished,  and  they  now  come  in  and  object  to  an  ap- 
proval of  the  report  of  the  commissioner  that  the  ditch 
is  completed.     They  do  not  point  out  any  particular  in 
which  the  work  could  be  made  any  more  complete  under 
the  order  and  specifications  establLing  the  ditch.     In- 
deed,  they  show  it  to  be  physically  impossible  now  to 
complete  the  ditch  in  exact  accord  with  the  specifica- 
tions and  order  establishing  it,  and  thereby  it  would 
seem  they  hope  to  escape  in  toto  from  paying  anything 
for  the  benefits  they  have  received.     They  never  applied 
to  the  court  so  far  as  appears  by  the  record,  and  asked 
it  to  order  its  officer  to  keep  within  the  bounds  of  the 
order  and  specifications  in  the  construction  of  the  ditch, 
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which  they  might  have  done  successfully,  and  saved  the 
rights  of  everybody  as  well  as  themselves. 

On  the  contrary,  with  full  knowledge  of  all  that  was 
going  on,  they  suffered  the  contractor  to  go  on  and  ex- 
pend large  sums  of  money  for  their  benefit j  and  have  laid 
still  until  all  the  rights  of  the  contractor  must  be  lost  to 
him  if  they  are  now  allowed  to  avail  themselves  of  an 
objection  which,  if  seasonably  made,  might  have  been 
effective  without  inflicting  loss  on  anybody  for  their 
benefit. 

In  a  suit  brought  by  the  State  on  the  relation  of  this 
same  commissioner  of  drainage,  in  the  case  of  Racer  v. 
State,  for  Use,  in  which  it  was  sought  to  collect  assess- 
ments on  the  same  ditch,  and  appealed  to  this  court  and  de- 
cided in  131  Ind.  393,  at  page  407,  it  was  said  by  Elliott, 
J.,  speaking  for  the  court,  that  ''We  regard  the  answer 
as  bad,  although  it  be  construed  as  sufficiently  showing 
that  the  work  was  not  done,  or  being  done,  as  the  con- 
tract required.  In  affirming  this  we  do  not  mean  to 
adjudge  that  the  commissioner,  has  authority  to  permit 
a  material  or  injurious  departure  from  the  contract.  We 
affirm,  on  the  contrary,  that  he  has  no  such  authority. 
He  may,  perhaps,  in  the  exercise  of  a  sound  and  reason- 
able discretion,  permit  departures  of  an  immaterial  na- 
ture, or  which  can  not  result  in  the  injury  of  the  land 
owners  assessed,  but  he  can  not  authorize  a  change  in 
the  mode  of  doing  the  work  to  the  substantial  injury  of 
those  upon  whom  the  burden  of  paying  for  it  is  cast  by 
law.  But  it  by  no  means  follows  that  because  the  duty 
of  the  commissioner  is  to  compel  the  performance  of  the 
work  in  substantial  compliance  with  the  contract,  his 
failure  to  do  so  will  constitute  a  defense  to  a  suit  to  en- 
force an  assessment.  The  land  owner  is  not  without 
remedy,  but  his  remedy  is  not  by  way  of  defense  to  the 
assessment.     His  remedy  is  to  make  application  to  the 
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couTt  having  control  of  the  work,  and  whose  agent  the 
commissioner  is,  to  compel  a  performance  of  duty  by  the 
contractor  and  the  commissioner.  This  was  expressly 
decided  in  the  case  of  Indianapolis,  etc.,  Gravel  Road 
Co,  V.  State,  ex  reL,  supra.  In  that  case  it  was  said: 
*The  remedy  is,  therefore,  to  apply  to  the  court,  and, 
through  its  order  and  intervention,  secure  the  due  exe- 
cution of  the  work.'  The  answer  in  the  case  from  which 
we  have  quoted  is  very  much  stronger  than  the  answer 
in  the  case  before  us,  for  in  that  case  the  answer  averred 
that  it  was  impossible  to  construct  the  proposed  ditch, 
and  stated  facts  tending  to  support  that  averment;  and 
it  also  averred  that  the  ditch  had  been  abandoned.  It  is 
clear,  therefore,  that  we  must  either  directly  overrule 
that  case  or  adjudge  the  answer  before  us  to  be  insuf- 
ficient." 

The  answer  referred  to  set  up  the  identical  facts  found 
here  in  the  special  finding.  The  answer  was  held  bad. 
The  very  same  effect  would  be  given  to  those  facts  by 
holding  the  conclusion  of  law  correct  in  this  case  that 
was  given  to  them  in  that  case,  by  holding  the  answer 
setting  them  up  insufficient. 

I  am  unable  to  perceive  any  reason  why  the  case  I 
have  quoted  from  and  the  case  it  quotes  from,  are  not 
authority  directly  in  point  in  this  case.  I  concede  that 
exceptions  to  a  final  report  of  a  drainage  commissioner 
are  ordinarily  quite  a  different  thing  from  objections  to 
the  collection  of  assessments  to  defray  the  expense  of  the 
construction  of  the  ditch.  But  that  difference  only  ex- 
ists in  its  full  force  where  a  part  of  the  work  remains 
unperformed.  In  that  case  there  would  be  no  ground 
for  resisting  the  payment  of  assessments,  because  the 
statute  authorizes  their  collection  in  advance  of  the  com- 
pletion of  the  work.  But  where,  as  shown  in  those  cases, 
the  defense  relied  on  is  that  the  boundaries  of  the  speci- 
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ficatious  have  been  exceeded  in  the  construction  of  a 
greater y  larger,  and  more  valuable  work  than  called  for 
by  the  specifications,  so  that  strict  and  literal  compliance 
with  such  specifications  is  impossible  thereafter,  there 
can  be  no  difference  in  the  effect  of  such  facts,  whether 
they  are  urged  as  a  defense  to  assessments  or  as  objec- 
tions to  the  confirmation  of  the  report.  When  urged  as 
a  defense  to  the  collection  of  assessments,  it  can  not  be 
said  that  such  defense  fails  because  the  work  may  there- 
after go  on  to  completion  as  in  case  where  the  ditch  is 
only  half  dug  out;  but  the  defense  fails  for  the  same 
reason  that  objections  to  the  confirmation  of  the  commis- 
sioner's final  report  ought  to  fail,  namely,  that  the  facts 
show,  in  the  one  case,  that  the  land  owner  is  resisting 
something  that  does  not  harm  him,  and,  in  the  other, 
that  he  is  filing  exceptions  to  a  judicial  act  that  in  no 
way  harms  him.  That  being  the  ground  on  which  those 
cases  rest,  they  apply  with  equal  force  to  exceptions  to 
the  final  report  of  the  commissioner  where,  as  in  this 
case  and  the  ona  quoted  from,  the  exceptions  proceed 
upon  the  theory  that  the  work  is  not  expected  to  be  fur- 
ther prosecuted. 

The  only  effect  of  sustaining  these  exceptions  is  not  to 
secure  the  completion  of  unfinished  work,  or  work  left 
undone,  but,  if  it  has  any  effect,  it  is  to  prevent  the  col- 
lection of  assessments.  I  do  not  see  how  it  can  be  suc- 
cessfully maintained  that  the  sustaining  of  these  excep- 
tions is  to  have  no  effect  whatever.  Nor  can  I  agree 
with  the  prevailing  opinion  that  the  reception  and  con- 
firmation of.  the  report  will  constitute  an  adjudication 
that  will  preclude  an  abatement  of  the  amount  to  be  paid 
to  the  contractor.  He  is  not  a  party  to  this  proceeding, 
and  hence,  in  a  suit  against  the  commissioner  for  his 
pay,  this  adjudication  would  not  bind  him,  and  if  it  did 
not  bind  him,  it  could  not  bind  the  commissioner  or  any- 
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body  else.     Maple  v.  Beach,  43  Ind.  51;   Glenn  v.  State, 
ex  reL,  46  Ind.  368;  Bartlett  v.  Kochel,  88  Ind.  425. 

I  heartily  agree  with  the  majority  that  courts  are  not 
organized  to  relieve  parties  from  the  consequences  of  a 
violation  of  their  contracts.  Nor  do  I  believe,  on  the 
other  hand,  that  courts  are  authorized  or  organized  to 
enable  a  party  to  take  from  another  under  the  forms  of 
a  contract  the  benefits  of  his  labor  without  any  compen-  • 
sation  whatever.  The  contractor  must  recover  on  the 
contract,  if  at  all.  If  he  can  not  recover  on  that  for  his 
labor  and  expenditure  for  the  benefit  of  the  land  owners, 
he  can  not  recover  at  all.  When  the  parties  stand  on 
equal  footing  each  may  insist  on  a  literal  compliance 
with  the  terms  of  the  contract.  But  that  principle  is 
not  of  universal  application.  Where  a  party  has  re- 
ceived benefits  from  an  imperfect  compliance  with  the 
terms  of  a  contract,  his  conduct  may  be  such  that 
every  principle  of  morality  and  justice  alike  forbids  re- 
lieving him  from  such  contract. 

Where,  a  ditch  was  constructed  under  a  contract 
claimed  to  be  void,  without  deciding  whether  the  contract 
was  void  or  not,  this  court  said:  ''Appellant  had  full 
knowledge  that  the  ditch  was  being  constructed  by  Boze- 
man  under  the  contract,  and  that  he  was  expending  his 
money  in  constructing  it,  and  took  no  legal  steps  to  stop 
the  work  or  question  the  proceedings  of  the  county  board 
until  this  suit  was  commenced,  several  months  after  the 
work  was  accepted  by  the  board  as  completed,  and  after 
the  certificate  by  the  auditor  *  *  *  had  been  delivered 
to  Bozeman,  and  the  amount  due  him  from  the  several 
land  owners  had  been  placed  upon  the  tax  duplicate  for 
collection.  Having  thus  stood  by,  and  in  silence  as  to 
the  contract,  appellant  can  not  now,  in  this  collateral 
attack,  overthrow  the  contract  and  thus  escape  pay- 
ment."    Montgomery  v.  Waserriy  116  Ind.  313  (347). 
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''Where,  in  giving  notice  in  a  drainage  proceeding, 
there  is  an  attempt  to  comply  with  the  statute,  and  some 
notice  is  given,  though  insufficient,  parties  who  have 
actual  knowledge  of  the  petition  and  proceedings  under 
it,  and  that  money  has  been  expended  on  the  faith  that 
the  proceedings  are  valid,  and  make  no  objection,  will 
be  presumed  to  have  acquiesced  in  their  validity,  and 
can  not  afterwards  move  to  dismiss  for  want  of  notice." 
Peters  v.  Gri^ee,  108  Ind.  121. 

In  Taher  v.  Ferguson,  109  Ind.  227,  at  page  231,  this 
court  said:  ''That  an  estoppel  may  be  made  available  in 
a  proceeding  to  recover  a  street  assessment  is  well  estab- 
lished by  the  authorities.  The  rule  is  thus  stated  in  a 
late  work:  'Thus,  a  property-holder  can  not  quietly 
permit  money  to  be  expended  in  work  which  benefits  his 
land,  under  a  contract  with  the  city,  and  then  deny  the 
power  of  the  city  to  make  the  contract. '  This  principle 
has  been  fully  recognized  and  strongly  asserted  by  this 
court.'' 

In  Hellenkamp  v.  City  of  Lafayette,  30  Ind.  192,  at  page 
194,  it  was  said:  "A  property  holder  can  not  quietly 
permit  money  to  be  expended  in  work  which  benefits  his 
land,  under  a  contract  with  the  city,  and  then  deny  the 
power  of  the  city  to  make  the  contract.'' 

In  Muncey  v.  Joest,  Treas,,  74  Ind.  409,  at  page  413, 
another  ditch  case,  it  was  said:  "The  second  cause  upon 
which  appellant  bases  his  right  to  an  injunction  would 
be  a  sufficient  one  if  urged  by  a  person  who  had  not 
estopped  himself  by  his  silence.  If  the  appellant  had 
made  the  proper  resistance  to  the  prosecution  of  the  work, 
and  made  it  without  delay)  he  would  have  been  entitled  to 
relief.  *  *  As  the  appellant  made  no  objection  until 
after  the  work  had  been  fully  completed,  he  is  not  now  in 
a  situation  to  complain  of  the  insufficiency  of  the  notice 
of  the  letting  of  the  contract.     Having  received  the  full 
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benefit  of  the  work  done  by  the  contractor,  he  can  not 
now  escape  payment  upon  the  ground  that  proper  notice 
of  the  letting  of  the  contract  was  not  given.  *  *  * 
The  tule  is  more  especially  applicable  to  cases  where  a 
party,  being  cognizant  of 'his  rights,  does  not  take  those 
steps  to  assert  them,  which  are  open  to  him,  but  lies  by 
and  suffers  other  parties  to  incur  expenses  and  enter  into 
engagements  and  contracts  of  a  burdensome  character. 
This  doctrine  has  often  been  adopted  and  enforced  by 
this  court." 

To  the  same  effect  is  City  of  Evanaville  v.  Pflsterer,  34 
Ind.  36,  and  many  other  cases  in  this  court.  I  see  no 
reason  why  these  principles  are  not  applicable  to  excep- 
tions and  objections  to  the  confirmation  of  the  final  re- 
port of  the  drainage  commissioner,  where  such  objections 
do  not  proceed  on  the  theory  of  securing  a  further  prose- 
cution of  the  work,  but  proceed  upon  the  theory,  as  here, 
that  the  work  is  not  to  be  received  at  all  by  the  court. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
ought  to  be  affirmed. 

Howard,  C.  J.,  concurs  in  the  dissenting  opinion. 

Filed  Feb.  13, 1894. 
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Newpoint  Lodge,  No.  255,  Free  and  Accepted  Masons    l*^~ 

V.  School  Town  of  Newpoint.  liLJ? 

138    141^ 

Deed. — Conveyance  to  School  Township  for  School  Purposes. — Implied  \ft  ^ 
Condition, — Beversion, —  Title, — Where  land  is  conveyed  by  war- 
ranty  deed  to  a  school  township,  "for  the  use  of  the  common 
schools,"  without  any  expressed  condition,  there  is  no  implied  con* 
dition  by  which  the  property  would  revert  to  the  grantor,  upon  a 
mere  nonuser  of  the  same  for  school  purposes,  the  title  being  as 
good  as  could  be  made,  to  a  school  township. 

Same. — School  Property, —  Township  Trustee.— Negligence. — Forfeiture. 
— Any  negligence  or  inattention  to  duty  on  the  part  of  the  school 
trustee  could  not  work  a  forfeiture  of  the  property,  of  which  he  had 
but  temporary  charge. 

Same. — School  Property. — Belocation  of  School-House. — Abandonment, 
— ^The  locating  of  the  school-house  on  different  ground,  and  the  us- 
ing of  the  old  school-house  and  grounds  for  public  meetings,  the 
bouse  being  supplied  for  such  purpose  with  temporary  seats  by  the 
trustee,  do  not  amount  to  an  abandonment  of  the  premises. 

Same. — Construction  by  Parties. —  When  tcill  not  Prevail. —  Common 
Schools. — A  construction  placed  on  a  deed  by  the  parties,  where  it 
is  a  conveyance  to  a  school  township,  for  the  use  of  the  common 
Bchpols,  will  not  prevail  over  the  plain  terms  of  the  deed  which  is 
in  strict  compliance  with  the  statute. 

Pabties. —  School  Township.  —  School  Town. —  School  Property. —  A 
school  town  is  a  proper  party  in  an  action  affecting  property  which 
it  acquired  by  accession,  from  the  school  township,  by  reason  of  its 
incorporation .  (141) 
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Newpoint  Lodge,  Free  and  Accepted  Masons,  v.  To^n  of  Newpoint. 

From  the  Decatur  Circuit  Court. 

C.  Ewing  and  /.  K,  Ewing,  for  appellant. 
S,  A,  Bonner,  M.  D,  Tackett  and  B.  F.  Bennett y  for  ap. 
pellee. 

Howard,  J. — ^This  was  an  action  by  the  appellee 
school  town  to  recover  j\pssession  of  real  estate. 

The  cause  was  submitted  to  the  court  for  trial,  and 
there  was  a  finding  and  judgment  for  the  appellee. 

A  reversal  is  asked  upon  the  evidence. 

From  the  evidence,  which  is  not  disputed,  it  appears 
that  on  the  23d  day  of  February,  1861,  Joel  Colson  was 
the  owner  of  the  land  in  controversy,  and  oil  that  day 
he  and  his  wife  conveyed  the  same  by  a  deed  as  follows: 

''This  indenture  witnesseth,  that  we,  Joel  Colson  and 
Elizabeth  Colson,  his  wife,  of  Decatur  county,  in  the 
State  of  Indiana,  convey  and  warrant  to  Salt  Creek  town- 
ship, of  Decatur  county,  for  the  use  of  the  common 
schools  in  Decatur  county,  in  the  State  of  Indiana,  for 
the  sum  of  one  dollar,  the  following  real  estate  in  De- 
catur county,  in  the  State  of  Indiana  (describing  the 
land);  subject  to  the  right  of  the  Newpoint  Lodge,  No. 
255,  of  the  Masonic  fraternity,  to  erect  a  lodge  upon  any 
building  built  thereon,  and  the  right  of  way  through  the 
first  story  to  said  lodge.'* 

This  deed  was  duly  acknowledged  and  recorded;  and 
the  school  township  of  Salt  Creek  entered  into  posses- 
sion of  the  land  and  erected  a  brick  building  for  school 
purposes,  on  the  top  story  of  which  the  appellant  erected 
a  room  for  lodge  purposes,  having  a  right  of  ingress  and 
egress,  as  provided  in  the  deed.  The  parties  so  con- 
tinued to  use  the  premises  until  the  fall  of  1880. 

In  the  winter  of  1879-80  the  school  trustee  of  the 
township  called  a  meeting  of  the  patrons  of  the  school 
district,  about  all  of  whom  attended,  at  which  meeting 
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it  was  determined  that  the  building  was  unsafe  and  no 
longer  suitable  for  a  school,  and  that  a  new  school  build- 
ing should  be  erected.  The  new  building  was  erected  at 
another  location,  and  the  school  furniture  and  appliances 
were  removed  to  the  new  building.  The  old  schoolroom 
was  fitted  with  temporary  seats  by  the  school  trustee  and 
used  for  a  little  over  a  year  longer  for  general  meetings, 
until  the  windows  and  doors  became  broken,  after  which 
it  ceased  to  be  used  for  any  purpose. 

Joel  Colson  died  intestate  in  1881,  and,  in  a  partition 
of  his  real  estate,  the  land  in  dispute  was  set  off  to  his 
son,  Abner  Colson.  The  township  was  not  a  party  to 
the  partition  suit.  In  the  summer  of  1882  Abner  Col- 
son took  peaceable  possession  of  the  property^  and  held 
it  until  February  16,  1888,  when  he  conveyed  it  to  ap- 
pellant, who  has  held  it  ever  since.  Since  the  summer 
of  1882,  the  possession  of  Abner  Colson  and  his  grantee 
has  been  exclusive  and  undisturbed. 

One  witness  testified  that,  in  1882,  he  made  applica- 
tion to  Charles  Marlin,  then  township  trustee,  to  pur- 
chase the  lot,  and  that  Marlin  then  told  him  that  he  did 
not  know  whether  he  had  a  right  to  sell  it.  Another 
witness  testified  that,  in  1881,  he  applied  to  Marlin  to 
rent  the  property,  and  that  Marlin  told  him  to  go  to  Ab- 
ner Colson,  as  he  had  the  right  to  rent  it.  Marlin  him- 
self testified  that  he  never  had  either  of  such  conversa- 
tions. 

It  is  agreed  that  the  several  township  trustees,  from 
the  time  that  Abner  Colson  took  possession  of  said  prop- 
erty, lived  in  the  town  of  Newpoint  and  had  knowledge 
that  he  and  his  grantee  were  in  such  possession,  and 
never  made  any  claim  to  the  property  or  objection  to 
such  possession. 

Since  March,  1890,  said  Charles  Marlin  has  been  one 
of  the 'school  trustees  of  the  town  of  Newpoint,  within 
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whose  corporate  limits  the  property  in  question  is  situ- 
ated. In  1888,  just  prior  to  the  execution  of  the  deed 
from  Abner  Colson  to  appellant,  Charles  Marlin  was  also 
one  of  the  trustees  of  the  appellant  lodge,  and,  with  the 
other  trustees  of  said  lodge,  went  to  the  city  of  Greens- 
burg  to  examine  into  the  title  of  Abner  Colson  to  the 
lot,  and,  after  looking  at  the  deeds  in  the  recorder's  of- 
fice, reported  to  the  appellant  that  he  thought  the  title 
was  all  right;  and  thereupon,  at  the  request,  or  under 
the  direction,  of  the  appellant,  he  paid  to  Colson  the 
sum  of  two  hundred  dollars  for  a  deed  to  the  property. 

The  said  Marlin  and  another  school  trustee,  acting  for 
said  town,  in  October,  1890,  caused  the  complaint  here- 
in to  be  filed  against  appellant.  It  is  admitted  that  said 
Marlin  is  not  a  Jawyer,  and  never  claimed  to  be.  This 
is  substantially  all  the  evidence  in  the  case. 

The  suit  was  properly  brought  in  the  name  of  the 
school  town  of  Newpoint,  notwithstanding  the  fact  that 
the  land  was  originally  deeded  to  Salt  Creek  township. 

As  said  in  School  Tp.  of  Allen  v.  School  Toiunof  Macy, 
109  Ind.  559,  when  a  town  is  incorporated  and  organ- 
ized as  a  school  corporation,  it  succeeds  the  school  town- 
ship in  which  it  is  situated  in  all  educational  matters 
connected  with  the  public  schools  within  its  limits,  and 
the  title  to  school  buildings  previously  erected  therein  by 
the  township  vests  in  the  town. 

The  appellant  first  contends  that  since  the  deed  from 
Joel  Colson  conveyed  the  property  to  the  township  for 
**school  purposes,*'  therefore  when  it  ceased  to  be  used 
for  such  purposes  it  reverted  to  the  grantor  or  his  heirs. 
The  conveyance  was  by  warranty  deed,  and  the  words  in 
the  deed  show  the  conveyance  to  be  ''for  the  use  of  the 
common  schools/'  These  are  the  words  of  the  statute 
providing  for  the  title  to  school  property,  section  5996, 
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R.  S.  1894  (section  4508,  R.  S.  1881),  which  requires 
that  *'The  title  to  all  lands  acquired  for  school  purposes 
shall  be  conveyed  to  the  township,  incorporated  town  or 
city  for  which  it  is  acquired,  in  the  corporate  name  of 
such  township,  town,  or  city,  which  is  used  for  school 
purposes,  for  the  use  of  common  schools  therein." 

Yet  appellant  says  that  "When  this  property  was 
abandoned  by  the  township  for  school  purposes,  this  was 
a  breach  of  the  implied  condition  in  the  deed,  and  the 
property  reverted  to  the  grantor." 

We  do  not  think  there  was  any  condition,  express  or 
implied,  in  the  deed.  The  deed  was  in  the  words  re- 
quired by  the  statute,  *  'for  the  use  of  the  common  schools; " 
and  it  conveyed  as  good  a  title  as  could  be  made  to  the 
school  township.  The  use  to  which  the  township  might 
put  the  land  might  be,  as  it  was  in  this  case,  to  erect  and 
miaintain  a  school  thereon;  or  it  might  be  to  dispose  of 
the  land  and  select  a  more  eligible  site  with  the  proceeds; 
or,  in  fine,  any  other  use  the  corporation  might  deem 
best  for  the  benefit  of  the  schools.  We  do  not  say  that 
there  might  not  be  a  condition  of  forfeiture  in  the  deed, 
for  nonuser,  though  we  do  not  well  see  how  that  could 
be,  following  the  spirit  of  the  section  of  the  statute  above 
quoted. 

Section  6000,  R.  S.  1894  (section  4511,  R.  S.  1881), 
however,  seems  to  recognize  the  possibility  of  conditions 
in  title  to  school  property.  Be  that  as  it  may,  there  is 
no  such  condition  in  the  deed  before  us.  The  question 
has  been  fully  considered  by  this  court  in  the  recent 
cases  of  Sumner  v.  Darnell,  128  Ind.  38,  and  Higbee  v. 
Rodeman,  129  Ind.  244,  where  it  is  held  that  language 
such  as  that  contained  in  the  deed  in  the  case  at  bar  does 
not  tend  to  create  a  condition  subsequent,  and  that  the 
title  conveyed  is  absolute.  The  former  of  these  cases 
Vol.  138—10 
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refers   fully  to   the   authorities,  and  is  decisive  of   th 
question. 

Appellant's  chief  contention,  however,  is,  that  the 
parties  have,  by  their  acts,  placed  a  construction  upon 
the  deed  of  Joel  Colson,  according  to  which  construction 
the  property  rightfully  reverted  to  his  heirs,  and  was 
awarded  in  partition  to  his  son,  Abner  Colson. 

As  sustaining  this  contention,  the  rule  is  quoted  from 
Lyles  V.  Leacher,  108  Ind.  382,  that,  ''where  the  acts  of 
the  parties  have  placed  a  construction  upon  a  contract, 
the  courts  will  give  effect  to  the  contract  as  the  parties 
have  construed  it." 

This  contention,  and  the  rule  invoked  in  its  support, 
proceed  upon  the  assumption  that  there  is  some  uncer- 
tainty in  the  deed,  and  that  the  parties,  by  their  actions, 
have  explained  that  uncertainty.  If  the  deed  were,  in 
fact,  uncertain  in  its  meaning,  there  might  be  some 
plausibility  in  this  reasoning,  and  the  rule  suggested 
might  be  applicable.  We  have  seen,  however,  that  the 
deed  is  in  plain  terms  and  follows  strictly  the  statutory 
requirements.  If  we  should  admit  that  deed  to  be  un- 
certain in  its  meaning,  then,  in  any  case  where  a  school 
corporation  held  a  deed  to  a  school  lot  "for  the  use  of 
the  common  schools,"  and  should  desire  to  change  the 
location  of  the  school  to  a  more  suitable  place,  doubt 
would  arise  at  once  as  to  whether  the  corporation  would 
have  good  title  to  the  old  lot  after  removing  to  the  new 
one.  And  in  case  the  old  lot  should  not  be  sold  for  some 
time,  through  inability  to  find  a  purchaser,  or  through 
carelessness  or  ignorance  of  his  duty  on  the  part  of  the 
trustee,  the  claim  might  be  set  up  that  the  school  cor- 
poration had  abandoned  title  to  the  lot.  We  do  not 
think  that  even  private  property  can  be  lost  in  that  way. 

It  may  be  admitted  that  if  property  is  abandoned    by 
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the  owner,  and  some  one,  under  color  of  title,  takes  pos- 
session and  holds  it  adversely  for  twenty  years  or  over, 
his  possession  will  ripen  into  title.  But  that  is  not 
this  case.  Abner  Colson  had  no  color  of  title,  and  did 
not,  with  his  grantee,  hold  the  land  adversely  for  twenty 
years. 

Neither  do  we  think  that  any  abandonment  is  shown 
in  this  case.  The  trustee,  after  the  building  of  a  new 
schoolhouse  in  another  place,  fitted  up  the  old  school- 
room with  temporary  seats,  for  such  meetings  as  are  of- 
ten held  in  schoolrooms,  by  which  the  people  of  the 
school  district  and  the  general  public  are  accommodated. 
The  trustee  then  seems  to  have  neglected  his  duty,  as 
other  officials  sometimes  do  in  the  care  of  public  prop- 
erty in  their  charge.  The  school  corporation  was  not 
made  a  party  to  the  partition  suit;  so  that  proceeding 
does  not  affect  the  question. 

But,  even  if  all  that  is  urged  in  the  able  and  earnest 
brief  of  counsel  for  appellant  were  true  as  to  private 
parties,  and  to  the  construction  of  deeds  conveying  prop- 
erty between  them,  still  we  do  not  think  it  would  be  ap- 
plicable to  this  case.  The  property  did  not  belong  to 
Charles  Marlin,  or  to  any  other  of  the  school  trustees 
named;  but  belonged  to  the  public  schools,  and  was  held 
in  trust  for  them.  Any  negligence  or  inattention  to  duty 
on  the  part  of  the  trustee  could  not  work  a  forfeiture  of 
the  public  property,  of  which  he  had  but  temporary 
charge. 

It  may  seem  a  hardship  to  appellant  to  lose  its  invest- 
ment in  this  property;  but,  because  it  trusted  to  the  rep- 
resentations of  its.  trustee,  it  does  not  follow  that  the 
rights  of  the  public  schools  of  the  State  should  suffer. 

There  is  no  dispute  as  to  the  right  of  appellant  to  con- 
tinue its  occupancy  of  the  upper  room  of  the  old  build- 
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ing,  according  to  the  terms  of  the  original  deed  of  Joel 
Colson. 

The  judgment  is  aflSrmed. 

Filed  May  29,  1894. 


No.  16,517. 

Werley  et  al.   v.  The  Huntington  Waterworks 
iiS  i<8  Company. 

il82    403  v-'viai^-a.x  i. 

Waterworks  Company. — Appropriation  of  Land, — Water  Privileges. 
— New  Appraisement. — Exceptions  to.  Duty  of  Court  to  Hear, — A  new 
appraisement  in  a  proceeding  by  a  water  works  company,  to  appro- 
priate to  its  use  real  estate  and  water  privileges,  is  made  in  the  same 
manner  as  the  first  appraisement ;  and  where  exceptions  are  duly 
filed  to  the  new  appraisement,  it  is  reversible  error  for  the  court  to 
refuse  toliear  the  exceptions. 

Same. — Appraisement. — Exceptions. — Duty  of  Court  to  Hear, — ^Where  ex- 
ceptions are  duly  filed  to  an  appraisement,  the  court  must  first  de- 
termine whether  right  and  justice  require  a  new  assessment,  if  that 
question  is  properly  raised  by  the  exceptions. 

New  Trial. —  When  Motion  for  is  not  a  Prerequisite  to  Beview  of  Errors, 
—Practice, — It  is  only  w^here  there  has  been  a  trial  that  a  motion  for 
a  new  trial  is  required  as  a  condition  precedent  to  a  review  of  errors 
in  this  court  affecting  the  trial. 

From  the  Huntington  Circuit  Court. 

R.  A.  Watkins  and  R,  A,  KaufmaUy  for  appellants. 
/.  B.  Kenner  and  U,  S.  Lesh,  for  appellee. 

McCabe,  J. — ^This  was  a  proceeding  by  the  appellee 
against  the  appellants,  to  appropriate  certain  real  estate 
and  water  privileges  for  the  use  of  said  company,  in  the 
circuit  court.  The  proceeding  was  instituted  by  filing 
an  instrument  of  appropriation  in  the  oflBce  of  the  clerk 
of  that  court. 

The  proceeding  was  had  under  the  act  of  the  Legisla- 
ture, approved  March  6,  1889,  Acts  of  1889,  p.  195. 
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The  third  section  thereof  provides,  among  other  things, 
for  the  filing  of  an  instrument  of  appropriation  by  an  in- 
corporated company,  in  the  oflBce  of  the  clerk  of  the  cir- 
cuit or  other  court,  describing  lands  and  water  privileges 
needed  for  the  use  of  such  company,  and  a  delivery  of  a 
copy  thereof  to  the  owner  or  owners  of  such  lands,  water 
privileges,  and  rights;  and  that  thereupon  the  judge  of 
the  circuit,  or  other  court  of  record,  in  the  county  where 
the  land  or  water  lies,  or  any  judge  thereof  in  vacation, 
shall,  on  application  of  either  party,  appoint  by  warrant 
three  disinterested  freeholders  of  such  county  to  appraise 
the  damages  which  the  owners  of  the  lands,  water  rights, 
easements,  lakes,  and  natural  streams  of  water  may  sus- 
tain  by  such  appropriation.  Such  appraisers  are  re- 
quired  to  be  sworn,  and  consider  the  injury  which  such 
owner  may  sustain  by  reason  of  such  appropriation,  and 
forthwith  return  their  assessment  of  damages  to  the 
clerk  of  such  court,  setting  forth  the  value  of  the  prop- 
erty taken  or  injury  done,  which  they  shall  assess  to  the 
owner  or  owners  separately.  And  that  thereupon  the 
company  shall  tender  the  amount  thus  assessed,  to  the 
party  *  in  whose  favor  such  damages  are  awarded,  or 
shall  pay  the  same  in  trust  to  said  clerk;  that  on  mak- 
ing payment  or  tender  thereof  it  shall  be  lawful  for  such 
company  to  hold  the  interests  in  such  lands  and  waters 
so  appropriated. 

It  then  provides  that:  ''The  cost  of  such  award  shall 
be  paid  by  such  company.  *  *  The  award  of  said  ap- 
praisers may  be  reviewed  by  the  circuit  court  or  other 
court  in  which  proceedings  may  be  had,  on  written  ex- 
ceptions filed  by  either  party  in  the  clerk's  office,  within 
ten  days  after  the  filing  of  such  award,  and  the  court 
shall  make  such  order  therein  as  right  and  justice  may 
require,  by  ordering  a  new  appraisement  on  good  cause 
shown:     Provided,    That  notwithstanding  such  appeal. 
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such  company  may  take  possession  of  the  property 
therein  described  for  the  purposes  for  which  it  was  con- 
demned, and  the  subsequent  proceedings  on  the  appeal 
shall  only  aflfect  the  amount  of  compensation  to  be  al- 
lowed." 

The  first  appraisers,  appointed  by  the  judge  in  vaca- 
tion,  made  and  reported  their  appraisement  under  oath; 
and  within  ten  days  after  the  filing  of  such  appraise- 
ment, in  which  they  assessed  the  appellants'  damages  at 
$800,  the  appellee  filed  exceptions  thereto.  The  court, 
with  the  consent  of  appellants,  sustained  said  exceptions, 
set  aside  said  award,  and  appointed  three  new  appraisers, 
who,  under  oath,  made  a  new  appraisement,  awarding 
appellants  $700  damages.  Within  ten  days  after  filing 
the  same  in  the  clerk's  office,  the  appellants  filed  excep- 
tions to  such  award  on  the  ground: 

1.  That  the  damages  assessed  are  too  small  and  should 
havQ  been  $1,000. 

2.  That  the  appraisers  were  unduly  influenced  and 
biased  by  the  appellee  by  means  of  a  promise  made  by 
appellee's  agents  to  the  appraisers  to  open  a  direct  pub- 
lic highway  from  said  premises  to  said  city  of  Hunting- 
ton. 

3.  That  the  appraisers  did  not  impartially  appraise 
the  damages  which  appellants  would  sustain. 

4.  That  William  McGrew  accompanied  the  appraisers 
on  their  view  of  said  premises,  and  induced  the  appraisers 
to  believe  that  said  appropriation  would  not  deprive  the 
owners  of  the  use  of  the  premises  to  be  appropriated, 
and  that  the  possession  thereof  would  not  be  for  the  ex- 
clusive use  of  appellee,  but  that  appellants  would  derive 
great  benefit  by  having  a  public  highway  from  said  prem- 
ises to  Huntington,  and  that  that  convenience  would 
partially  compensate  appellants  for  the  loss  of  their  land . 

5.  That  some  of  the  appraisers  refused  to  make  ex- 
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am  illation  of  the  quality  of  the  gravel  iu  a  bank  on  the 
land  to  be  appropriated,  to  learn  its  real  value. 

6.  That  said  award  *  *  did  riot  properly  describe  the 
premises  to  be  appropriated. 

7.  That  the  award  is  contrary  to  law,  in  that  it  does 
not  set  out  severally  what  each  owner  is  damaged. 

The  appellants  moved  the  court  to  call  a  jury  to  try 
these  exceptions,  or  that  the  court  would  hear  and  try 
the  exceptions  itself.  The  court  overruled  this  motion, 
declined  to  call  a  jury  to  try  the  questions  of  fact  in- 
volved in  these  exceptions,  and  declined  to  hear  or  try 
said  exceptions,  or  to  grant  appellants  any  hearing  there- 
on whatever,  and  at  the  request  of  the  appellee,  and  over 
the  objection  and  exception  of  appellants,  confirmed  the 
appraisement  and  award  last  rendered  without  any  hear- 
ing, and  overruled  the  exceptions  thereto.  This  ruling 
is  assigned  for  error. 

We  see  no  escape  from  the  conclusion  that  this  was 
error.  We  do  not  say  that  the  appellants  were  entitled 
to  a  jury  trial  on  the  exceptions.  We  are  inclined  to 
think  they  were  not  so  entitled.  Beynon  v.  Brandywiney 
etc.,  Thimpike  Co,,  39  Ind.  129. 

But  they  were  entitled,  under  the  statute  quoted,  to 
file  exceptions  to  the  award,  and  have  that  award  re- 
viewed by  the  court  on  such  written  exceptions,  and  on 
such  review  it  is  made  the  duty  of  the  court  to  make 
such  order  therein  as  righ^  and  justice  may  require  by 
ordering  a  new  appraisement. 

In  Swinney  v.  Ft.  Wayne,  etc.,  R.  R.  Co.,  59  Ind.  205, 
at  page  218,  it  was  said:  ** Should  a  new  appraisement 
be  granted  by  the  court,  when  returned,  it  will  be  open 
to  the  same  proceeding  as  a  first  one  would  be." 

A  new  appraisement  must  be  held  to  mean  and  to  con- 
template the  same  sort  of  a  proceeding  that  the  first  ap- 
praisement was.     That  is  an  appraisement  by  three  dis- 
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interested  freeholders  to  be  appointed  by  the  circuit  or 
other  court,  or  the  judge  thereof  in  vacation.  If,  on  the 
hearing  of  the  exceptions  to  the  award,  the  court  should 
be  of  opinion  that  right  and  justice  do  not  require  any 
new  appraisement,  then  the  exceptions  to  the  award 
should  be  overruled  and  the  award  or  appraisement  con- 
firmed and  judgment  rendered  accordingly.  But  this 
can  not  be  done  over  the  objections  of  the  excepting 
party  until  the  court  has  passed  on  the  question  whether 
right  and  justice  require  a  new  appraisement,  if  that 
question  is  properly  raised  by  the  exceptions. 

Several  of  the  exceptions  raised  that  question.  They 
show  that  the  appraisers  were  induced,  by  appellees,  to 
assess  the  damages  at  $300  less  than  what  they  actually 
were  by  telling  the  appraisers  that  the  appropriation 
would  not  deprive  the  owners  of  the  use  of  the  land  and 
that  appellants  would  derive  great  benefit  by  having  a 
public  highway  to  Huntington  from  said  premises,  re- 
sulting from  the  appropriation,  and  that  such  conveni- 
ence would  partially  compensate  the  appellants  for  the 
loss  of  their  land.  The  truth  of  these  exceptions  stands 
unchallenged.  And  appellee,  by  asking  the  court  to  dis- 
regard and  refuse  to  hear  them,  in  effect  admits  their 
truth.  If  they  are  true,  right  and  justice  require  a  new 
appraisement,  as  they  state  facts  enough  to  make  good 
cause  shown  therefor. 

Counsel  for  appellee  contend  that  appellants,  by  con- 
senting to  the  setting  aside  of  the  first  award  and  the  ap- 
pointment of  new  appraisers,  who  made  an  assessment  of 
the  damages,  have  had  their  day  in  court,  and  can  not 
have  another  assessment  by  new  appraisers.  If  such 
contention  can  be  maintained,  then  it  would  result  that 
the  first  assessment  would  give  both  parties  a  day  in 
court,  and  would  preclude  either  of  them  from  filing  ex- 
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ceptions  and  obtaining  a  new  appraisement.  Such  a  re- 
sult would  be  in  direct  contravention  of  the  statute. 

It  is  further  contended  by  the  appellee  that  the  failure 
to  move  for  a  new  trial,  assigning  as  a  cause  therefor  the 
refusal  of  the  court  to  hear  and  consider  such  excep- 
tions, is  a  waiver  of  the  error,  and  precludes  this  court 
from  considering  the  same  on  this  appeal.  But  the  prin- 
ciple invoked  has  no  application,  because  there  has  been 
no  trial,  thie  court  refusing  to  hear  and  try  the  only 
question  there  was  to  try.  It  is  only  where  there  has 
been  a  trial  that  a  motion  for  a  new  trial  is  required  as 
a  condition  precedent  to  a  review  of  errors  in  this  court 
affecting  the  trial. 

For  the  error  in  refusing  to  hear  the  exceptions  by  the 
court,  the  judgnxent  is  reversed,  the  cause  remanded,  with 
instruction  for  further  proceedings  in  conformity  to  this 
opinion. 

Dailey,  J.,  took  no  part  in  this  decision. 

Filed  May  29,  1894. 


No.  16,742.  

138    1S3 

Flora  v.  Russell  et  al.  uz  toj 

:I38    163 

Malicious  Prosecution. — Suspicion  or  Belief  of  Quilt. — Probable  Cause.   \  ys  68« 
— ^Mere  suspicion,  or  even  belief,  that  a  person  has  committed  a   J^  i^a 
crime,  based  apon  circumstances  in  themselves  innocent,  is  not,  in    ,30 ~7^, 
an   action  for  malicious  prosecution,  sufficient  to  show  probable    167    648; 
cause. 

Same. — Advice  of  Prosecuting  Attorney. —  When  it  will  Protect. —  The 
procuring  of  a  warrant,  upon  the  advice  of  the  prosecuting  attor- 
ney, will  not  protect  against  an  action  for  malicious  prosecution, 
anless  the  facts  within  the  knowledge  of  the  prosecuting  witness 
are  fully  and  fairly  stated  to  such  attorney. 

Same. — Bailroad  Company. — Liability  for  Acts  of  Employes. — A  railroad 
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company  is  liable,  in  an  action  for  malicious  prosecution,  for  tlie 
acts  of  its  employes  within  the  scope  of  their  employment  and  in 
the  interest  of  the  company. 
Same. — Scope  of  Employment. — Acts  Without, — A  check  clerk  at  a  rail- 
road station,  working  under  the  local  freight  agent,  is  not,  without 
more  shown,  acting  within  the  scope  of  his  employment  when  he 
procures  a  search  warrant  to  discover  property  stolen  from  the 
railroad  company. 

From  the  Knox  Circuit  Court. 

W.  A,  Cullopj  C,  B.  Kesainger  and  /.  S.  Pritchett,  for 
appellant. 

W.  M.  Ramsey ^  L.  Maxwell ^  Jr.,  R.  Ramsey  and  E. 
Barton,  for  appellees. 

H-owARD,  J. — The  appellees  had  caused  a  search  war- 
rant to  be  issued,  under  authority  of  which  the  home 
of  appellant  was  entered  and  searched*  for  a  butt  of  to- 
bacco, claimed  by  appellees  to  have  been  stolen  by  ap- 
pellant from  a  car  of  the  appellee,  the  Ohio  and  Missis- 
sippi Railway  Company.  No  such  tobacco  was  found 
in  or  about  the  residence  of  appellant. 

This  action  was  then  instituted  by  the  appellant.  The 
complaint  was  in  three  paragraphs,  the  first  counting 
upon  malicious  prosecution;  the  second,  upon  libel;  and 
the  third,  upon  trespass.  A  demurrer  was  overruled  to 
the  first  paragraph  of  the  complaint,  but  sustained  as 
to  the  second  and  the  third,  which  latter  rulings  are  as- 
signed as  error.  The  demand  in  each  paragraph  was 
for  five  thousand  dollars.  The  jurisdiction  is  in  this 
court.  Elliott's  App.  Proced.,  section  59;  Flora  v. 
Russell,  31  N.  E.  Rep.  936. 

General  denials  being  then  filed  to  the  first  para- 
graph of  the  complaint,  the  cause  was  submitted  to 
a  jury.  The  evidence  for  the  plaintiff  having  been 
given,  appellees  demurred  to  the  evidence,  whereupon 
the  jury  returned  a  conditional  verdict  of  damages  in 
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the  sum  of  five  hundred  dollars  for  appellant;  and  the 
demurrer  to  the  evidence  was  taken  under  advisement 
by  the  court.  Afterward  the  court  sustained  the  demur- 
rer to  the  evidence,  set  aside  the  verdict  of  the  jury  and 
rendered  judgment  in  favor  of  the  appellees. 

Many  questions  are  discussed  by  counsel,  but  we  are  of 
opinion  that  all  questions  so  discussed  are  merged  in  the 
consideration  of  the  court's  ruling  on  the  demurrer  to  the 
evidence.  From  the  evidence,  it  appears  that  H.  A. 
Truedly  was  at  the  time  freight  agent  of  the  appellee  rail- 
road company,  at  Vincennes,  and  had  been  so  acting  for 
over  two  years. 

The  appellee  Russell  was  an  employe  of  the  company, 
being  check  clerk,  and  working  under  Truedly.  He  had 
been  so  employed  for  two  years,  and  had  been  an  em- 
ploye of  the  company  for  sixteen  years.  William  11. 
DeWolf  was  the  local  attorney  of  the  company,  and  had 
been  for  ten  or  fifteen  years. 

On  the  morning  of  February  24, 1890,  Truedly  learned 
from  Russell,  and  froni  another  employe  named  Dru- 
linger,  that  a  car  had  been  broken  into  and  a  butt  of  tobacco 
taken.  One  Metzger,  a  city  policeman,  had  told  Russell 
that  he  suspected  a  man  named  Flora.  Metzger  added 
that  Flora's  house  had  been  lit  up  during  the  night,  and 
there  was  knocking  around,  and  he  had  watched  the 
place  a  while,  and  he  advised  Russell  to  go  and  get  out 
a  search  warrant.  Drulinger  told  Russell  the  same 
thing.  Russell  got  all  the  bills  and  checked  the  freight 
in  the  car,  and  found  a  box  of  tobacco  short,  and  Dru- 
linger then  resealed  the  car.  On  this  information 
Truedly  gave  Russell  a  note  stating  the  case,  to  take  to 
DeWolf,  the  attorney,  and  to  see  him  about  the  matter, 
telling  Russell  at  the  same  time  that  he  suspected  Flora. 
DeWolf  wrote  a  letter  and  gave  it  to  Russell  to  take  to 


156  SUPREME  COURT  OF  INDIANA, 

Flora  V,  Russell  et  al. 

_ 

the  prosecuting  attorney.  Russell  gave  DeWoif 's  letter 
to  the  prosecuting  attorney,  and  also  told  the  prosecuting 
attorney  that  tobacco  had  been  stolen  from  the  0.  and 
M.  the  night  before;  that  he  was  one  of  the  employes  of 
the  company,  and  had  been  looking  the  matter  up,  and 
thought  he  knew  who  the  parties  were;  that  he  had  in- 
formation from  the  police,  mentioning  Metzger,  that 
Flora  had  lights  in  his  house  during  the  night,  and  there 
was  noise  as  if  they  were  putting  up  boxes;  and  that  the 
police  believed  the  tobacco  was  in  the  house.  The  prose- 
cuting attorney  also  read  the  letter  from  the  company's 
attorney,  and  told  Russell  if  these  facts  were  true,  if 
Metzger  was  right,  it  was  a  clear  case,  and  advised  that 
a  search  warrant  be  issued.  They  then  went  before  the 
mayor  where  the  following  aflBdavit  was  sworn  to  by 
Russell: 

''George  Russell  swears  that  on  or  about  the  23d  day 

of  February,  1890,   at  said  county,  one  Flora, 

whose  Christian  name  is  unknown  to  this  affiant,  did 
then  and  there  unlawfully  and  feloniously  steal,  take 
and  carry  away  one  butt  of  tobacco,  of  the  value  of  ten 
dollars,  of  the  personal  goods  and  property  of  the  Ohio 
and  Mississippi  Railway  Company,  as  affiant  verily  be- 
lieves, and  this  affidavit  is  made  to  obtain  a  search  war- 
rant, and  not  from  anger  or  malice." 

Upon  this  affidavit,  a  search  warrant  was  placed  in 
the  hands  of  two  officers,  who  made  thorough  search  of 
the  house  of  appellant,  including  cellar  and  other  rooms, 
stable,  trunks,  bed,  bureau  drawers,  etc.  The  appellee 
was  absent  at  work  when  the  search  was  made. 

The  following  return  was  made  to  the  warrant:  "Come 
to  hand  February  24,  1890.  In  obedience  to  this  writ, 
I,  the  undersigned  city  marshal,  with  the  assistance  of 
William  Hall,  went  and  searched  the  said  premises  of 
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Flora,  and  found  no  goods  of  the  description  mentioned 
in  affidavit.     This  24th  day  of  February,  1890. 

''Louis  Hahn,  City  Marshal." 

The  evidence  showed  that  there  was  sickness  in  the 
family  of  the  appellee,  for  which  reason  there  had  been 
light  in  the  house,  and  the  parents  were  up  taking  care 
of  their  children  during  the  night.  The  good  character 
of  the  appellee  was  proved  by  many  witnesses. 

In  Carey  v.  Sheets,  67  Ind.  375,  it  was  said,  quoting 
from  Wharton's  Criminal  Law,  section  2942,  that  one 
who  maliciously  and  without  probable  cause  procures  a 
search  warrant  to  be  issued,  will  be  liable  as  for  a  ma- 
licious prosecution. 

In  the  same  case,  it  is  said  that  express  malice  need 
not  be  shown;  but  that  malice  may  be  inferred  from  the 
want  of  probable  cause.  Citing  4  Wait  Actions  and  De- 
fenses, 345,  346;  2  Greenleaf  Ev.,  section  453;  Oliver  v. 
Pate,  43  Ind.  132;  Lockenour  v.  Sides,  57  Ind.  360.  See, 
also.  Bitting  v.  TenEyck,  82  Ind.  421;  Pennsylvania  Co. 
V.  Weddle,  100  Ind.  138;  Heap  v.  Parrish,  104  Ind.  36. 

Going  back  to  the  evidence  which  might  show  prob- 
able cause,  we  notice  that  Truedly,  the  agent  of  the  ap- 
pellee company,  received  his  information  from  the  ap- 
pellee Russell  and  the  watchman,  Drulinger,  both  em- 
ployes of  the  company.  Russell  obtained  his  informa- 
tion from  Metzger,  a  city  policeman,  a  relative  of  Rus- 
sell's. Metzger  said  **he  had  suspicions  of  one  Flora." 
It  was  Metzger  who  told  him,  also,  that  Flora's  house 
had  been  lit  up,  and  that  there  were  noises  about  it  the 
night  before,  and  that  he  had  watched  the  place.  Dru- 
linger told  Russell  the  same  that  Metzger  told  him. 
Flora  lived  several  squares  away  from  the  depot.  Rus- 
sell's knowledge  that  a  butt  of  tobacco  was  stolen  was 
derived  from  a  checking  off  of  the  bills  of  freight  that 
should  be  in  the  car,  wOien  he  found  the  tobacco  short. 
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This  was  the  information  communicated  to  the  agent, 
Truedly,  and  on  the  basis  of  which  the  prosecution  was 
instituted. 

The  evidence  shows  no  reason  why  Truedly  or  Rus- 
sell suspected  Flora.  The  watchmen  who  saw  the  light 
in  the  house  and  heard  the  noise  there  do  not  say  how 
it  was  they  connected  Flora  with  the  taking  of  the  to- 
bacco. The  evidence  discloses  no  probability  whatever 
as  to  Flora's  taking  any  tobacco.  That  there  was  light 
in  his  house  and  some  noise  there  is  all  that  seems  to 
have  drawn  suspicion  to  him  more  than  to  any  other  in- 
habitant of  the  town. 

It  is  said,  however,  that  the  prosecuting  attorney  ad- 
vised the  issue  of  the  warrant,  and  that  this  is  sufficient 
to  show  the  absence  of  malice  and  want  of  probable 
cause. 

In  Lytton  v.  Baird,  95  Ind.  349,  it  was  said  that  *'The 
mere  fact  that  a  party  procures  and  acts  upon  the  advice 
of  an  attorney  so  obtained,  does  not  of  itself  exempt  him 
from  liability,  or  aflford  absolute  justification  of  the  pros- 
ecution. *  *  *  It  is  merely  competent  evidence  tending 
to  rebut  malice  and  the  want  of  probable  cause.  Smith 
V.  Zent,  59  Ind.  362;  McCarthy  v.  Kitchen,  59  Ind.  500. 
In  Scotten  v.  Longfellow,  40  Ind.  30,  it  was  held  that 
such  advice,  to  afford  any  protection,  must  be  given  up- 
on a  full  and  true  statement  of  all  the  facts  within  the 
knowledge  of  the  person  seeking  the  advice." 

The  appellee,  Russell,  says  that  he  told  everything 
that  he  knew  to  the  prosecuting  attorney,  and  that  in 
making  the  affidavit  he  acted  upon  that  official's  advice. 
But  the  evidence  of  the  prosecuting  attorney  shows  that 
his  evidence  was  based  upon  a  much  broader  state  of 
facts  than,  as  we  have  seen,  Russell  himself  was  in  pos- 
session of.  Russell's  evidence  shows  that  he  knew  noth- 
ing but  what  was  told  him  by  Metzger  and  Drulinger, 
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which  was  that  they  suspected  Flora;  that  they  saw  light 
and  heard  noise  in  Flora's  house  the  night  before.  But 
the  prosecuting  attorney,  in  his  testimony,  says  that 
Russell  told  him  *'that  he  was  in  the  employ  of  the  com- 
pany, and  had  been  looking  up  the  matter  and  thought 
he  knew  who  the  parties  were.  He  said  to  me  he  had 
information  from  the  police,  ♦  ♦  ♦  and  I  read  this  let- 
ter which  he  had  from  Mr.  DeWolf,  and  we  then  pro- 
ceeded to  the  mayor's  office.''  While  waiting  in  the 
mayor's  office  they  talked  the  matter  over  again,  **and 
he  again  alluded  to  the  fact  what  the  police  had  told 
him.  I  told  him  if  these  facts  were  true  he  had  better  make 
an  affidavit  for  a  search  warrant. "  It  is  very  evident 
that  the  case,  as  presented  to  the  attorney,  was  upon  a 
very  different  set  of  facts  from  the  vague  suspicion  com- 
municated to  Russell  by  Metzger  and  Drulinger,  and 
this  suspicion,  for  aught  that  appears,  based  only  on  the 
light  and  movements  in  a  house  visited  by  sickness. 
The  facts  upon  which  the  prosecuting  attorney's  advice 
was  based  were  the  letter  from  the  company's  attorney, 
the  looking  up  of  the  matter  by  Russell,  an  employe,  his 
belief  that  he  knew  who  the  parties  were,  and  that  he 
had  information  from  the  police.  When,  however,  Rus- 
sell himself  came  to  testify,  he  had  no  such  information, 
nor  had  the  police  given  him  any  information;  but  on 
the  vaguest  and  most  unfounded  suspicion  the  sugges- 
tions of  the  superserviceable  watchman  passed  first  to 
Russell,  then  to  the  agent,  Truedly,  from  him  and  Rus- 
sell to  the  attorney,  DeWolf,  and  from  DeWolf  and 
Russell,  still  growing  as  they  went,  like  the  three  black 
crows,  until  they  finally  came  as  a  full  fledged  narrative 
to  the  prosecuting  attorney.  And  then  the  officers,  with 
the  search  warrant,  start  for  Flora's  house  to  find  him 
away  at  work,  and  no  tobacco  concealed  in  any  corner  of 
the  poor,  but  apparently  honest,  little  household.     It  is 
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only  when  the  facts  within  the  knowledge  of  the  prose- 
cuting witness  are  fully  and  fairly  stated  to  the  attorney 
that  his  advice  will  be  any  protection.  Paddock  v.  Waits, 
116  Ind.  146. 

The  mere  suspicion  which  was  communicated  to  Rus- 
sell was  no  justification  for  his  aflSdavit.  Even  if  he 
had  believed  Flora  guilty;  that  would  be  no  protection. 
It  is  only  when  there  is  reasonable  and  probable  cause 
for  instituting  criminal  proceedings  that  the  prosecuting 
witness  will  be  free  from  liability.  Graeter  v.  Williams, 
55  Ind.  461,  and  cases  there  cited. 

It  is  contended,  by  counsel  for  appellees,  that  even  if 
Russell  should  be  liable  in  this  case,  yet  the  liability 
would  not  extend  to  the  appellee  company.  The  per- 
sons who  procured  the  institution  of  the  proceedings 
against  Flora  were  all  agents  and  employes  of  the  com- 
pany; and  it  would  seem  that  each  was  acting  within 
the  scope  of  his  employment  and  in  the  interests  of  the 
company.  Truedly  was  the  agent  in  charge  of  all  the 
freight  business  of  the  company  at  Vincennes.  Russell 
was  under  Truedly,  and  was  check  clerk  of  freight.  De 
Wolf  was  the  local  attorney.  It  would  appear  that  what 
was  done  by  each  of  them  in  this  matter  was  done  in 
the  interests  of  detecting  the  theft  of  the  company's  prop- 
erty; and  that  the  search  warrant  was  issued  to  discover 
and  reclaim  that  property.  It  would,  therefore,  seem 
that  the  company  would  be  liable  as  principal. 

In  Evansvilley  etc,  R,  R.  Co.  v.  McKee,  99  Ind.  519, 
it  was  held  'that  where  a  railroad  company  employs  an 
agent  to  detect,  arrest  and  prosecute  persons  who  unlaw- 
iuUy  obstruct  its  track,  and  the  agent,  acting  in  the 
scope  of  his  employment,  arrests  an  innocent  person,  the 
railroad  company  is  liable  therefor.  See,  also,  Story 
Agency,  section  452;  Philadelphia^  etc.,  R.  R,  Co.  v. 
Derby,  55  U.  S.  467;   Lynch  v.  Metropolitan,  etc.,  R.   W. 
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Co.,  90  N.  Y.  77;  Chicago ,  etc,  R.  R.  Co.  v.  Flexman, 
103  111.  546;  Palmeri  v.  Manhattan  R.  W.  Co.,  133  N.  Y. 
261;  Dickson  v.  Waldron,  135  Ind.  507;  American  Ex- 
press Co.  V.  Patterson,  73  Ind.  430. 

The  majority  of  the  court,  however,  are  of  opinion 
that  it  does  not  appear  that,  in  instituting  the  proceed- 
ings for  a  search  warrant,  Russell  was  acting  within  the 
scope  of  his  authority  as  agent  of  the  company. 

The  judgment  is  therefore  affirmed  as  to  the  Ohio  and 
Mississippi  Railway  Company,  and  is  reversed  as  to  the 
appellee  Russell,  with  instructions  to  overrule  the  de- 
murrer to  the  evidence  as  to  the  said  Russell,  reinstate 
the  verdict  as  to  him,  and  render  judgment  thereon  in 
favor  of  the  appellant  against  the  appellee  Russell. 

Filed  May  29, 1894. 


No.  16,593. 

Harter,  Administratrix,  et  al.  v.  Songer. 

Decedent^s  Estate. — Setting  Aside  Final  Settlement. — Partnership. — 
Judgments. — Payment  by  Partner. — Subrogation. — Pleading. — Parties . 
— Misjoinder  of  Causes  of  Action. — Motions  to  Make  Specific. — A 
complaint  by  S.  to  set  aside  an  administrator's  final  settlement  al- 
leged that  S.,  I.,  and  W.,  the  decedent,  were  partners  until  the  latter's 
death ;  that  upon  the  death  of  W.  the  firm  was  indebted  in  the 
suni  of  ^,000;  that  during  the  administration  of  W.'s  estate  judg- 
ments aggregating  more  than  $3,000  we^'e  rendered  against  the 
estate  and  S.  and  I.,  upon  said  indebtedness ;  that  all  the  assets  of  the 
firm  had  been  exhausted  in  paying  other  indebtedness ;  that  W.  left 
property,  real  and  personal,  to  the  Value  of  |10,000,  with  no  debts 
except  those  [of  the  firm,  and  that  his  heirs,  the  other  defendants, 
took,  and  have  since  held,  possession  of  said  property ;  that  the  ad- 
ministrator refused  to  pay  any  part  of  the  judgments,  and  S.  was  com- 
pelled to  pay  the  same  to  protect  his  own  property ;  that  intending  to 
prevent  the  plaintiff  from  filing  a  claim  against  the  estate  for  the  sums 
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BO  paid,  the  administrator  had  filed  and  procured  the  approval  of  a 
final  settlement  report,  without  any  showing  that  the  judgments  had 
been  paid  and  without  paying  them;  that  the  plaintiff  and  the 
judgment  creditors  had  no  actual  knowledge  or  notice  of  the  filing 
or  approval  of  said  report,  and  were  not  present  in  court.  While 
there  were  incidental  allegations  as  to  subrogation,  the  only  relief 
granted  was  the  setting  aside  of  the  report. 

iTe/tt,  That  there  was  no  error  in  overruling  the  motion  to  make  the 
allegations  as  to  the  property  left  by  the  decedent,  and  as  to  the 
exhaustion  of  the  firm's  assets,  more  specific.    * 

Held,  also  J  That  there  is  no  harmful  misjoinder  of  causes  of  action. 
(Section  341,  R.  S.  1881.) 

Held,  al8o,  That  I.  was  not  a  necessary  party  to  the  action. 

Held,  also,  That  the  complaint  is  good  as  against  a  demurrer  for  want 
of  facts. 

Held,  also,  That  the  payment  of  the  judgments  by  the  plaintiff  did 
not  extinguish  them,  but  that,  under  the  statute  (sections  1214  and 
1215,  R.  S.  1881),  they  remained  in  force  for  the  benefit  of  S. 

Held,  also,  That  under  the  statute  it  is  not  necessary  that  the  whole 
debt  should  have  been  paid  at  the  time  of  the  settlement,  but  tiiat 
it  is  sufficient  if  it  has  been  paid  when  contribution  is  sought. 

Pleading. — Motion  to  Strike  Out. — Where  a  complaint  contains  per- 
tinent facts  sufficient  to  support  the  judgment,  no  available  error 
can  be  predicated  upon  the  overruling  of  a  motion  to  strike  out 
other  and  immaterial  facts. 

From  the  Fountain  Circuit  Court. 

V,  E.  Livengood  and  /S.  F.  Wood,  for  appellants. 
H.  H.  Dochterman  and  D.  Simms,  for  appellee. 

Hackney,  C.  J. — ^This  was  a  suit  by  the  appellee  to 
set  aside  a  final  settlement  by  the  appellant,  adminis- 
tratrix of  the  estate  of  John  Wertz,  deceased. 

Motions  by  the  appellants  to  make  more  specific  and 
to  strike  out  parts  of  the  complaint  were  overruled,  and 
a  demurrer  to  the  complaint  was  overruled. 

The  appellants  failing  to  plead  further,  the  court 
rendered  judgment  for  the  appellee  setting  aside  said 
settlement. 

The  appellants  complain,  in  this  court,  of  said  several 
adverse  rulings  of  the  lower  court. 
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The  complaint  alleged  the  existence  of  a  copartner- 
ship, consisting  of  the  said  John  Wertz,  the  appellee 
and  one  Isley,  from  February,  1880,  until  the  death  of 
said  Wertz,  in  1883;  that  the  interests  in  the  copartner- 
ship and  its  liabilities  were,  Wertz,  three-eighths;  Songer, 
one-eighth,  and  Isley,  one-half;  that  upon  the  death  of 
said  Wertz,  and  the  dissolution  of  said  copartnership, 
there  was  an  outstanding  indebtedness  due  from  the 
firm  in  the  sum  of  four  thousand  dollars;  that  during 
the  administration  of  said  estate  by  the  appellant  Harter, 
several  judgments  were  rendered  against  said  estate,  and 
the  said  Songer  and  Isley,  upon  said  indebtedness  aggre- 
gating more  than  three  thousand  dollars;  that  all  of  the 
assets  of  the  copartnership  had  been  exhausted  in  paying 
other  indebtedness  of  the  firm;  that  said  Wertz  left  prop- 
erty, subject  to  the  payment  of  his  liabilities,  to  the 
value  of  ten  thousand  dollars,  and  left  no  indebtedness 
other  than  that  of  said  firm;  that  said  administratrix 
neglected  and  refused  to  pay  any  part  of  said  judgments 
or  to  convert  real  estate  of  the  decedent,  necessary  for 
that  purpose,  into  cash,  and  that  to  protect  his  own 
property  from  sale,  upon  execution,  to  satisfy  said  judg- 
ments, the  appellee  was  required  to,  and  did,  pay  them 
in  full  from  his  separate  means. 

It  is  further  alleged  that  on  October  23,  1891,  said 
administratrix,  intending  to  prevent  filing  of  claims 
against  said  estate  by  the  appellee  for  the  sums  so  paid, 
filed  and  procured  the  approval  of  a  final  settlement 
report  of  the  administration  of  said  estate,  without  any 
showing  that  said  judgments  had  been  paid,  and  with- 
out paying  any  part  thereof,  and  that  the  appellee  and 
said  judgment  creditors  had  no  actual  knowledge  or 
notice  of  the  filing  or  approval  of  said  report,  and  was 
not  present  in  court  in  person  or  by  attorney. 

It  is  incidentally  alleged  that  he  is  entitled   to  subro- 
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gatiou  as  to  the  sums  so  paid  on  behalf  of  said  estate, 
but  the  judgment  of  the  court  did  not  declare  subroga- 
tion, and  did  not  grant  a  recovery  in  any  sum. 

The  allegations  sought  to  be  made  more  specific  were 
as  to  the  ownership,  by  the  decedent,  of  real  and  per- 
sonal property,  and  that  after  his  death  the  appellants, 
his  descendants,  took,  and  have  since  held  possession 
thereof,  and  that  all  of  the  firm  assets  had  been  ex- 
hausted in  paying  firm  liabilities.  The  ownership  of 
property,  in  addition  to  that  which  was  alleged  to  have 
gone  into  the  ha'nds  of  the  administratrix,  was  but  an 
incident  to  the  right  to  have  the  final  settlement  set 
aside,  since  it  was  the  duty  of  the  administratrix  to  have 
paid  upon  the  judgments  that  proportion  of  the  funds 
coming  into  her  hands,  to  which  such  judgments  with 
other  claims  against  the  estate  were  entitled,  even  if 
the  estate  had  not  been  solvent.  The  action  was  not  to  re- 
cover from  the  heirs  any  of  said  property,  nor  was  it  to 
subject  said  property  to  the  payment  of  the  appellee's 
claims.  The  decree  entered  does  not  preclude  the  ap- 
pellants from  controverting  the  facts  as  to  the  extent 
and  value  of  the  property  received  by  them  severally, 
and  this  fact,  of  itself,  shows  the  little  importance  of 
specific  allegations  as  to  the  extent  and  value  of  such 
property  so  alleged  to  have  been  taken  and  held  by  the 
appellants  severally.  The  allegations  sought  by  the 
motion,  as  to  the  particular  debts,  amounts,  and  persons 
to  whom  paid,  in  exhausting  the  firm  property,  would, 
like  those  with  reference  to  the  property  taken  by  the 
appellants,  have  been  but  evidentiary  facts,  and  not 
necessary  to  the  sufficiency  of  the  complaint  to  set  aside 
the  final  settlement.  There  was  no  error  in  overruling 
said  motion. 

The  motion  to  strike  out  parts  of  the  complaint  was 
sustained  in  part,  and  overruled  in  part,  and  it  is  urged 
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that  it  was  error  to  overrule  the  motion  in  part.  It  is 
rarely  available  error  to  overrule  a  motion  to  strike  out, 
and  it  is  certainly  not  reversible  error  when  the  alleged 
irrelevant  matter  does  not,  as  in  this  case,  supply  the 
basis  of  the  judgment.  If  the  complaint  can  be  said  to 
have  contained  pertinent  facts  sufficient  to  support  the 
judgment,  no  error  can  be  predicated  upon  the  motion 
to  strike  out  other  and  immaterial  facts.  We  come  now 
to  a  consideration  of  the  sufficiency  of  the  complaint 
upon  the  demurrer  of  the  appellants.  The  grounds  of 
demurrer  were  four,  namely:  Want  of  sufficient  facts; 
nonjoinder  as  plaintiff  of  Isley;  nonjoinder  of  Isley  as 
defendant;  and  misjoinder  of  causes  of  action.  The  last 
of  these  grounds  is  presented  upon  the  theory  that  the  relief 
sought  was  not  only  to  set  aside  the  settlement,  but  to 
declare  the  tight  of  subrogation,  and  for  judgment 
thereon. 

It  is  conceded  that  under  section  341,  R.  S.  1881  (344, 
R.  S.  1894),  the  judgment  could  not  be  reversed  upon 
this  alleged  error.  In  the  absence  of  this  provision  of 
the  statute,  w^here  the  judgment  adopts  the  theory  of  the 
complaint  as  presenting  but  a  single  cause  of  action,  and 
does  not  extend  relief  upon  the  supposed  erroneously 
joined  facts,  it  would  be  difficult  to  see  how  the  parties 
could  be  prejudiced.  The  judgment  before  us,  it  will  be 
remembered,  was  without  an  issue  joined,  and  the  rec- 
ord presents  no  question  of  error  in  admitting  evidence 
of  such  supposed  second  cause  of  action. 

As  to  the  second  and  third  grounds  for  demurrer,  it  may 
T)e  said  that  the  only  possible  reason  for  making  Isley  a 
party  would  be  upon  the.  conclusion  that  he  was  jointly 
interested  in  the  relief  sought  by  the  complaint.  If  in- 
terested in  opening  the  settlement  to  enforce  a  right  held 
in  common  with  Songer,  perhaps  he  should  have  been 
a  complainant,  and  refusing  to  join  as  such  should  have 
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been  a  defendant.  However  it  does  not  appear  from  the 
facts  alleged,  that  Isley  held  any  interest  whatever  in  the 
claim  for  three-eighths  of  the  judgments  paid  by  Songer 
on  the  proportionate  liability  of  Wertz,  nor  does  it  ap- 
pear that  Isley  was  jointly  liable  with  the  Wertz  estate 
for  such  proportion.  If  Isley  were  a  complainant  with 
Songer  against  the  Wertz  estate,  upon  the  facts  alleged  he 
would  be  entitled  to  no  interest  in  the  recovery  for  pay- 
ments by  Songer  for  Wertz,  and  if  he  were  a  defendant, 
with  the  Wertz  estate,  Songer  could  recover  no  joint 
judgment  against  him  and  such  estate.  Isley  was  not, 
therefore,  a  necessary  party  to  a  recovery  of  the  sums 
owing,  if  any,  by  the  Wertz  estate  to  Songer.  OUeman 
V.  Reagan's  Admr.,  28  Ind.  109;  Vosb  v.  Levds,  126  Ind. 
155.  And  it  does  not  appear  that  he  was  a  necessary 
party  to  the  preliminary  action  to  set  aside  the  settle- 
ment. 

The  remaining  question  is  as  to  the  sufficiency  of  the 
facts  pleaded  to  authorize  the  remedy  extended.  It  is 
conceded  that,  under  R.  S.  1881,  sections  2402,  2403; 
R.  S.  1894,  sections  2657,  2558,  if  the  appellee  was  in- 
terested in  the  estate,  and  did  not  appear  at  the  final  set- 
tlement, and  was  not  personally  summoned  to  attend  the 
same,  he  could  have  such  settlement,  or  so  much  thereof 
as  affected  him  adversely,  set  aside,  and  the  estate  re- 
opened within  the  time  prescribed.  It  is  insisted,  hov*'- 
ever,  that  the  appellee  had  no  interest  in  the  estate;  that 
the  payment  of  the  judgment  was  in  part  before  the  set- 
tlement and  in  part  after  the  settlement;  that  to  entitle 
the  appellee  to  enforce  contribution  at  the  time  of  the 
settlement,  it  was  necessary  to  show  that  it  had  fully  paid 
the  judgments;  that  the  payment  of  the  judgments  by 
one  of  several  joint  judgment  debtors  was  a  complete 
discharge  of  the  judgments,  and  cut  off  any  right  of  sub- 
rogation, and  that  under  the  R.  S.  1881,  sections  1214, 
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1215;  R.  S.  1894,  sections  1228,  1229,  no  right  of  sub- 
rogation was  provided  to  a  principal  in  a  judgment  as 
against  one  of  his  co-principals. 

The  final  settlement  having  been  made  in  the  face  of 
judgments  against  the  estate,  the  existence  of  which  was 
well  known  to  the  administratrix,  not  only  were  the 
judgment  creditors  interested  in  the  estate  to  the  amount 
of  the  unpaid  balances  of  the  judgments,  but  Songer  was 
interested  to  the  extent  of  the  ratable  proportion  of  such 
judgments  owing  by  said  estate. 

The  administratrix  was  not  the  representative  alone  of 
the  descendants  of  Wertz.  She  was  charged  under  her 
oath  and  her  bond,  as  well  as  by  the  dictates  of  common 
honesty,  to  pay,  so  far  as  the  assets  permitted,  all  just 
debts  and  legal  claims  against  the  estate  seasonably  pre- 
sented and  filed,  as  required  by  law.  She  was  in  this 
sense  the  trusted  representative  of  such  creditors.  The 
judgments  were  rendered  against  the  estate  seasonably,  and 
no  fact  or  circumstance  is  alleged  or  suggested  as  excusing 
their  payment  before  closing  up  the  estate.  The  failure 
to  do  so  was  a  palpable  violation  of  duty,  and  it  is  with  no 
reason  that  it  is  urged  that  the  failure  of  Songer  to  pay 
the  judgments,  and,  at  least  thirty  days  before  the  final 
settlement,  to  file  his  claim  for  contribution,  may  excuse 
the  administratrix  from  the  failure  to  perform  a  plain 
duty.  The  liability  of  the  estate  existed  and,  by  solemn 
adjudication,  had  passed  beyond  dispute;  this  liability 
could  neither  be  avoided  nor  discharged  by  the  filing 
and  approval  of  a  final  settlement  report.  Such  settle- 
ment, if  the  claim  had  been  seasonably  filed,  but  not 
passed  upon,  would  not  stand, — Dillman  v.  Barbery  114 
Ind.  403-405;  Heaton  v.  Knowlion,  65  Ind.  255, — and 
much  less  could  it  stand  where  the  claim  had  been  prop- 
erly reduced  to  judgment.  But  it  is  said  that  notwith- 
standing the  unauthorized  settlement    the  payment  by 
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Songer  relinquished  the  claim  against  the  estate,  and  that 
such  claim  could  not,  in  equity  nor  under  the  statutes,  be 
kept  alive  for  the  benefit  of  Songer.  Equity  would,  in- 
deed, be  but  weak  if  it  could  not  protect  the  joint  judg- 
ment debtor  against  a  fraud  so  palpable,  but  we  need  not 
resort  to  a  consideration  of  equitable  remedies.  By  the 
sections  of  the  statute  last  cited,  the  interest  of  Songer  in. 
the  estate  is  not  only  defined  but  is  protected. 

By  section  1214,  supra,  it  is  provided  that  "when  any 
defendant-surety  in  a  judgment  *  ♦  *  shall  be  com- 
pelled to  pay  any  judgment  or  any  part  thereof;  or  shall 
make  any  payment  which  is  applied  upon  such  judgment 
by  reason  of  such  suretyship,  ♦  *  *  the  judgment  shall 
not  be  discharged  by  such  payment,  but  shall  remain  in 
force  for  the  use  of  the  *  surety,  and,  after  the  plaintiff 
is  paid,  so  much  of  the  judgment  as  remains  unsatisfied 
may  be  prosecuted  to  execution  for  his  use.'* 

By  section  1215,  supi^a,  it  is  provided  that  "Any 
one  of  several  judgment-defendants  *  *  *  having  paid 
and  satisfied  the  plaintiff,  shall  have  the  remedy  pro- 
vided in  the  last  section  against  the  co-defendants  or  co- 
sureties, to  collect  of  them  the  ratable  proportion  each 
is  equitably  bound  to  pay.'* 

Here,  we  find  that,  in  the  absence  of  superior  equities, 
the  joint  judgment  debtor  who  paj^s  the  judgment  has 
the  same  remedies  given  to  sureties.  In  some  of  the 
cases  it  has  been  held  that  the  payment  extinguishes  the 
judgment,  and  so  it  does  as  to  senior  equities,  and  as  to 
those  whose  separate  rights  and  liability  ha^we  not  been 
established  in  and  by  the  judgment,  but  it  is  nowhere 
held  that  the  basis  of  the  judgment  has  been  so  far  swept 
away  as  to  leave  no  claim  for  the  debtor  who  has  made 
such  payment,  nor  is  it  true  that  the  position  of  a  surety 
is  more  favorable  than  that  of  a  joint  debtor.  If  the 
suretyship  has  been  established  by  the  judgment,  an  exe- 
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cution  is  the  remedy  of  the  surety  who  pays  the  judg- 
ment,— Hogshead  v.  Williams^  55  Ind.  145, — while  if 
the  suretyship  has  not  been  so  established,  the  judgment 
will  be  held,  prima  facie,  to  have  been  extinguished  by 
the  payment, — Kreider  v.  Isenbice,  123  Ind.  10, — but 
this  prima  facie  holding,  if  made  conclusive,  would  de- 
feat the  letter  and  the  spirit  of  the  statute,  consequently 
the  rule  of  the  statute  is  that  "the  judgment  shall  not 
be  discharged  by  such  payment,  but  shall  remain  in 
force  for  the  use  of  the  *  surety.'' 

But  to  avoid  the  prima  facie  discharge  of  the  judg- 
ment, where  the  relation  of  surety  is  not  shown  by  the 
judgment,  proceeding  must  be  had  to  establish  that  rela- 
tion. 

By  the  express  pi*ovision  of  section  1215,  supra,  the 
same  remedy  is  provided  for  any  one  of  several  judgment 
debtors  who  may  pay  the  creditor's  judgment.  There- 
fore, if  subrogation  is  provided  by  the  statute  for  sureties, 
it  is  also  provided  for  a  joint  principal.  If  prima  facie 
extinguishment  of  the  judgment  may  be  rebutted  as  to  a 
surety,  so  it  may  as  to  a  joint  principal.  If  this  is  not 
true  section  1215,  supra,  has  no  force  whatever.  Laval 
v.  Rowley,  17  Ind.  36,  and  cases  following  it,  cited  by 
appellants,  do  not  conflict  with  our  view  here  taken. 

It  was  not  necessary,  under  these  statutory  provisions, 
that  the  whole  debt  should  have  been  paid  at  the  time 
of  the  settlement,  it  is  quite  sufficient  if  it  has  been  paid 
when  contribution  is  sought.  For  none  of  the  reasons 
urged  by  appellants  was  the  complaint  subject  to  the  de- 
murrer. 

The  judgment  of  the  circuit  court  is  affirmed. 

Filed  May  29,  1894. 
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138   i7o|  No.  16,761. 

145    630 

"  '  The  Jeffersonville  Water   Supply  Company  v. 

RiTER    ET    AL. 

Mechanic's  Lien. — Furcfuiser  ofBeal  Estate, — Liability  of, — Complaint, 
— A  complaint  to  enforce  a  mechanic's  lien  under  the  act  of  1883  is 
sufficient  as  to  a  purchaser  of  the  real  estate  if  it  shgws  that  the  fur- 
nishing of  materials  commenced  prior  to  the  transfer. 

Same. — But  a  complaint  against  A  to  enforce  a  mechanic's  lien,  which 
shows  that  the  contract  was  made  with  B  prior  jto  a  conveyance  of 
the  land  to  A,  is  bad  if  it  fails  to  show  that  materials  were  furnished 
or  labor  done  while  the  title  was  still  in  B. 

Same. — Failure  of  Purchaser  to  Record  Deed. — Notice, — ^The  right  to  as- 
sert a  mechanic's  lien  is  not  affected  by  the  failure  of  a  purchaser 
of  the  real  estate  to  have  his  deed  recorded,  whereby  notice  of  the 
transfer  is  not  acquired  until  after  the  work  is  begun. 

Same. — Sufficiency  of  Notice. —  Time  of  Completion  of  Work. — Pleading, 
— A  general  allegation  that  notice  of  intention  to  hold  a  lien  was 
filed  "within  sixty  days  after  furnishing  the  material  and  doingthe 
work"  is  sufficient  under  the  statute  and  is  not  controlled  by  spe- 
cial averments  showing  that  the  work  was  submitted  to  inspection 
and  test  at  an  earlier  day,  if  it  also  is  shown  that  defects  were 
thereby  disclosed  which  postponed  its  actual  completion  to  the 
date  alleged. 

From  the  Flovd  Circuit  Court. 

A.  Bowling,  for  appellant. 

/.  II,  Stotsenhurg,  E.  B.  Stotsenburg  and  S,  S.  John- 
son,  for  appellees. 

Howard,  J. — ^This  was  an  action  brought  by  the  ap- 
pellees to  enforce  a  mechanic's  lien,  and  for  the  collec- 
tion of  a  balance  of  nearly  four  thousand  dollars  alleged 
to  be  due  on  a  contract  for  the  erection  of  a  standpipe 
for  a  system  of  water  works. 

The  complaint  was  in  four  paragraphs,  to  which  sep- 
arate demurrers  were  overruled,  as  were  also  separate 
motions  to  strike  out  the  notice  of  lien  and  all  allegations 
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in  connection  therewith,  in  the  second,  third  and  fourth 
paragraphs  of  the  complaint. 

The  appellant  answered  in  general  denial  of  each  par- 
agraph of  the  complaint,  and  also  filed  interrogatories 
which  were  answered  by  the  appellees. 

The  venue  was  changed  from  Clark  to  Floyd  county, 
and  there  was  a  trial  before  the  Honorable  George  V. 
Howk,  judge  of  that  circuit,  who  took  the  cause  under 
advisement,  but  who  died  before  announcing  his  find- 
ing. The  case  was  then,  by  consent,  submitted,  on  the 
same  evidence,  to  the  honorable  judge  below,  who  returned 
his  special  finding,  as  requested  by  the  appellant,  with 
conclusions  of  law  thereon,  in  favor  of  the  appellees. 
Judgment  was  rendered  in  accordance  with  the  conclus- 
ions of  law. 

It  is  alleged,  in  the  first  paragraph  of  the  complaint, 
that  on  April  6,  1888,  Samuel  R.  Bullock,  who  was  a 
codefendant  of  the  appellant  in  the  court  below,  but  who 
does  not  appear  as  a  party  to  this  appeal,  owned  a  cer- 
tain described  lot  in  Port  Fulton,  Clark  county,  Indiana; 
that  on  said  day  the  appellees  and  said  Bullock  en- 
tered into  an  agreement  to  the  effect  that  appellees  should 
furnish  the  materials  for  and  erect  a  standpipe  on  said 
lot  for  a  waterworks  system  for  the  city  of  Jefferson  ville; 
that  on  April  10,  1888,  the  work  of  furnishing  material 
for  said  standpipe  commenced,  and  the  same  was  com- 
pleted on  December  1,  1888;  that  the  agreed  price  of  the 
work  was  $8,072,  and,  on  October  10,  1888,  the  sum  of 
$4,000  was  paid  upon  said  amount,  and  the  further  sum 
of  $86.03,  as  freight  on  material,  was  also  paid,  leaving 
due  and  unpaid  $3,985.97;  that  all  material  furnished 
bj"  appellees  in  the  construction  of  said  work  was  used  in 
said  standpipe  upon  said  lot;  that  on  the  4th  day  of  De- 
cember, 1888,  and  within  less  than  sixty  days  after  said 
material  was  furnished  and  said  standpipe  finished,  the 
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appellees  filed  in  the  recorder's  office  of  the  county  a 
notice  of  their  intention  to  hold  a  lien  on  said  property 
for  the  amount  of  their  said  claim,  setting  forth  also  a 
description  of  the  property;  that  the  notice  was  duly  re- 
corded, and  a  copy  is  filed  with  the  complaint;  that  on 
April  21,  1888,  the  said  Bullock  and  his  wife  conveyed 
said  real  estate  to  the  appellant,  who  is  now  the  owner 
of  and  using  and  operating  the  same. 

The  mechanic's  lien  law,  in  force  during  the  time  the 
alleged  work  was  done,  was  the  act  approved  March  6, 
1883  (Acts  1883,  p.  140;  Elliott's  Supp.,  section  1688 
and  following;  section  7255  and  following,  R.  S.  1894). 

It  is  insisted  that  under  provisions  of  said  act,  the  de- 
murrer to  the  first  paragraph  of  the  complaint  should 
have  been  sustained  as  to  the  appellant,  "for  the  reason 
that  it  does  not  appear  that  any  materials  were  furnished 
or  any  labor  performed  by  the  appellees  before  the  con- 
veyance of  the  lot  by  Bullock  to  appellant;"  and  many 
authorities  are  cited  to  show  that  '*the  alienation  of  the 
real  estate  before  any  labor  is  performed  or  materials  are 
furnished-,  defeats  the  right  of  a  mere  contractor  for  la- 
bor and  materials  to  subject  the  property  in  the  hands  of 
a  purchaser  to  the  statutory  lien  for  labor  done  and  ma- 
terials furnished  after  such  alienation  of  title." 

The  contention  of  appellant  would  undoubtedly  be 
good  under*  the  authorities  cited,  if  it  were  in  fact  true 
that  the  paragraph  of  complaint  showed  that  the  materi- 
als were  furnished  and  the  work  done  after  the  convey- 
ance  of  the  land.  But  it  is  expressly  alleged  that  the 
conveyance  from  Bullock  to  appellant  was  made  "by 
deed  dated  April  21,  1888."  It  is  likewise  alleged  "that 
on  the  10th  day  of  April,  1888,  the  work  of  furnishing 
material,  etc.,  for  said  standpipe  commenced,  and  ma- 
terials for  the  same  were  furnished." 

As  said  in  appellant's  brief,  "the  language  of  the  act 
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of  .1867,  as  to  the  priority  of  mechanics'  liens,  is  sub- 
stantially the  same  as  that  of  the  act  of  1883.  In  Flem- 
ing V.  Bumgarner,  29  Ind.  424,  the  court  gave  a  con- 
struction to  the  act  of  1867,  and  said:  *A  fair  construc- 
tion of  the  law  is,  that  the  lien  of  the  mechanic  or 
material  man  relates  to  the  time  when  the  work  com- 
menced, or  the  materials  began  to  be  furnished,  as  to 
subsequent  conveyances  as  well  as  to  other  liens.' 

This  construction  of  the  law  was  approved  in  Kellen- 
berger  v.  Boyer,  37  Ind.  188,  and  the  court  added,  citing 
other  authorities:  *A  subsequent  transfer  of  the  proper- 
ty ought  and  does  not  affect  the  lien  after  work  has 
actually  been  begun.'  " 

For  a  full  discussion  of  this  subject  see  Phillips  Mech. 
Liens,  Chap.  XIX. 

We  are  of  opinion  that  the  first  paragraph  of  the  com- 
plaint is  not  subject  to  the  objection  urged  by  the  appel- 
lant under  his  demurrer.  At  most,  the  allegation  relating 
to  work  and  material  would  be  subject  to  a  motion  to 
make  more  specific  as  to  the  nature  of  the  work  and  the 
place  of  furnishing  the  material. 

The  second  paragraph  of  the  complaint  is  quite  simi,- 
lar  to  the  first.  It  is  further  alleged  in  this  paragraph, 
that  the  appellees  had  no  actual  knowledge  of  the  trans- 
fer of  the  lot  from  Bullock  to  appellant  until  the  com- 
pletion of  the  work.  This  allegation  is  lacking  in  clear- 
ness, and  was  also  subject  to  a  motion  to  make  more 
specific.  The  reasonable  inference,  however,  is  that 
appellant  failed  to  put  its  deed  on  record  until  the  com- 
pletion of  the  work.  It  is  not  easy  to  conceive  any 
other  legal  reason  why  appellees  should  have  no  knowl- 
edge of  the  transfer  of  title.  Appellant  could  not,  by 
concealing  its  deed,  defeat  the  lien  of  appellees,  even  if 
the  material  were  not  furnished  nor  the  labor  done  until 
after  the  transfer  of  title.     For  this  purpose  there  need 
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not  have  been  intentional  fraud  on  the  part  of  Bullock 
or  appellant;  but  if,  by  the  fault  or  mistake  of  appellant, 
appellees  were  kept  in  ignorance  of  the  transfer  of  title 
until  after  the  labor  and  material  were  furnished,  appel- 
lant could  not  take  advantage  of  its  own  wrong  to  defeat 
the  rights  of  appellees. 

By  section  3350,R.S.1894  (section  2931,  R.S.1881), 
a  conveyance  not  ''recorded  in  forty-five  days  from  the 
execution  thereof,  shall  be  fraudulent  and  void  as  against 
any  subsequent  purchaser,  lessee  or  mortgagee  in  good 
faith  and  for  a  valuable  consideration/' 

By  section  3345,  R.  S.  1894  (section  2926,  R.  S.  1881), 
no  conveyance  ''shall  be  valid  and  effectual  against  any 
person  other  than  the  grantor,  his  heirs  and  devisees, 
and  persons  having  notice  thereof,  unless  it  is  made  by 
a  deed  recorded  within  the  time  and  in  the  manner  pro- 
vided in  this  act." 

In  Runyan  v.  McClellan,  24  Ind.  165,  under  like  stat- 
utes, it  was  decided,  in  effect,  that  such  unrecorded  deed 
is  void  "as  to  a  person  who  Jias,  without  notice,  in  good 
faith,  and  for  a  valuable  consideration,  acquired  a  legal 
•interest  in  the  land."  See,  also.  Pierce  v.  Spear,  94 
Ind.  127. 

The  second  paragraph  of  complaint  was  good  against 
the  demurrer. 

The  motions  to  strike  out  the  notice  of  lien,  and  all 
allegations  in  connection  therewith  in  the  second,  third, 
and  fourth  paragraphs  of  complaint,  were  correctly  over- 
ruled. The  reason  urged  in  favor  of  these  motions  is 
that  it  appeared  from  the  pleadings  themselves  that  the 
notice  was  not  filed  in  time.  The  general  allegation  is 
made  in  the  second  paragraph,  that  this  notice  was  filed 
"within  sixty  days  after  the  furnishing  of  the  material 
and  doing  said  work."  Like  allegations  are  made  in  the 
other  paragraphs.     There  are  no  special  statements  go- 


MAY  TERM,  1894. 


175 


The  Jeffersonville  Water  Supply  Company  v,  Riter  et  al. 


ing  to  show  that  these  general  allegations  are  incorrect. 
This  is  suflScient  under  the  statute,  section  7257,  R.  S. 
1894  (section  1690,  Elliott's  Supp.). 

That  the  work  was  so  far  done  that  the  standpipe  was 
ready  for  inspection  and  testing  in  September,  1888,  but 
that  it  was  not  actually  tested  by  filling  with  water  until 
November,  when  leaks  were  found,  which  were  closed 
by  appellees,  at  which  time  the  work  was  finally  re- 
ceived by  appellant,  does  not  show  that  the  work  was 
finished  in  September.  The  contract  was  to  furnish 
material  and  erect  a  standpipe  as  a  part  of  a  system  of 
water  works  to  supply  the  city  of  Jeffersonville  with 
water  for  fire  and  other  purposes.  Whether  this  had 
been  done  could  only  be  determined  by  testing  the  work, 
by  putting  the  standpipe  in  actual  operation,  and  thus 
discovering  whether  it  was  sufficient  for  its  purpose  as 
provided  in  the  contract.  Only  on  such  a  test  could  the 
work  be  pronounced  complete,  the  labor  performed  and 
materials  furnished.  By  the  allegations  it  appears  that 
the  test  showed  that  additional  labor  was  in  fact  neces- 
sary, and  that  this  labor  was  actually  performed  by  ap- 
pellees. Appellees  might  themselves,  perhaps,  complain 
of  the  delay  by  appellant  in  testing  and  accepting  the 
work,  but  appellant  is  in  no  position  to  make  such  com- 
plaint. 

The  additional  allegations  in  the  third  paragraph  of 
the  complaint  make  it  somewhat  uncertain  upon  what 
theory  this  paragraph  proceeds.  It  is  alleged  that  Bul- 
lock contracted  with  appellant  to  erect  a  system  of  water 
works,  bought  the  land  and  conveyed  the  same  to  appel- 
lant in  pursuance  of  such  contract;  that  while  he  held 
the  title  to  th^  land  he  entered  into  the  contract  with  ap- 
pellees for  the  standpipe;  that  the  appellees,  '*about  the 
5th  day  of  July,  1888,  and  by  direction  of  defendants 
(Bullock  and  appellant),  and  in  presence  of,  and  by  the 
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consent  and  knqwledge  of  the  resident  oflScers,  superin- 
tendent, and  agents  of  said  Water  Supply  Company,  re- 
moved the  same  to  the  said  real  estate  so  conveyed  to 
said  Water  Supply  Company,  and  thereupon,  in  the 
presence  of,  by  consent,  and  under  the  direction  of  said 
officers  and  agents,  and  superintendent,  proceeded  in 
good  faith,  to  erect  and  complete  said  standpipe  accord- 
ing, in  all  respects,  to  the  terms  of  their  contract;  and 
that  when  completed  the  same  was  received  and  put  into 
immediate  use  by  said  Water  Supply  Company,  and  be- 
came, and  now  is,  a  material  and  necessary  part  of  its 
system  of  water  works,  and  is  so  used  by  said  company 
in  supplying  said  city  with  water/' 

If  by  this  it  is  meant  that  the  appellees  were  sub-con- 
tractors, and  that  the  appellant  was  owner  of  the  land 
with  notice  of  the  labor  performed,  and  the  material 
furnished  by  appellees,  then  the  allegations  are  insuffi- 
cient under  the  statute  then  in  force  (section  5,  Act 
March  6,  1883,  Acts  1883,  p.  140;  section  1692,  Elliott's 
Supp.),  which  required  the  sub-contractor,  '*at  or  before 
the  time  he  furnishes  the  material  or  performs  the 
labor,"  to  notify  the  owner  that  he  is  so  doing.  Under 
that  statute,  while  in  force,  as  it  was  during  the  prog- 
ress of  this  work,  mere  knowledge  on  the  part  of  the 
owner  that  labor  was  being  performed,  or  materials  fur- 
nished for  the  erection  of  a  structure  on  his  premises,  as 
has  frequently  been  held,  was  insufficient  to  enable  the 
mechanic  or  material  man  to  acquire  a  lien.  Parker  v. 
Dillingham,  129  Ind.  542,  and  authorities  there  cited. 

It  is  more  probable,  however,  that  the  theory  intended 
to  be  advanced  in  the  third  paragraph  of  the  complaint, 
is  that,  in  the  contract  with  the  appellees,  and  in  the 
superintendence  of  the  work  of  erecting  the  standpipe, 
Bullock  represented  appellant,  and  that  all  he  did  was 
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in  fact  done  for  the  company,  of  which  he  was  the  sole 
and  exclusive  controller  and  manager  during  the  build- 
ing of  the  water  works.  If  this  were  in  fact  true,  the 
acts  of  Bullock  in  the  premises  would  be  the  acts  of  the 
company.  As  to  the  appellees,  he  would  be  the  agent 
and  representative  of  the  appellant;  and  the  allegations 
made  as  to  the  presejace,  consent,  and  direction  of  the 
officers  of  appellant,  in  agreement  with  the  contract,  or- 
ders, direction  and  supervision  of  Bullock,  .would  be  ma- 
terial. Thompson  v.  Shepard,  85  Ind.  352;  Cannon  v. 
H^lfrick,  99  Ind.  164;  Phillips  Mech.  Liens,  sections 
59,  89. 

But  the  allegations  of  the  paragraph  of  complaint,  as 
made,  are  not  sufficient  for  such  a  theory.  Neither  are 
we  able  to  discover  any  theory  upon  which  this  third 
paragraph  can  stand.  It  does  not  appear,  from  any  al- 
legations made  therein,  that  any  materials  were  furn- 
ished or  labor  performed  while  the  title  to  the  land  was 
in  Bullock;  yet  it  is  alleged  that  the  contract  for  the 
work  was  made  with  Bullock  before  he  conveved  the 
land  to  appellant.  We  think  the  paragraph  bad  on  de- 
murrer. 

The  fourth  paragraph  is  much  like  the  third.  It  is 
evidently  an  attempt  to  show  that  Bullock  was  the  rep- 
resentative and  manager  of  the  appellant  company,  if 
not  indeed  the  real  owner  and  controller  of  its  stock  and 
franchise,  and  the  sole  director  of  its  officers  and  organ- 
ization during  the  time  of  the  building  of  the  water 
works,  and  particularly  during  the  time  of  the  erection 
of  the  standpipe. 

Were  the  allegations  sufficient  to  set  forth  such  a  state 

of  facts,  the  paragraph  would  undoubtedly  be  good.     In 

such  a  case,  the  acts  of  Bullock  in  the  premises  would 

be  the  acts  of  the  appellant,  and  binding  upon  it  as  such. 

Vol.  138—12 
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As  the  allegations   are  made,  however,  this  paragraph 
must  also  be  held  bad. 

An  examination  of  the  finding  of  facts  by  the  court 
shows  that  while  the  finding  is  well  supported  by  the 
evidence,  yet  it  is  not  within  the  issues  as  made  in  the 
complaint.  Evidently  the  court  based  its  finding  upon 
the  theory  attempted  to  be  made  in  the  third  and  fourth 
paragraphs  of  the  complaint,  namely,  that  Bullock  and 
the  appellant  company  were,  in  effect,  one  and  the  same; 
that  Bullock  was  the  sole  controller  and  manager  of  the 
company;  that  he  owned  all  the  stock  except  a  few 
shares  which  he  gave  to  the  directors  to  enable  them  to 
qualify  as  such;  that  all  the  officers,  including  the  su- 
perintendent or  chief  engineer  of  the  works,  were  under 
the  direction  of,  and  received  their  pay  from,  Bullock, 
who  transacted  all  of  the  business  of  the  company. 

The  allegations  of  the  complaint,  however,  as  we  have 
seen,  set  forth  no  such  theory.  If  the  necessary  allega- 
tions were  even  imperfectly  or  defectively  made,  their 
weakness  would  be  cured  by  the  finding  of  the  court. 
But  essential  allegations  wholly  omitted  can  not  be  sup- 
plied from  the  finding.  A  plaintiff  can  receive  only 
what  he  asks  for  in  his  complaint,  and  "upon  the  allega- 
tions of  fact  therein  made. 

The  motion  for  a  new  trial  should  have  been  granted, 
not,  as  we  think,  because  the  finding  of  the  court  is  not 
sustained  by  sufficient  evidence,  but  because  it  is  contrary 
to  law,  as  not  being  within  the  issues  formed  by  the  com- 
plaint. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial,  and  with  leave  to  file  an  amended  com- 
plaint. 

Filed  May  29,  1894. 
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No.  16,786. 

Wood  v.  Hughes  et  al. 

Waiver. — Filing  Amended  Paragraph  After  Demurrer  Sustained  to  Orig- 
inal,— Practice, — The  filing  of  an  amended  paragraph  of  answer  af- 
ter the  sustaining  of  a  demurrer  to  the  original  paragraph,  amounts 
to  a  waiver  of  the  ruling  on  demurrer. 

Plbadino. — Cross-Complaint, — Attorney's  Lien. — Where  a  cross-com- 
plaint seeking  to  have  an  attorney's  lien  declared  on  certain  land 
does  not  allege  that  the  notice  of  lien  was  entered  within  a  reason- 
able time  after  the  rendition  of  the  decree,  nor  that  the  services 
were  of  any  value,  it  is  insufficient.  « 

Quaere,  can  an  attorney's  lien  be  enforced  in  a  suit  to  enjoin  the  en- 
forcement of  a  supposed  legal  lien  by  execution? 

Judgment. — Objection  to  Form^  How  Made, —  Waiver. — Practice, — Ob- 
jection to  the  form  of  a  judgment  should  be  raised  by  motion  to 
modify,  and  when  not  so  raised,  it  is  waived. 

From  the  Lake  Circuit  Court. 

T.  J.  Woodj  for  appellant. 
C  N.  Morton f  for  appellees. 

Hackney,  C.  J. — At  the  November  term,  1878,  of  the 
Lake  Circuit  Court,  one  Joseph  E.  Young,  executor,  ob- 
tained a  personal  judgment  against  the  appellee  John  M. 
Hughes  for  $15,602,  including  $325  as  and  for  attorneys 
fees,  together  with  a  decree  foreclosing  a  mortgage  of 
certain  real  estate,  securing  said  amount,  against  the  ap- 
pellees Hughes  and  wife.  The  appellant  and  another 
were  the  attorneys  of  the  said  Young  in  procuring  said 
judgment  and  decree,  and,  as  such,  entered  upon  the 
record  of  said  decree  an  attorney's  lien  for  said  sum  of 
$325.  The  property  was  sold  upon  said  decree  for  $325 
less  than  the  judgment,  and  thereafter,  in  October,  1885, 
the  appellant,  then  claiming  in  his  own  behalf  said  lien, 
procured  an  execution  to  issue  to  the  appellee  sheriff  for 
the  collection  of  the  balance  of  said  judgment,  with  in- 
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terest,  and  was  about  to  levy  upon  and  sell  property  of 
said  John  M.  Hughes. 

This  suit  was  instituted  by  said  Hughes  and  wife  to 
enjoin  the  enforcement  of  said  execution,  the  complaint 
being  in  two  paragraphs,  the  second  of  which  only  is  in 
question  here.  That  paragraph  alleged  the  facts  above 
stated,  together  with  the  additional  facts  that  the  per- 
sonal judgment  was  rendered  without  the  consent  of  said 
Young,  and  contrary  to  an  agreement  with  him  that  no 
personal  judgment  should  be  taken,  and  upon  which 
agreement  no  defense  was  interposed  to  a  foreclosure; 
that  said  Hughe^,  upon  proceedings  instituted  in  April, 
1876,  was,  in  September,  1883,  duly  discharged  in  bank- 
ruptcy by  the  proper  court. 

It  is  further  alleged  that  the  attorneys'  services-were 
not  worth  to  exceed  $25,  and  that  said  Young  was  able 
and  willing  to  pay  the  same. 

There  was  an  answer  in  general  denial  and  by  four 
affirmative  paragraphs,  to  each  of  which  a  demurrer  was 
sustained.  The  appellant  filed,  also,  a  cross-complaint,' 
to  which  a  demurrer  was  sustained.  Upon  the  trial,  the 
court  found  for  the  appellees  Hughes  and  wife,  and  or- 
dered the  cancellation  of  said  judgment,  and  enjoined  the 
appellant  from  enforcing  said  execution. 

The  errors  assigned  are: 

First.    The  overruling  of  the  motion  for  a  new  trial. 

Second.  Overruling  the  demurrer  to  the  second  para- 
graph of  complaint. 

'Third.  The  court  erred  in  sustaining  a  demurrer  to 
the  fifth  paragraph  of  defendant's  answer  *  *  and 
for  sustaining  demurrer  to.  defendant  Woods'  cross-com- 
plaint." 

The  argument  of  counsel  is  not  addressed  to  these  as- 
signments of  error,  and  it  is  doubtful  if,  upon  the  argu- 
ment, any  question  is  properly  presented  for  review. 
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The  third  assignment  of  error  is  joint,  and,  under  tlie 
well  established  practice,  to  become  available,  both  of 
the  rulings  so  assigned  must  be  found  to  have  been 
erroneous. 

The  ruling  upon  the  fifth  paragraph  of  answer  was 
waived  by  the  filing  of  an  amehded  fifth  paragraph  of 
answer,  to  which  a  demurrer  was  overruled. 

The  cross-complaint  sought  a  decree  declaring  a  lien 
in  appellant's  favor  against  said  land,  and  an  order  of 
sale  thereunder.  The  notice  of  lien,  pursuant  to  statute, 
was  not  alleged  to  have  been  entered  within  a  reasonable 
time  after  the  rendition  of  the  decree,  and,  if  for  no  other 
reason,  the  cross-complaint  would  have  been  insufl&cient. 
Day  V.  Bowman,  109  Ind.  383;  Alderman  v.  Nelson,  111 
Ind.  255. 

Neither  was  it  alleged  that  the  services  of  the  appel- 
lant and  his  assignor  were  of  any  value.  This  was  also 
a  fatal  omission.  Day  v.  Bowman,  supra;  Adams  v.  Lee, 
82  Ind.  587;  Dunning  v.  Qalloway,  47  Ind.  182. 

It  is  also  questionable  whether  an  action  by  cross- 
complaint  to  establish  a  Jien  is  germane  to  a  suit  to  en- 
join the  enforcement  of  a  supposed  legal  lien  by  execu- 
tion. In  no  view  is  there  the  appearance  of  error  aris- 
ing upon  said  third  assignment. 

The  argument,  which  abounds  in  mere  abstract  state- 
ments of  propositions  of  law,  can  pot  prevail  upon  the 
second  assignment  of  error  for  atleast  two  reasons:  First. 
If  the  personal  judgment  against  John  W.  Hughes  was 
rendered  in  violation  of  an  express  agreement  between  the 
judgment  plaintiff  and  himself,  no  suggestion  is  made 
against  his  right  to  avoid  the  sale  of  his  property  as  upon 
any  personal  liability,  and,  having  brought  in  the  proper 
parties,  it  was  his  right  to  have  the  personal  judgment 
set  aside.  This  proposition  is  not  even  denied  by  appel- 
lant.    Without  the  personal  remedy,  an  execution  would 
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not  afford  the  relief  to  which  the  appellant  would  have 
been  entitled  under  the  decree  of  foreclosure — in  rem — 
it  is  not  the  writ  under  which  a  decree  of  that  nature  is 
enforced;  and,  secondly,  we  find  the  following  as  part  of 
an  express  agreement  of  the  parties  filed  in  this  court: 
''It  is  conceded  by  all  parties  that  the  showing  of  bank- 
ruptcy proceedings  in  the  circuit  court  below,  by  the  ap- 
pellees, John  \V.  Hughes  and  Julia  A.  Hughes,  *  *  * 
entitled  said  plaintiffs,  Hughes  and  Hughes,  to  a  judg- 
ment releasing  them  from  all  personal  responsibility  and 
liability  on  the  Joseph  E.  Young  judgment  of  foreclos- 
ure.'^ 

The  discharge  in  bankruptcy  was,  as  we  have  seen, 
set  up  in  said  second  paragraph  of  complaint.  It  is  per- 
fectly clear,  therefore,  that  the  appellees  were  entitled  to 
aome  relief  upon  the  second  paragraph  of  complaint, 
and  that  it  was  not  error  to  overrule  the  demurrer  to  it. 

Considerable  space  is  taken  in  the  briefs  in  arguing 
that  it  was  error  to  declare  the  decree  of  foreclosure  can- 
celed. The  only  assignment  to  which  this  argument 
could  possibly  apply  would  be  the  first.  There  was  no 
motion  to  modify  the  judgment,  and  no  ruling  in  refus- 
ing to  modify  the  judgment  is  assigned.  Under  the 
practice,  therefore,  no  proper  question  is  raised.  The 
entry,  however,  shows  ''that  the  judgment  *  is  can- 
celed.'' 

This,  we  understand,  does  not  include  the  decree,  but 
has  reference  alone  to  the  personal  judgment  against 
John  W.  Hughes.  Both  sides  discuss  questions  arising 
upon  the  statutes  of  limitations,  which  we  do  not  find  to 
be  raised  by  the  record.  The  appellant  contends  that' 
the  six  years'  limitation  precluded  the  cancellation  of 
the  personal  judgment.  This  limitation  was  not  pleaded, 
so  far  as  disclosed  by  record  and  assignment  of  error. 

The  appellee  insists  that  the  appellant's  claim  for  fees 
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was  but  an  open  and  unliquidated  account  at  best,  se- 
ciired  by  a  lien  upon  the  decree,  and  that  the  six  years' 
limitation  against  accounts  would  defeat  an  enforcement 
of  the  account  and  necessarily  defeat  the  incident,  the 
lien.     No  pleading  in  the  record  presents  this  question. 

No  doubt  the  appellant  and  his  assignor  had  a  lien  se- 
curing their  fees;  no  doubt  that  lien  could  have  been  as- 
signed, and  no  doubt  could  have  been  maintained  against 
the  fund  for  which  the  land  sold,  or  against  the  land. 
But  whether  the  sale  upon  decree  freed  the  land  from 
the  lien,  and  left  the  attorney  to  recourse  against  the 
fund  or  continued  the  lien  against  the  land  in  the  hands 
of  a  bona  fide  purchaser,  are  questions  not  before  us  for 
decision. 

There  is  no  error  presented  by  the  record,  and  the 
judgment  of  the  circuit  court  is  aflBrmed. 

Filed  May  29,  1894. 
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Owens. 

Reformation  of  Instrument. — Deed. — Decision ,  When  not  Contrary  to 
Law. — The  findings  and  conclusion  of  the  court  effecting  a  reforma- 
tion of  a  written  instrument  (a  deed),  are  not  contrary  to  law, 
where  it  appears,  not  only  by  the  preponderance  of  the  evidence, 
but  to  a  moral  certainty,  that  words  (a  reversionary  clause),  by 
matufil  mistake,  were  omitted  therefrom,  materially  altering  the 
effect  of  the  instrument.    For  the  evidence,  see  opinion. 

From  the  Hamilton  Circuit  Court. 

W.  S.  Christian  and  I.  W.  Christian ^  for  appellant. 
C.   W.  Griifin,  W.  R.  Fertig  and  II.  J.  Alexander,  for 
appellee. 
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McCabe,  J. — This  was  a  suit  brought  by  the  appellee 
against  the  appellant  and  Lewis  Kercheval,  in  a  com- 
plaint of  two  paragraphs.     The  first  paragraph  was  to 
quiet  title  of  the  appellee  in  and  to  certain  real  estate 
therein  described,  and  the  second  paragraph  sought  to    ,    . 
reform  a  certain  deed  an  account  of  mistake  in  leaving 
out  certain  words  which  were  intended  to  have  been  in- 
serted.    The  substance  of  this  paragraph  of  the  com- 
plaint is  that  one  Cook,  who  owned  the  land  in  contro- 
versy,  sold   it  to   the   Adams  Township  Gravel    Road 
Company,  a  corporation  owning  and  operating  a  gravel 
road  in  the  county,  all  the  gravel  in  a  certain  pit  situate 
on  said  real  estate,  and  the  right  to  remove  the  same  iox 
use  on  the  road  of  said  company,  it  being  expressly    ixxv- 
derstood  and  agreed  between  said  parties  that  all  rigtkt.  o^ 
said  company  to  take  gravel  from  said  pit  should  cecLS^, 
and  the  title  to  all  such  gravel  as  should  remain  shLO>vv\d[ 
revert  to  said  Cook,  whenever  its  road  should  cease  ■fc<i>    l)e 
operated  as  a  toll  road;  that  the  latter  provision  was     "L^it 
out  of  the  deed  by  mistake  of  the  parties  thereto;        "t^at 
the  road  had  been  sold  to  the  county  under  the  sta^^fci^^-te; 
that  the  officers  of  the  gravel  road  company  had,  wit'fci^ out 
authority,  embraced  said  real  estate  in  the  deed  coirm.  ^%7"«y- 
ing  the  road  to  the  county,  and  that  the  road  had  c^^^^sed 
to  be  a  toll  road;  that  appellee,  through  deeds  from    <Z^<^ok 
to  Hinshaw,  and  from  Hinshaw  to  Haworth  and  O^^'V^ns, 
and  from  Haworth  to  Owens,  had  become  the  owan-^^oi 
the  land. 

The  cause  was  dismissed  by  appellee  as  to  Kerofa  ^"^^^^ 
and  as  to  the  damages  claimed.    Appellant  answer^<3     fcy 
a  general  denial.     Trial  by  the  court,  finding  and   J^^^S' 
ment  for  appellee  over  a  motion  for  a  new  trial,  ^^itb    a 
decree  reforming  the  deed  from  Cook  to  Hinshaw,    ^-od 
quieting  appellee's  title  to  the  property. 

The  only  error  assigned  is  the  ruling  of  the  court  over- 
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ruling  the  motion  of  appellant  for  a  new  trial;  and  the 
only  ground  assigned  for  a  new  trial  in  the  motion  there- 
for, not  waived  by  failure  to  argue  the  same,  is  that  the 
decision  of  the  court  is  contrary  to  law.  The  contention 
is  that  the  evidence  of  the  alleged  mistake  was  not  suffi- 
ciently clear  and  satisfactory,  and  especially  that  if  there 
was  a  mistake  at  all  itwasnotmutual,  and  was  the  mistake 
of  one  of  the  parties  only.  No  other  question  is  presented 
by  the  appellant's  brief.  John  B.  Foulk,  the  notary 
public  who  drew  up  the  deed  and  took  the  acknowledg- 
ment, testified  that  the  parties  told  him  to  put  the  agree- 
ment into  the  deed,  and  that  that  agreement  was  that  the 
company  was  to  pay  Cook  one  hundred  dollars  for  the 
gravel,  and  when  the  company  ceased  to  be  a  company 
it  was  to  go  back  to  the  land.  The  reason,  he  states,  why 
he  left  that  provision  out,  is  that  "this  was  done  along  in 
the  evening;  there  was  five  or  six  deeds  together  and  a 
good  many  mortgages  made,  a  good  many  around  there 
talking,  and  I  was  tired  and  just  neglected  to  put  it  in. 
*  *  I  did  not  notice  the  mistake;  did  not  notice  leav- 
ing out  that.*' 

The  following  questions  to,  and  answers  by,  said  wit- 
ness were  made: 

''Then  you  think  this  mistake  in  this  deed  was  your 
mistake,  do  you?     A.    Yes,  sir. 

"Q.  You  don't  know  whether  it  was  a  mistake  on  the 
part  of  Boatman  and  Teters  or  not?*' 

Boatman  and  Teters  represented  the  gravel  road  com- 
pany. His  answer  to  that  question  was:  ''No,  I  couldn't 
account  for  their  talk." 

Cook,  the  grantor  in  the  deed  to  the  gravel  road  com- 
pany, testified  in  a  deposition  that  he  proposed  to  the 
president  of  the  company  to  sell  to  the  company  the 
privilege  of  the  gravel  for  one  hundred  dollars,  with  a 
provision  in  the  grant  that  when  the  Adams  Gravel  Road 
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Company  should  cease  to  use  the  pit  the  same  was  to  go 
back  and  revert  to  the  land.  The  president  of  the  com- 
pany requested  Mr.  Foulk  to  reduce  the  grant  to  writing. 
*  *  He  told  Mr.  Foulke  that  they  were  to  have  a  cer- 
tain amount  of  gravel  for  one  hundred  dollars,  and  when 
they  ceased  to  use  the  gravel  pit  for  the  Adams  Gravel 
Road  Company  it  reverted  back  to  the  land.  I  supposed 
Mr.  Foulk  had  reduced  the  grant  to  writing,  as  the  pres- 
ident had  dictated  it,  and  I  just  signed  it  without  look- 
ing it  over,  supposing  the  provision  was  in  it.  I  had 
no  intention  of  conveying  the  absolute  title.  *  I  never 
thought  of  such  a  thing.  *  *  ♦  To  my  knowledge 
the  president  of  the  company  had  no  intention  of  receiv- 
ing such  absolute  title  or  grant.*' 

Boatman,  on  behalf  of  appellant,  testified  that  he  was 
present  and  heard  all  about  the  terms  of  the  purchase, 
but  does  not  remember  whether  there  was  any  agreement 
that  the  land  was  to  revert  after  the  company  ceased  to 
use  it.  The  only  testimony  on  that  point  offered  and 
introduced  by  the  appellant,  was  of  that  character,  and 
to  the  effect  that  the  witness  heard  nothing  about  put- 
ting a  reversionary  clause  in  the  deed.  Such  testimony 
falls  very  far  short  of  contradicting  the  appellees'  evi- 
dence. 

One  rule  in  such  cases  contended  for  by  appellant  is: 
''To  entitle  a  party  to  a  decree  of  a  court  of  equity  re- 
forming a  written  instrument,  it  must  be  shown  that 
words  were  inserted  that  were  agreed  to  be  left  out,  or 
that  words  were  omitted  that  were  agreed  to  be  inserted." 
Nelson  v.  Davis,  40  Ind.  366;  Allen  v.  Anderson,  44  Ind. 
395;  Baldwin  v.  Kerlin,  46  Ind.  426;  Heavenridge  v. 
Mondy,  49  Ind.  434;  Easter  v.  Severin,  78  Ind.  540; 
Baker  v.  Pyatt,  108  Ind.  61. 

There  can  be  no  question  that  the  evidence  in  the  case 
before  us  complies  with  this  rule.     It  shows  that  there 
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was  to  have  been  a  reversionary  clause  inserted  which 
was  omitted  by  mistake  of  all  the  parties.  Another  rule 
contended  for  in  such  cases  is  that  '^relief  will  be 
granted  in  cases  of  written  instruments  only  when  there  is 
a  plain  mistake  clearly  made  out  by  satisfactory  proofs. 
The  rule  forbids  relief  whenever  the  evidence  is  loose, 
equivocal,  or  contradictory,  or  is  in  its  texture  open  to 
doubt  or  opposing  presumptions."  Oiler  v.  Gardj  23 
Ind- 212(218).  *' Equity  relieves  against  mistakes,  *  in 
*  a  written  contract ;  and  parol  evidence  is  admissible 
to  prove  the  mistake,  though  it  be  denied  in  the  answer. 
But  equity  will  not  interpose  in  such  case,  unless  there 
be  the  clearest  and  most  satisfactory  proof  of  the  mis- 
take and  of  the  agreement  between  the  parties.'*  Gray 
V.  Woods,  4  Blackf.  432.  "To  authorize  acourt  of  equity 
to  reform  a  written  instrument,  on  the  ground  of  mistake, 
it  must  be  established  beyond  reasonable  controversy,  and 
be  made  entirely  plain,  that  .the  instrument  does  not  ex- 
press the  intent  of  the  parties."  Linn  v.  Barkey,  7 
Ind.  69.  See,  also,  11  Am.  and  Eng.  Ency.  Law  346;  2 
Pomeroy's  Equity  Jur.,  section  859,  lays  down  the  rule 
thus:  '^Courts  of  equity  do  not  grant  the  high  remedy 
of  reformation  upon  a  probability,  nor  even  upon  a  mere 
preponderance  of  the  evidence,  but  only  upon  a  cer- 
tainty of  the  error. "  The  evidence  we  have  quoted  above, 
we  think,  is  amply  sufficient  under  these  rules  to  entitle 
the  appellee  to  a  reformation.  There  are  many  circum- 
stances detailed  in  the  evidence,  which  would  needlessly 
extend  this  opinion,  that  when  considered  along  with  the 
evidence  set  out  above  renders  it  morally  certain  that 
the  agreement  was  that  the  land  was  to  revert  when  the 
company  ceased  to  operate  their  road  as  a  toll  road,  and 
and  that  such  agreement  was  to  have  been  expressed  in 
the  deed  by  a  reversionary  clause,  and  that  such  clause 
was  omitted  from  the  deed  by  the  mistake  of  the  drafts- 
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man  and  all  the  parties.     The  finding  of  the  court  was 
according  to,  and  fully  justified  by,  the  law. 
The  judgment  is  affirmed. 

Filed  May  29,  1894. 
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166  587|  Sparta  School  Township  of  Dearborn  County,  In- 

diana, V.  Mendell. 

School  Township.  —  Teacher.  —  Contract.  —  Mistake. — Reformation.— 
A  contract  for  the  services  of  a  teacher  in  the  public  schools  of  a 
township,  which,  as  written  and  signed,  appears  upon  its  face  to  be 
between  the  teacher  and  the  civil  township,  may,  in  an  action 
thereon  against  the  school  township  be  reformed  upon  allega- 
tions of  mutual  mistake,  and  enforced  against  the  latter  corpora- 
tion. 

Same. — JReformation  of  Contract. — Demand. — Where  the  only  relief 
sought  is  the  reformation  of  a  contract,  a  previous  demand  for  a 
correction  is  essential ;  but  where,  in  addition  to  the  reformation,  a 
recovery  is  asked,  no  prior  demand  is  necessarj-. 

Same. — Townahip  Trustee. — Contracts  of  Predecessor. — Presumption  as 
to  Knowledge. — An  incoming  township  trustee  is  presumed  to  have 
come  into  possession  of  knowledge  of  all  the  affairs  of  his  school 
township,  and  he  can  not  ignore  contracts  made  by  his  township 
through  his  predecessor,  upon  the  ground  that  it  is  defective  in 
form. 

Same. — Character  of  Contract. — Inquiry. — A  contract  between  a  town- 
ship, by  its  trustee,  and  a  teacher,  for  the  latter's  services,  although 
on  its  face  the  contract  is  by  the  civil  township,  is  sufficient  to  put 
a  successor  of  the  trustee  upon  inquiry  as  to  the  real  character  in 
which  the  outgoing  trustee  intended  to,  and  did,  contract. 

Same. —  Trustee  May  Employ  Teacher  for  Service  Extending  into  Term 
of  Successor. — A  township  trustee  may  employ  a  teacher  for  a 
school  term  which  will  be  in  the  official  term  of  his  successor  in  the 
trust. 

Same. —  Teacher^s  Contracts. —  Limited  by  Available  Public  Funds. — 
The  nature  of  the  service,  and  the  public  interests  involved,  require 
that  contracts  to  teach  public  schools  shall  be  construed  to  be  so 
limited  as  to  correspond  with  the  public  funds  available. 
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Same. — Offer  of  Different  School. —  Teacher  Not  Bound  to  Accept, — A 
teacher  who  has  contracted  with  a  township  for  a  certain  school  is 
not  bound  to  accept  in  lieu  thereof  an  inferior  school,  which  by 
reason  of  a  lack  of  attendance  is  likely  to  be  discontinued  by  the 
trustee  at  any  time. 

Same. — In  an  action  by  a  teacher  upon  a  contract  to  teach  a  particular 
school^  an  answer  that  a  different  school  was  offered  is  avoided  by 
a  reply  showing  that  another  competent  teacher  had  been  pre- 
viously contracted  with  for  the  offered  school. 

Same. — Construction  of  Contracts  of  Public  Officers. — ^The  powers  of  a 
public  officer  to  contract  being  prescribed  by  law,  his  contracts  are 
presumed  to  have  been  executed  in  the  capacity  corresponding 
with  the  official  duty  the  officer  ought  to  perform  respecting  the 
subject-matter  in  hand. 

From  the  Dearborn  Circuit  Court. 

H.  D!  McMullen,  H.  R.  McMullen  and  W.  R.  John- 
ston, for  appellant. 

G.  M.  Roberta  and  C  W.  Stapp,  for  appellee. 

Dailey,  J. — This  action  was  brought  by  the  appellee, 
Emma  Mendell,  against  the  appellant,  to  recover  dam- 
ages for  the  alleged  breach  of  a  written  contract  for 
teaching  school  in  school  district  No.  1,  in  Sparta  town- 
ship, Dearborn  county.     The  contract  is  dated  August 
2,  1890,  and  is  signed  by  O.  M.  Loyd,  then  the  trustee 
of  Sparta  civil  township,  and  of  Sparta  school  township, 
and  by  the  appellee  as  teacher.     This  contract  purports 
to  be,  and  is,  upon  its  face,  the  contract  of  Sparta  civil 
township,  not  Sparta  school  township.     Jackson  Tp.  v. 
Home  Ins.  Co.,  etc.,  54  Ind.  184;  McLaughlin  v.  Shelby 
Tp.,  etc,  52  Ind.  114.     It  begins:    ''Memorandum  of 
agreement  between   0.   M.   Loyd,   township   trustee  of 
Sparta  township.   Dearborn  county,   and  State   of   In- 
diana, of  the  first  part,  etc.,  and  is  signed  ^'0.  M.  Loyd, 
township  trustee.''     The  original  complaint  only  sought 
to  recover  damages  for  the  alleged  violation  of  this  con- 
tract on  the  part  of  the  defendant  school  township,  but 
upon  demurrer  to  certain  pa^graphs  of  the  answer,  the 
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court  carried  the  demurrer  back  to  the  complaint,  hold- 
ing it  to  be  bad.  Thereupon  the  plaintiff  was  granted 
leave  to  amend,  and  filed  her  amended  complaint,  by 
which  it  is  sought  to  reform  the  written  contract,  by  the 
correction  of  an  alleged  mistake  therein,  and  to  recover 
upon  it,  as  reformed,  for  the  alleged  breach  of  its  con- 
ditions.    The  appellant  has  assigned  four  errors: 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  Sustaining  the  demurrer  to  the  second,  third  and 
sixth  paragraphs  of  answer. 

3.  Overruling  the  demurrer  to  the  second  and  third 
paragraphs  of  reply. 

4.  Overruling  the  motion  for  a  new  trial. 

By  section  4437,  R.  S.  1881,  Burns'  Rev.  1894,  sec- 
tion 5913,  the  township  trustee  of  a  civil  township  in 
this  State  is  ex  officio  trustee  of  the  school  township. 
But  the  civil  township  and  the  school  township  are  sep- 
arate and  distinct  corporations.  Rev.  Stat.  1881,  sec- 
tion 4437,  supra;  Carmichael  v.  Lavrrence,  47  Ind.  554; 
McLaughlin  v.  Shelby  Tp,,  supra;  Jackson  Tp.  v.  Barnes, 
55  Ind.  136;  Greensboro  Tp,  v.  Cook,  58  Ind.  139;  Win- 
gate  v.  Harrison  School  Tp.,  59  Ind.  520;  Utica  Tp,  v. 
Miller,  62  Ind.  230;  Harrison  Tp.  v.  McGregor,  67  Ind. 
380. 

The  only  power  or  authority  of  either  to  contract  is 
the  power  conferred  by  statute.  A  school  township  has 
power  to  employ  teachers  and  to  make  valid  contracts 
therefor.  Jackson  Tp.  v.  Barnes,  supra;  Greensboro  Tp. 
V.  Cook,  supra. 

A  civil  township  has  no  such  power,  and  any  such 
contract  by  a  civil  township  is  void.  Harrison  2)).  v. 
McGregor,  supra;  Jackson  Tp,  v.  Barnes,  supra;  Greens^ 
boro  Tp.  V.  Cook,  supra;  Wingate  v.  Harrison  School  Tp.^ 
supra;  Utica  Tp.  v.  Miller,  supra;  Harrison  7^.  v.  Mc- 
Gregor, supra. 
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A  ^contract  executed  by  one  described  therein  as 
"trustee''  of  a  township  named,  is  prima  facie  the  con- 
tract of  the  civil  township.  Jackson  Tp.  y.  Home  Ins. 
Co.,  etc.,  supra.  Such  is  the  contract  in  this  case.  As  we 
have  seen  in  the  body  of  the  instrument,  he  is  described 
as  ' 'township  trustee  of  Sparta  township,  in  Dearborn 
county,  etc.,''  and  it  is  signed  '*0.  M.  Loyd,  township 
trustee." 

The  only  mistake  alleged  is,  that  in  the  contract  the 
words  'Hownship  trustee  of  Sparta  township"  were 
written  in  the  commencement  of  the  contract,  instead  of 
the  words  "trustee  for  Sparta  school  township.''  *  *  * 
and  "the  signature  thereto  by  said  trustee  was  written 
O.  M.  Loyd,  township  trustee,"  instead  of  "0.  M.  Loyd, 
trustee  of  Sparta  school  township."  It  seems  from  the 
nature  of  the  agreement,  that  the  writing  which  was  in- 
tended by  the  parties  to  evidence  the  contract  was,  in 
legal  intendment  and  necessary  construction,  binding 
on  the  school  township,  yet,  as  it,  in  form,  is  in  the 
name  of  the  civil  township,  it  was  necessary,  before  the 
appellee  could  recover,  that  there  should  be  a  reforma- 
tion on  the  ground  of  a  mutual  mistake.  In  view  of 
the  allegations  of  the  amended  complaint,  it  is  an  errone- 
ous assumption  to  say  that  this  action  was  on^a  written 
contract  independent  of  the  reformation  sought  and 
awarded.  As  we  understand  it,  the  appellee  seeks  to  re- 
form and  enforce  a  contract  actually  made  according  to 
the  real  stipulations  which  passed  between  the  two  con- 
tracting parties  antecedent  to  the  execution  of  the  writing, 
which  by  their  mutual  mistake,  inadvertence,  and  over- 
sight were  defectively  stated  in  the  writing.  In  Am.  and 
Eng.  Ency.  of  Law,  volume  20,  p.  713,  it  is  said:  "When 
an  agreement  is  made  and  reduced  to  writing,  but  through 
mistake,  inadvertence,  or  fraud,  the  writing  fails  to  ex- 
press correctly  the  contract  really  made,  a  court  of  equity 
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will  reform  the  instrument  in  conformity  with  the  real 
intention  of  the  parties/'  In  Wald's  Pollock  on  Con- 
tracts (ed.  1885),  side  page  470,  note  S,  is  the  follow- 
ing: ** Where  an  instrument  is  drawn  and  executed, 
which  professes,  or  is  intended  to  carry  into  execution 
an  agreement  previously  entered  into,  but  which,  by 
mistake  of  the  draftsman,  either  as  to  fact  or  law,  does 
not  fulfill,  or  which  violates  the  manifest  intention  of 
the  parties  to  the  agreement,  equity  will  correct  the 
mistake,  so  as  to  produce  a  conformity  of  the  instrument 
to  the  agreement."  In  Pomeroy's  Eq.,  volume  2,  section 
845,  is  this  language: 

*'If,  on  the  other  hand,  after  making  an  agreement,  in 
the  process  of  reducing  it  to  a  written  form  the  instru- 
ment, by  means  of  a  mistake  of  law,  fails  to  express  the 
contract  which  the  parties  actually  entered  into,  equity 
will  interfere  with  the  appropriate  relief,  either  by  way 
of  defense  to  its  enforcement,  or  by  cancellation,  or  by 
reformation,  to  the  same  extent  as  if  the  failure  of  the 
writing  to  express  the  real  contract  was  caused  by  a 
mistake  of  fact.  In  this  instance  there  is  no  mis- 
take asto  the  legal  import  of  the  contract  actually  made; 
but  the  mistake  of  law  prevents  the  real  contract  from 
being  embodied  in  the  written  instrument.  In  short,  if 
a  written  instrument  fails  to  express  the  intention  which 
the  parties  had  in  making  the  contract  which  it  pur- 
ports to  contain,  equity  will  grant  its  relief,  afiirmative 
or  defensive,  although  the  failure  may  have  resulted 
from  a  mistake  as  to  the  legal  meaning  and  operation  of 
the  terms  or  language  employed  in  the  writing.'*  The 
writing  is  not  the  whole  and  sole  agreement.  The  stip- 
ulations between  competent  contracting  parties  constitute 
the  contract,  while  the  writing  is  only  evidence  of  the 
agreement  or  coming  together  of  minds. 

In  Wald's  Pollock,  etc.,  supra,  side  page  5,  note  d, 
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we  quote  as  follows:  ''It  is  submitted,  however,  as  to 
all  parol,  contracts  of  common  law  origin  (as  distin- 
guished from  specialties,  and  some  contracts  originating 
in  the  custom  of  merchants,  which  have  been  distin- 
guished as  'mercantile  specialties,'  2  Ames  Cas.  Bills 
and  Notes,  872),  that  when  put  into  writing,  the  writing 
is  but  evidence  of  the  contract  which  in  legal  contem- 
plation is  made  orally." 

The  rules  with  reference  to  mutual  mistakes,  reforma- 
tion of  contracts  and  showing  by  parol  the  capacity  in 
which  the  parties  contracted,  apply  between  corporations 
and  individuals  as  well  as   between   natural   persons. 
That  Sparta  school  township  has  the  power,  under  sec- 
tion 4437,  supra,  to  enter  into  contracts  for  the  employ- 
ment of  teachers,  is  a  plain  proposition  that  can  not  be 
questioned.     That  in  making  such  a  contract  the  school 
township,  and  not  the  trustee,  is  the  contracting  party,  is 
not  open  for  dispute.     The  allegations  of  the  complaint 
show  that  such  corporation,  Sparta  School  Township, 
through  its  agent,  the  trustee,  made  a  valid  contract  with  . 
the  appellee  to  teach  school.     This  contract,  so  actually 
and  really  made,  was  not  void;    not  ultra  mre«,  against 
public  policy,  or  contaminated  with  any  infirmity  what- 
ever, and  there  was,  therefore,  no  valid  reason  why  it 
should  not  have  been  evidenced  by  a  writing  in  due 
form,  so  executed  as  to  effectually  state  its  terms.     So 
long,  therefore,  as  the  reformation  sought  is  no  more 
than  to  make  the  writing  state  the  actual  contract,  there 
is  no  reason  why  it  should  be  exempt  from  the  general 
rule. 

From  the  averments  in  the  amended  complaint,  the 
mistake  claimed  is  that  the  common  agent  of  the  two 
corporation  principals,  by  mistake  of  both  parties,  sub- 
stituted in  the  body  of  the  writing  the  wrong  principal; 
Vol.  138—13 
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that  is,  the  one  which  had  made  no  contract  whatever, 
and  in  like  manner,  by  such  mistake  in  the  execution  of 
the  contract,  signed  himself  as  the  agent  of  the  wrong 
principal  instead  of  the  principal  which  had  made  the 
contract.  Courts  can  not  ignore  the  distinction  between 
the  actual  contract  and  a  defective  and  insufficient  writ- 
ing, which,  without  reformation,  is  no  evidence  of  any- 
thing that  was  actually  made  or  could  have  been  made. 
In  this  case  there  is  no  effort  to  substitute  one  contract- 
ing party  for  another.  It  proceeds  upon  the  theory  that 
the  school  township  was  the  real  contracting  party  with 
the  appellee,  but  by  mutual  mistake  the  trustee  inserted 
the  wrong  description  of  his  principal  in  the  body  of  the 
instrument  and  appended  the  wrong  designation  of  his 
office  to  his  signature.  This  should  be  open  to  the  same 
correction  as  any  other  part  of  the  writing.  It  is  not  a 
case  where  the  wrong  man  has  affixed  a  signature  to  the 
contract,  but  how  he  designates  in  the  writing  and  in 
connection  with  his  signature  his  official  capacity. 

The  appellant's  counsel  say:  **The  execution  of  the 
instrument  by  the  trustee  was  the  act  of  a  public  officer, 
and  was,  therefore,  a  mistake  of  law,  *  ♦  »  and 
such  mistakes  can  not  be  corrected  by  the  courts."  We 
think  the  learned  counsel  fail  to  recognize  the  distinction 
between  a  mistake  of  law,  as  to  the  legal  effect  of  a  con- 
tract correctly  understood  by  the  parties,  so  far  as  its 
terms  and  stipulations  are  concerned,  and  a  legal  mistake 
made  in  reducing  a  plain  and  well  understood  stipula- 
tion to  proper  form.  One  is  a  mistake  as  to  ttie  effect, 
and  the  other  is  a  mistake  in  carrying  into  execution 
that  which  in  its  oral  form  was  well  understood. 

The  evidence  in  this  case  clearly  shows  that  0.  M. 
Loyd,  in  making  the  contract  with  the  appellee  to  teach 
school,  was  acting  in  the  capacity  of  trustee  of  the  school 
township.     The  paper  itself  furnishes  abundant  evidence 
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of  the  mistake  of  the  parties,  as  the  subject-matter  in 
mind  was  the  teaching  of  a  school,  and  the  intent  was  to 
bind  the  school  township,  which  such  trustee  alone 
could  do. 

In  Eastman f  Admr.,  v.  Provident  Mut.  Relief  Assn.,  65 
N.  H.  176,  it  is  said:  ''Equity  requires  an  amendment 
of  the  writing  that  will  make  the  contract  what  the  par- 
ties supposed  it  was  and  intended  it  should  be,  although 
their  mistake  is  one  of  law  and  not  of  fact." 

We  think  the  allegations  of  the  complaint  are  suffi- 
cient to  authorize  the  relief  prayed  for.  Leedy  v.  Nash, 
67  Ind.  311;  Monroe  v.  Skelton,  36  Ind.  302. 

It  was  proper  for  the  appellee  to  show  that  she  ap- 
peared at  the  school  at  the  time  stipulated,  and  demanded 
to  teach.  It  was  her  duty  to  be  on  hand  ready  and  wil- 
ling to  perform  the  conditions  of  the  contract  as  she  had 
in  fact  made  them.  But  she  was  not  bound  to  demand 
a  correction  or  reformation  of  the  contract  before  insti- 
tuting suit.  Where  the  only  relief  bought  is  the  re- 
formation, a  previous  demand  is  essential,  but  where, 
in  addition  to  the  reformation,  a  recovery  is  asked,  no 
prior  demand  is  necessary.  Axtel  v.  Chase,  83  Ind.  546 
(556);  Lucas  v.  Labertue,  8S  Ind.  277;  Thornton  and 
Ballard's  Ann.  Pr.  Code,  section  279. 

In  the  application  of  this  principle,  it  makes  no  dif- 
ference that  the  contract  in  question  was  repudiated  by 
the  successor  of  O.  M.  Loyd  who  was  school  trustee 
when  it  was  entered  into.  The  incoming  trustee  can  not 
ignore  the  contracts  made  by  his  township  through  his 
predecessor,  upon  the  technicality  that  it  was  defective 
in  form  on  its  face.  He  is  presumed  to  have  come  into 
possession  and  knowledge  of  all  the  affairs  of  his  school 
township,  and  such  knowledge,  once  obtained,  con- 
tinues. Trustees  may  come  and  go,  but  the  school  town- 
ship goes  on  forever. 
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The  paper  itself  was  suflScient  to  put  him  upon  in- 
quiry as  to  the  real  character  in  which  the  outgoing 
trustee  intended  to  and  did  contract.  For  this  reason 
the  demurrer  to  the  third  paragraph  of  answer  setting 
up  want  of  notice  was  properly  sustained.  He  cotild  not 
disregard  the  contract  on  the  assumption  that  the  out- 
going trustee  had  no  right  to  employ  a  teacher  for  a 
school  term  which  would  be  in  the  official  term  of  his 
successor.  It  has  been  decided  otherwise.  School  Tovm 
of  Milford  v.  Zeigler,  1  Ind.  App.  138. 

The  sixth  paragraph  of  partial  answer  pleads  the  in- 
sufficiency of  funds  to  carry  out  the  contract  in  full,  but 
avers  that  there  were  funds  to  teach  sixteen  weeks  in  the 
school  district,  and  school  was  taught  for  that  time. 
The  ruling  on  this  answer  does  not  constitute  available 
error,  because  it  is  defective  in  not  showing  the  part  of 
the  complaint  to  which  it.i«  directed.  The  contract  sued 
on  is  to  be  construed  with  reference  to  the  funds  and  the 
time  actually  taught,  as  will  be  seen  by  examining  its 
provisions.  No  more  than  that  could  be  recovered  un- 
der the  complaint;  no  more  was  in  fact  obtained.  The 
sixteen  weeks  set  up  in  the  partial  answer  would  make 
96  days,  which,  at  the  contract  price,  $1.80  per  day, 
would  be  $172.80.  The  recovery  had  by  the  judgment 
was  $169.20,  being  $3.60  less  than  the  partial  answer 
conceded  to  be  recoverable.  Hence  the  appellant  was 
not  harmed  by  the  ruling  of  the  court  sustaining  this 
demurrer. 

The  testimony  of  Trustee  Whiteford  showed  that  94 
days  were  taught  in  the  school,  which,  at  $1.80  per  day, 
equals  the  exact  amount  of  the  judgment.  The  appel- 
lant was  entitled  to  no  greater  reduction  under  the  aver- 
ments of  the  answer  than  the  complaint  itself  necessarily 
conceded.  The  very  nature  of  the  service,  and  the  public 
interests  involved  therein,  require  that  the  term  of  days, 
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weeks,  or  months  mentioned  in  contracts  to  teach  public 
schools  should  be  construed  to  be  so  limited  as  to  corres- 
pond with  the  public  funds  available. 

It  is  next  claimed  that  the  court  erred  in  overruling  the 
demurrers  addressed  to  the  second  and  third  paragraphs 
of  reply  to  the  fifth  paragraph  of  answer,  which,  in  de- 
fense to  the  demand  for  damages,  alleged  that  the  appel- 
lee was  offered  another  school.  One  of  these  replies 
averred  that  the  offer  was  coupled  with  a  condition  that 
appellant  could,  at  its  option,  at  any  time,  discontinue 
the  proffered  school  for  lack  of  school  children,  and  upon 
the  further  condition  that  appellee,  upon  accepting  the 
same,  should  release  and  surrender  up  the  contract  and 
right  of  action  herein  sued  on,  and  waive  all  her  rights 
and  claims  under  the  contract  alleged  in  the  complaint. 
Appellant  contends  that  the  right  to  discontinue  is  a 
condition  the  law  makes  a  part  of  every  contract  to  teach, 
and  that  it  may  be  exercised  at  any  time  at  the  discre- 
tion of  the  trustee,  and  hence  the  presence  of  such  stipu- 
lation in  a  contract  does  not  change  its  legal  effect. 

In  our  opinion  this  right  is  not  an  arbitrary  one,  and 
it  may  be  abused.  The  presumption  is  that  he  will  act 
judiciously  and  reasonably,  and  be  controlled  by  the  ex- 
igencies of  each  particular  case,  and  that  no  school  with 
an  abundant  attendance  of  children  would  be  discon- 
tinued, while  one  with  few  children  would  be.  This 
fact  is  what  makes  the  value  of  a  contract  to  teach  that 
school  which  possesses  the  conditions  insuring  its  con- 
tinuance much  more  valuable  than  the  contract  to  teach 
a  school  which  affords  no  such  assurance.  Thus,  the 
one  contract  is  made  more  valuable  than  the  other,  and 
it  can  not  be  said  that  nothing  is  lost  by  the  substitution 
of  one  school  for  another  in  the  same  township. 

It  will  be  observed  that  the  answer  to  which  the  reply 
was  directed,  while  it  averred  that  the  offered  school  was 
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as  desirable  and  convenient,  and  to  be  of  as  long  a  term 
as  the  one  mentioned  in  the  contract  sued  upon,  did  not 
aver  that  it  was  possessed  of  those  conditions  as  to  num- 
ber of  children  attending,  which  would  make  it  of  equal 
character  in  the  trustee's  estimation  when  deciding  on 
the  question  of  discontinuance. 

The  complaint  avers  that  there  was  taught  in  the 
school  mentioned  in  the  contract  a  term  of  twenty-four 
weeks.  The  answer  to  the  complaint,  alleging  an  offer 
of  a  school  which,  so  far  as  appears,  was  surrounded  by 
conditions  sufficient  to  have  caused  the  trustee  to  discon- 
tinue it  in  a  week,  is  not  sufficient  to  deprive  appellee  of 
her  rights  under  the  contract  upon  which  she  seeks  to 
recover.  She  was  not  compelled  to  abandon  all  rights 
under  a  certainty  to  meet  the  requirements  of  a  rule  that 
enjoins  one  thrown  out  of  employment  to  accept  other 
service  in  the  same  line.  Such  a  rule  is  not  the  law  and 
would  lead  to  gross  injustice.  The  condition,  coupled  with 
the  offer,  provided  for  the  surrender  of  a  valuable  right. 
The  rule  requiring  the  acceptance  of  other  employment, 
requires  it  to  be  tendered  without  conditions  such  as 
would  be  so  injurious  to  the  person  as  the  yielding  of  a 
contract  containing  advantages  for  one  with  no  value  in 
it,  or  one  stipulating  for  less  per  diem  and  liable  to  be 
put  an  end  to  at  any  time,  as  is  shown  by  the  answer. 
The  fact  that  it  would  be  taught  as  long  as  the  other 
school  appellee  could  not  anticipate. 

The  third  paragraph  of  reply  averring  that  the  trustee 
had  already  contracted  in  writing,  with  other  competent 
teachers,  to  teach  the  offered  schools,  avoided  the  answer, 
because  it  showed  that  by  reason  of  a  prior  contract  with 
others  the  schools  were  already  taken,  and  it  was  beyond 
the  power  of  appellant  to  make  the  contract  good.  But, 
had  this  reply  been  bad,  no  injury  resulted  to  appellant, 
because  the  same  facts  could  have  been  proved  under  the 
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rirst  reply,  which  was  in  general  denial.  The  authorities 
all  agree  that  contracts  made  by  public  officers  or  public 
agents,  not  only  as  to  their  construction,  but  as  to  the 
manner  of  signature  and  execution,  stand  upon  an  en- 
tirely different  footing  from  ordinary  contracts  between 
individuals.  The  rights  and  powers  of  public  officers  to 
contract  being  prescribed  by  law,  it  is  easily  ascertained 
from  the  terms,  purposes  and  subject-matter  thereof,  not 
only  what  the  contract  is,  but  the  official  capacity  in 
which  it  is  executed,  and  it  is  presumed  to  have  been  in 
that  capacity  corresponding  with  the  official  duty  the  of- 
ficer ought  to  perform  respecting  the  subject-matter  in 
hand;  therefore,  describing  himself  individually  in  the 
body  of  the  contract,  or  signing  himself  individually  or 
with  a  wrong  designation,  is  not  construed  as  an  indi- 
vidual contract.  Sheets  v.  Selden's  Lessee,  2  Wall.  (U. 
S.)  177  (191);  School  Town  of  Monticello  v.  Kendall, 
Admx.,  72  Ind.  93;  Mackenzie  v.  Board,  etc.,  72  Ind. 
189;  State,  ex  reL,  v.  Helms,  136  Ind.  122. 

In  1  Am.  and  Eng  Encyc.  of  Law,  page  386,  note  1, 
it  is  said:  ' 'Public  agents,  acting  in  their  official  ca- 
pacity, may  sign  their  own  names  and  bind  their  prin- 
cipals.'' 

Prom  these  authorities  it  seems  clear  that  it  is  proper 
to  show  by  parol,  and  from  the  subject-matter  contracted 
about,  the  real  capacity  in  which  the  public  officer  acted 
in  entering  into  the  same.  Applying  these  principles  to 
the  case  under  consideration,  the  judgment  of  the  court 
below  is  fully  sustained  on  the  writing  and  the  evidence 
set  out  in  the  record. 

A  part  of  appellee's  evidence  is  as  follows:  ''It  was 
Saturday  he  told  me  where  the  school  was  and  as  to  pay, 
he  said  he  was  school  trustee  and  was  transacting  school 
business.  In  signing  the  contract  introduced  in  evidence, 
I  intended  to  contract  with  the  school  township." 
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0.  M.  Loyd  testified:  **I  was  acting  as  school  trustee 
of  Sparta  school  township  at  the  time  I  made  the  con- 
tract.'' 

It  would  seem,  from  the  very  fact  that  the  contract 
was  for  the  employment  of  a  teacher,  that  the  trustee  was 
acting  as  a  school  trustee  in  executing  the  agreement  sued 
on,  because  in  no  other  capacity  could  he  legally  and 
properly  act  while  so  engaged. 

The  judgment  is  affirmed. 

Filed  May  29, 1894. 


No.  16,730. 

Shirley  et  al.  v,  Crabb. 

Easement. —  Use  of  Stairway. — Destruction  of  Building. — Extinguishment 
of  Right. — A  reservation  of  such  a  right  of  way  over  a  stairway  and 
hall  as  may  "be  necessarj'  to  the  proper  use  and  occupancy  of  the 
upper  story"  of  a  building,  does  not  carry  an  interest  in  the  soil, 
and  the  destruction  of  the  building  by  fire  without  the  fault  of  the 
servient  owner,  extinguishes  the  right. 

From  the  Hendricks  Circuit  Court. 

G.  W.  Brill,  G.  C.  Harvey,  E.  G.  Hogate  and  /.  L. 
Clark,  for  appellants. 
C.  Foley,  for  appellee. 

Hackney,  J. — This  action  was  by  the  appellants,  and 
its  object  was  to  quiet  title  to  an  easement. 

The  only  question  in  the  case  arises  upon  an  exception 
to  one  conclusion  of  law  stated  upon  the  facts  specially 
found. 

From  the  special  finding  it  appears  that  in  the  y^^^ 
1873  Homan  and  Piersol  owned,  as  joint  tenants,  a  p^^^ 
of  lot  17,  block  19,  in  the  town  of  Danville,  fronting 
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east  42;^  feet  on  a  public  street,  and  extending  west  to 
an  alley,  with  an  additional  width  upon  said  alley.  While 
so  owning  the  same  they  erected  thereon  a  double  build- 
ing, two  stories  high,  the  division  wall  between  the  two 
parts  of  said  building  being  so  constructed  that  the  cen- 
ter thereof  was  21  )2  feet  south  of  the  north  line  of  said 
part  lot  and  21  feet  north  of  the  south  line  thereof.     On 
the  south  side  of  said  division  wall  was  constructed  a 
stairway  from  said  street  to  a  landing  upon  the  second 
floor  of  said  building,  and  another  stairway  from  the  rear 
of  that  part  of  the  building  on  the  south  of  said  division 
line,  and  on  the  south  of  said  division  wall  was  so  con- 
structed as  to  reach  said  landing.     From  said  landing 
was  made  an  entrance  to  the  second  story  of  that  part  of 
said  building  on  the  north  of  said  line,  and  through  said 
entrance,  and  by  said  stairways  was  supplied  the  only 
means  of  ingress  and  egress  to  and  from  the  second  story 
of  the  part  of  said  building  north  of  said  division  line. 
By    numerous   conveyance,    the   appellees    became   the 
owner  of  that  part  of  said  property  lying  south  of  said 
division  line  subject  to  a  reservation  in  each  deed  of  con- 
veyance of  such  a  right  of  way  over  the  front  and  rear 
stairways  so  constructed  and  in  a  hall  running  north 
and  south  through  the  second  story  of  said  building,  for 
the  proper  use  and  occupancy  of  the  second  story  of  that 
part  of  said  building  on  the  north  of  said  division  line. 
By  deeds  of  conveyance,  the  appellants  became  the  owners 
of  the  real  estate  north  of  said  division  line,  together 
with  said  right  of  way,  and  before  and  after  such  con- 
veyances said  stairways  were  continuously  used  openly 
and  freely  for  the  benefit  of  the  appellants'  part  of  said 
building  until  the  28th  day  of  August,  1891,  when  said 
building  and  the  parts  thereof  owned  by  both  the  parties 
herein,  together  with  said  stairways,  were  wholly  de- 
stroyed by  fire  without  the  fault  of  either  of  the  parties. 
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Since  the  destruction  of  said  building,  the  appellee  has 
erected  upon  his  part  of  said  real  estate  a  two-story  brick 
building,  occupying  the  entire  width  of  his  said  real 
estate,  excepting  one  inch  along  the  north  line  thereof, 
or  along  the  said  dividing  line  between  his  property  and 
that  of  the  appellants.  On  the  north  side  of  the  build- 
ing so  constructed,  the  appellee  has  erected  a  stairway 
from  said  street  to  the  second  story  of  said  building.  The 
appellants  contemplate  the  erection,  at  an  early  date,  of 
a  two-story  building  of  the  character  of  that  so  owned  by 
them  and  so  destroyed,  and  they  desire  to  avail  them- 
selves of  the  use  and  privileges  of  stairways  of  the  char- 
acter and  for  the  purposes  of  those  so  existing  prior  to 
the  destruction  of  the  former  building.  The  right  so 
desired  is  denied  by  the  appellee. 

Upon  the  facts  found,  the  court  stated  as  conclusions 
of  law,  first,  that  the  appellants,  by  their  purchase  and 
the  conveyance  to  them,  acquired  an  easement  in  the 
nature  of  a  right  of  way  over  said  stairways  and  hall  as 
they  existed  before  the  destruction  of  said  building,  and, 
aecondy  that  by  the  destruction  of  said  building  said  ease- 
ment was  wholly  lost  and  extinguished. 

It  is  to  this  second  conclusion  that  the  appellants  ex- 
cept and  insist  that  they  held  an  easement  not  to  be  lost 
by  the  destruction  of  the  buildings.  This  position' nec- 
essarily involves  the  claim  that  the  appellants*  rights 
were  more  than  a  license  to  use  the  stairways  and  hall, 
and  that  their  interest  in  the  property  of  the  appellee 
was  an  easement  attaching  to  the  real  estate,  and  continu- 
ing until  extinguished  by  some  act  of  the  owner  of  the 
dominant  estate. 

The  appellee  contends  that  the  conclusion  of  the  lower 
court  is  sustained  in  the  principle  that  prevails  with 
reference  to  those  mutual  easements  arising  from  the 
construction  of  a  wall  upon  the  dividing   line  between 


MAY  TERM,  1894.  203 


Shirley  et  al,  v,  Crabb. 


properties  and  used  by  the  owners  in  common  for  the 
support  of  their  respective  buildings.  In  such  cases  the 
rule  seems  to  be  that  in  the  absence  of  express  agreement 
there  can  be,  by  implication,  no  mutual  easement  of  per- 
petual support  applicable  to  future  structures.  Sherred 
V.  Cisco,  4  Sandf.  (N.  Y.  Sup.)  480;  Partridge  v.  Gil- 
bert, 15  N.  Y.  601;  Pierce  v.  Dyer,  109  Mass.  374;  Ante 
Tnarchi's  Eocr.  v.  Russell,  63  Ala.  356;  Hofman  v.  Kuhn, 
67  Miss.  746;  Heartt  v.  Kruger,  121  N.  Y.  386. 

But  the  right  of  the  appellants  possesses  none  of  the 
elements  of  mutuality.  It  is  wholly  beneficial  to  the 
appellants. 

The  record  does  not  contain  the  evidence,  and  we  are 
not  advised  as  to  the  exact  wording  of  the  reservations 
by  which  the  alleged  easement  was  created.  We  only 
learn  from  the  special  finding  that  there  was  reserved 
from  the  appellee  ''such  a  right  of  way  over  the  front 
and  rear  stairs''  and  in  the  hall  ''as  might  be  necessary 
to  the  proper  use  and  occupancy  of  the  upper  story"  of 
the  appellants'  building. 

The  parties,  in  their  argument  of  this  case,  have 
treated  this  reservation  as  creating  an  easement,  and 
have  endeavored  to  discriminate  between  its  effect  as 
constituting  an  easement  which  fastens  itself  upon  and 
creates  an  interest  in  the  realty,  and  one  which  operates 
as  a  mere  license  not  revocable,  but  extinguishable.  To 
our  minds  there  can  be  no  right  to  be  known  as  an  ease- 
ment which  does  not  consist  of  an  interest  in  real  estate, 
and  it  is  difficult,  if  not  impossible,  to  conceive  of  an 
easement  becoming  extinguished,  not  by  the  act  of  the 
parties,  but  by  the  destruction  of  a  part  of  the  servient 
estate,  when  there  is  that  remaining  upon  which  the 
dominant  estate  may  operate  in  whole  or  in  part. 

The  essential  qualities  of  easements  are  these: 

1st.    They  are  incorporeal. 
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2d.   They  are  imposed  on  corporeal  property. 

3d.  They  confer  no  right  to  a  participation  in  the 
profits  arising  from  such  property. 

4th.  They  are  imposed  for  the  benefit  of  corporeal 
property. 

5th .  There  must  be  two  distinct  tenements — the  domin- 
ant, to  which  the  right  belongs,  and  the  servient,  upon 
which  the  obligation  rests.  6  Am.  and  Eng.  Encyc.  of 
Law,  p.  142,  and  authorities  there  cited. 

Possessing  these  elements  and  constituting  an  ease- 
ment creates  an  interest  in  land.  6  Am.  and  Eng. 
Encyc.  of  Law,  p.  143;  Robinson  v.  Thrailkill,  110  Ind. 
117;  Branson  v.  StudabakeVy  133  Ind.  147. 

It  is  only  by  reason  of  this  character  of  the  interest 
that  an  action  to  quiet  title  to  an  easement  is  entertained 
under  our  practice.  Therefore,  to  conclude  that  the  ap- 
pellants held  no  interest  in  the  real  estate  is  to  hold  that 
they  had  no  easement.  If  the  right  were  but  a  license, 
the  fact  of  destruction  is  not  essential,  since  the  denial  of 
the  right  by  the  appellee  works  a  revocation,  there  being 
no  such  right  as  a  license  not  subject  to  revocation  and 
falling  short  of  an  easement. 

We  feel  entirely  certain  that  the  reservation,  in  the 
form  in  which  it  is  brought  to  us,  was  not  intended  to 
create  an  interest  in  the  soil,  and  if  it  possessed  the 
qualities  of  an  easement,  in  that  it  became  an  interest  in 
real  estate,  it  was  only  to  the  extent  of  affording  the  use 
of  the  stairways  and  hall  in  the  building  as  it  existed, 
and  independently  of  any  right  to  or  interest  in  the  soil. 
If  this  was  the  extent  of  the  interest,  it  follows  that 
the  destruction  of  the  building  destroyed  the  right  as 
effectually  as  if  the  interest  had  been  in  the  soil,  and 
the  floods  had  carried  away  the  soil,  nothing  would 
remain  upon  which  the  right  could  operate.  A  new 
structure  would  not  recreate  the  right,  for  such  right 
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had  been  destroyec',  and  not  simply  suspended  as  would 
probably  have  been  the  case  if  the  right  had  attached  to 
the  land. 

The  case  of  Hahn  v.  Baker  Lodge,  etc.,  27  Pac.  Rep. 
166,  presents  a  stronger  claim  to  a  reviving  right'  than 
that  of  the  appellants.  There  the  plaintiff  owned  a  lot 
upon  which  was  erected  a  two  story  building,  the  middle 
room  or  hall  in  the  upper  story  of  which  was  owned  by 
the  defendant,' and  used  as  a  lodge.  The  building  was 
destroyed  by  fire.  The  conveyance  to  the  defendant  con- 
tained no  provision,  in  case  of  such  destruction,  giving 
the  right  to  rebuild.  No  interest  in  the  land  having 
been  conveyed,  it  was  held  that  all  right  was  extin- 
guished. We  say  the  claim  was  stronger  because  there 
the  interest  was  an  absolute  ownership,  here,  at  most, 
it  is  but  an  easement,  and  in  neither  case  does  it  appear 
that  the  right  extends  to  the  subjacent  soil.  The  dis- 
tinction here  marked  was  established  by  this  court  in 
the  case  of  Thorn  v.  Wilson,  110  Ind.  325.  It  was  there 
held  that  a  contract  under  which  one  became  the  owner 
of  an  upper  story  of  a  building  gave  no  interest  in  the 
land.  It  was  said:  ''The  instrument  before  us,  however, 
grants  a  mere  use,  and  not  a  proprietary  interest  in  the 
corpus  of  the  property,  and  upon  such  a  grant  a  pro- 
prietary interest  in  the  real  estate  itself  can  not  be  re- 
covered." It  was  also  suggested  that  in  case  of  the  de- 
struction of  the  building  all  rights  under  the  contract 
would  terminate. 

We  conclude,  therefore,  that  the  right  of  the  appel- 
lants did  not  extend  beyond  the  use  of  the  stairways 
and  halls,  and  did  not  consist  of  an  interest  in  the  soil; 
that  no  obligation  rested  upon  the  appellee  to  rebuild  or 
maintain  for  appellant's  use  another  stairway  in  the 
event  of  the  destruction  of  those  in  which  the  interest 
was  held,  and  that  by  the  destruction  of  the  buildings, 
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without  the  fault  of  the  appellee,  the  interest  of  the  ap- 
pellant was  extinguished. 

The  judgment  of  the  lower  court  is  affirmed. 

Filed  April  20,  1894;  petition  for  a  rehearing  overruled  June  22,  '94. 


No.  17,209. 

138  2o«|     Young,   County  Superintendent,  etc.,  v.  State,  ex 
'iLii^'  REL.  Morgan  et  al. 

Common  Schools. — Tovmship  Trustee. — Enumeration  Beport, — When 
Binding  on  Superintendent. — The  enumeration  made  by  a  school 
trustee,  of  children  who  are  of  school  age  in  his  township,  when 
properly  and  regularly  reported,  is  binding  and  conclusive  on  the 
county  superintendent,  and  he  must  make  it  the  basis  of  his  report 
to  the  State  superintendent. 

Same. — County  Superintendent. — Beport  of. — Mandamtis. — Statute  Con-^ 
strued, — Parties  Plaintiff. — ^The  duties  required  of  the  county  super- 
intendent by  the  provisions  of  section  4431,  R.  8.  1881,  are  minis- 
terial only,  and  he  may  be  compelled,  by  mandate,  to  perform  them, 
and  in  such  case  the  trustees  are  proper  parties  to  enforce  the  per- 
formance. 

Same. — Township  Trustee. — Enumeration  Beport. — Statute  Construed. — 
The  provisions  of  section  4430,  R.  S.  1881,  in  so  far  as  they  affect 
township  trustees,  are  penal,  and  apply  only  where  the  trustee  has 
failed  to  file  any  report,  and  have  no  application  where  a  report  in 
proper  form,  duly  verified,  has  been  filed. 

From  the  Wells  Circuit  Court. 

A.  N.  Martin  and  W.  H.  Eichhorny  for  appellant. 
/.  Morris,  Sr.,  R.  C,  Belly  J.  M.  Barrett  and  8.  L. 
Morris y  for  appellees. 

Coffey,  J. — Section  4472,  R.  S.  1881,  provides  that 
the  trustees  of  the  several  townships,  towns,  and  cities,  in 
this  State,  shall,  between  the  first  of  March  and  the  first 
of  May  of  each  year,  make  an  enumeration  of  the  chil- 
dren, white  and  colored,  within  their  respective  town- 
ships, towns,  and  cities,  between    the  ages  of   six  and 
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twenty-one  years,  exclusive  of  married  persons.  It  also 
specifically  prescribes  the  manner  in  which  such 
enumeration  shall  be  made. 

Section  4475  provides  that  each  of  such  trustees  shall, 
on  or  before  the  first  day  of  May,  annually,  report  to  and 
file  with  the  county  superintendent  of  the  proper  county, 
a  copy  of  his  said  list  and  enumeration,  with  his  affida- 
vit indorsed  thereon,  to  the  effect  that  the  same  is,  to 
the  best  of  his  knowledge  and  belief,  full  and  accurate, 
and  that  the  enumeration  does  not  include  persons  who 
are  less  than  six  nor  more  than  twenty-one  years  of  age. 
Section  4431  requires  the  county  superintendents  of 
the  several  counties  of  the  State,  on  or  before  the 
fifteenth  day  of  May,  annually  to  make  out  and  forward 
to  the  State  superintendent  the  enumeration  of  their 
respective  counties,  with  the  same  particular  discrimina- 
tion required  of  the  trustees  in  their  reports  to  him. 

Under  the  provisions  of  section  4472,  supra,  the  ap- 
pellees, as  school  trustees  of  the  city  of  Ft.  Wayne,  made 
the  enumeration  therein  required,  and  filed  a  copy  of 
the  same  in  proper  form,  duly  verified,  with  the  appel- 
lant as  county  superintendent  of  Allen  county,  before  the 
first  day  of  May,  1893.  The  trustees  of  the  several  town- 
ships in  the  county  also  made  the  enumeration  required 
by  this  act,  and  filed  duly  verified  copies  with  the  ap- 
pellant within  the  time  limited. 

After  fijing  these  several  reports,  the  appellees,  as  such 
school  trustees,  demanded  of  the  appellant  that  he  make 
out  and  forward  to  the  State  superintendent  the  enumera- 
tion provided  for  by  section  4431,  supra^  which  he  re- 
fused to  do,  alleging  as  a  reason  for  such  refusal  that 
the  enumeration  made  by  the  appellees  was  not  correct; 
that  it  contained  many  more  children  than  were  entitled 
to  school  privileges  in  the  city  of  Ft.  Wayne,  and  claim- 
ing the  right  to  employ  a  competent  person  to  make  a 
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new  enumeration.  Upon  such  refusal,  this  action  was 
commenced  to  compel  the  appellant,  by  mandate,  to  per- 
form the  duty  enjoined  upon  him  by  the  provisions  of 
said  section  4431. 

The  question  at  issue  between  the  parties  relates  to  the 
right  of  the  county  superintendent  to  reject  the  report 
of  enumeration  made  by  a  trustee,  where  he  knows,  or 
has  reason  to  believe,  that  such  report  is  incorrect,  and 
employ  some  competent  person  to  make  another  enumera- 
tion. It  is  contended  by  the  appellant  that  he  has  such 
right  and  power,  while  on  the  other  hand  it  is  contended 
by  the  appellees  that  the  report  of  the  trustee,  in  due 
form,  properly  verified,  is  binding  on  the  superin- 
tendent, and  that  he  must  accept  the  same,  and  make  it 
the  basis  of  his  report  to  the  State  superintendent. 

In  arriving  at  a  just  conclusion  upon  the  question 
here  presented,  it  must  be  borne  in  mind  that  a  county 
superintendent  is  a  statutory  officer  belonging  to  the  ad- 
ministrative department  of  the  government,  without 
judicial  power.  His  duties  are  generally  ministerial. 
Elmore  v.  Overton,  104  In^.  548. 

Officers  of  this  class,  as  a  rule,  possess  no  powers  ex- 
cept such  as  are  conferred  upon  them .  by  statute,  either 
expressly  or  by  necessary  implication.  If,  therefore,  the 
appellant  possessed  the  power  to  reject  the  enumeration 
made  by  the  appellees,  and  employ  some  competent 
person  to  make  another,  it  must  be  that  he  possessed  it 
by  reason  of  some  statutory  provision.  It  is  claimed  by 
him  that  he  had  such  power  by  reason  of  the  provisions 
of  section  4430,  R.  S.  1881,  which  provides  that  when 
any  trustee  shall  neglect  to  file  with  the  county  superin- 
tendent an  enumeration  of  the  children  of  the  township, 
town  or  city,  as  required  by  section  4472,  supra,  the  county 
superintendent  shall,  immediately  after  the  first  day  of 
May  in  each  year,  employ  a  competent  person  to  take 
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the  same,  and  allow  a  reasonable  compensation  for  such 
services,  payable  from  the  school  revenue  of  the  town- 
ship, and  shall  proceed  to  recover  the  same  in  the  name 
of  the  State  of  Indiana  for  the  use  of  said  revenue  of 
said  township  by  action  against  the  trustee  in  his  in- 
dividual capacity. 

We  are  of  the  opinion  that  this  section  does  not  confer 
the  power  claimed.  In  so  far  as  it  affects  the  trustee,  it 
is  penal  in  its  character,  and  must  be  strictly  construed. 
In  its  terms,  it  applies  to  a  case  where  the  trustee  has 
failed  to  file  any  report,  and  has  no  application  to  a  case 
where  a  report  in  proper  form,  duly  verified,  has  been 
filed. 

By  the  above  provisions  of  our  statute,  the  trustee  is 
made  the  proper  officer  to  take  the  enumeration  of  the 
school  children,  and  where  he  performs  that  duty  and 
files  the  required  report,  there  is  no  provision  fol-  mak- 
ing another  enumeration.  The  enumeration  made  by 
him,  when  properly  and  regularly  reported,  is,  we  think, 
binding  and  conclusive  on  the  county  superintendent. 

The  duty  required  of  the  county  superintendent  by  the 
provisions  of  section  4431,  supra,  are,  in  our  opinion, 
ministerial  only,  and  he  may  be  compelled,  by  man- 
date, to  perform  them. 

It  is  further  claimed  by  the  appellant,  that  the  appel- 
lees, as  trustees  of  the  school  board,  can  not  maintain 
this  action,  and  that  the  suit  should  have  been  brought 
on  the  relation  of  the  school  board  of  the  city  of  Fort 
AVayne. 

In  this  contention,  we  think  the  appellant  is  in  error. 
This  is  not  an  action  to  enforce  a  liability  on  a  contract 
in  favor  of  the  school  board,  but  is  a  proceeding  by  of- 
ficers charged  with  the  performance  of  specific  duties,  to 
compel  another  officer  to  discharge  a  duty  due  from  him. 
Vol.  138—14 
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In  such  case,  the  officers  charged  with  the  performance 
of  a  specified  duty  are  the  proper  relators.  Cole  v.  State y 
exrel,  131  Ind.  591. 

There  is  no  error  in  the  record  for  which  the  judgpaent 
of  the  circuit  court  should  be  reversed,  and  the  same  is, 
therefore,  affirmed. 

Dailey,  J.,  took  no  part  in  the  decision  of  this  cause. 
Filed  Jane  21, 1894. 


No.  16,830. 

Shirk  v.  North. 

Marrisd  Woman. — Promissory  Note, — Indorsement. — Buretyship,—E9- 
toppel. — Innocent  Purchaser, — Where  a  wife,  being  the  owner  of  a 
promissory  note,  indorses  the  same  in  blank,  without  restriction , 
and  delivers  the  possession  thereof  to  a  creditor  of  her  husband  as 
collateral  security  for  the  latter's  debt,  and  such  creditor  sells  and 
assigns  the  note  to  an  innocent  purchaser  for  value,  the  latter  ac- 
quires title,  the  wife  being  estopped  to  assert  that  her  assignment 
was  different  from  what  it  appears  to  be. 

From  the  Howard  Circuit  Court. 

J,  Mitchell,  M,  Bell  and  W,  C.  Purdum,  for  appel- 
lant. 

/.  W.  Cooper,  for  appellee. 

Dailey,  J. — ^This  was  an  action  brought  by  the  ap- 
pellee  Susannah  North,  against  Ananias  D.  Hensler, 
Mary  Hensler,  the  First  National  Bank  of  Peru,  Indiana, 
Richard  A.  Edwards,  and  Milton  Shirk,  to  foreclose  a 
mortgage  on  certain  real  estate  in  Howard  county,  in  the 
State  of  Indiana,  against  Ananias  D.  Hensler  for  the 
amount  due  on  two  notes  of  two  hundred  dollars  each, 
and  to  recover  said  notes,  which  she  averred  were  in  the 
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possession  of  the  defendant,  the  First  National  Bank  of 
Peru,  or  the  defendant  Richard  A.  Edwards,  or  the  de- 
fendant Milton  Shirk.  The  following  is  a  history  of  the 
cause  as  made  by  the  pleadings:  The  complaint  is  in 
one  paragraph,  and  alleges  that  on  April  14,  1890,  An- 
anias D.  Hensler,  a  defendant  below,  executed  to  the 
plaintiflE,  Susannah  North,  eight  promissory  notes,  the 
first  seven  calling  for  two  hundred  dollars  each,  and  the 
last  note  for  two  hundred  and  fifty -two  and  ^y^  dollars, 
due  respectively  March  15th  of  each  year,  beginning  on 
March  15,  1891,  and  ending  on  March  15,  1898.  That 
these  notes  provide  for  six  per  cent,  interest  per  annum; 
that  all  of  said  notes  are  payable  with  attorney's  fees, 
and  were  given  as  the  purchase  price  for  the  interest  of 
the  plaintiff  in  certain  real  estate  inherited  from  her 
father,  situate  in  Howard  county,  Indiana,  a  description 
of  which  is  set  out  in  the  complaint.  That  the  first  two 
notes  are  due  and  unpaid.  That  on  the  same  day,  said 
Ananias  D.  Hensler  and  Mary  Hensler,  his  wife,  to 
secure  the  payment  of  said  notes,  executed  and  delivered 
to  the  plaintiff  a  mortgage  on  said  real  estate,  copies  of 
which  notes  and  mortgage  are  set  out  as  exhibits  to '  the 
complaint.  It  further  avers  that  at  the  time  of  making  said 
notes,  and  ever  since,  the  plaintiff  was  a  married  woman, 
the  wife-  of  Gary  W.  North.  That  on  the  22d  day  of 
April,  1890,  after  the  execution  of  the  notes  to  her  as 
aforesaid,  her  said  husband  executed  to  one  Abraham 
S.  Yoder  two  notes  of  two  hundred  dollars  each  for  an 
interest  in  a  patent  right  known  as  "Kentucky  Single 
Tree"  for  territory  in  certain  counties  in  said  State. 
That  through  the  importunities  and  persuasions  of  her 
husband  and  said  Yoder,  she  made  a  pretended  assignment 
of  two  of  said  notes,  being  the  notes  falling  due  March 
15,  1891,  and  March  15,  1892,  for  two  hundred  dollars 
each,  to  said  Abraham  S.  Yoder  as  collateral  security 
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for  the  payment  of  the  notes  given  by  her  husband  to 
said  Yoder.  The  complaint  further  avers  that  in  April, 
1890,  said  Yoder  assigned  the  notes  executed  by  said 
Hensler  to  the  plaintiff,  which  had  been  assigned  to  him 
as  such  collateral  security  to  either  the  defendant,  the 
First  National  Bank  of  Peru,  Indiana,  Richard  A.  Ed- 
wards, or  Milton  Shirk,  and  one  or  the  other  of  them 
has  the  possession  thereof,  but  she  does  not  know  which. 
The  complaint  further  avers  that  the  pretended  assign- 
ment of  said  notes  to  said  Yoder  by  the  plaintiff,  as  col- 
lateral security  for  the  debt  of  her  husband,  is  void,  and 
the  same  did  not  pass  any  title  to  said  Yoder,  nor  did 
his  assignment  pass  any  title  to  the  assignee.  Prayer 
that  the  assignment  be  declared  void,  that  said  notes  be 
adjudged  the  property  of  the  plaintiff,  that  she  have 
judgment  thereon  against  said  Ananias  D.  Hensler  for 
two  hundred  and  fifty  dollars,  the  foreclosure  of  the  mort- 
gage against  all  the  defendants,  and  other  proper  relief. 
The  defendants,  the  First  National  Bank  of  Peru, 
Indiana,  Edwards,  and  Shirk  each  filed  separate  de- 
murrers to  the  complaint,  which  demurrers  were  sev- 
erally overruled,  and  each  excepted  thereto.  The  last 
three  named  defendants  filed  their  joint  answer  in  denial. 
Thereupon  the  defendants,  the  First  National  Bank  oi 
Peru,  Indiana,  and  Edwards,  each  filed  a  separate  an- 
swer in  disclaimer.  The  defendant  Shirk  filed  his 
separate  answer  in  one  paragraph,  to  which  a  demurrer 
was  sustained  by  the  court.  By  leave  of  court,  the  de* 
fendant  Shirk  then  filed  his  amended  answer,  with  ex- 
hibits,  to  the  complaint,  substantially  as  follows:  That 
the  defendant  has  been  a  resident  of  Peru,  Miami 
county,  Indiana,  for  over  thirty  years;  that  he  is  presi- 
dent of  the  First  National  Bank  of  said  city,  and  is  a 
broker  who  purchases  notes  from  time  to  time,  of  persons 
who  offer  them  for  sale  at  his  office;  that  in  April,  1890, 
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the  plaintiff,  Susannah  North,  assigned  the  notes  sued 
on  to  one  Abraham  S.  Yoder,  by  writing  her  name  on 
the  back  thereof,  and  delivering  them  to  him;  that  in 
said  month  said  Yoder  came  to  his  office  and  offered 
said  notes  for  sale,  and  said  he  was  the  owner  thereof; 
that  said  defendant  finding  said  notes  in  his  possession, 
and  properly  assigned  by  the  plaintiff,  Susannah  North, 
by  written  indorsement  of  her  name  in  blank,  purchased 
them  oi  said  Yoder  for  a  valuable  consideration  before 
maturity,  and  said  Yoder  assigned  and  transferred  said 
notes  to  said  defendant  by  written  indorsement  thereof, 
and  delivered  them  to  him. 

The  answer  contains  a  copy  of  the  notes  and  indorse- 
ments thereon. 

It  further  avers  that  the  defendant,  at  the  time  he 
purchased  said  notes  of  said  Yoder  and  paid  him  there- 
for, had  no  knowledge  whatever  that  said  notes  had  been 

■ 

obtained  by  said  Yoder  from  said  North  or  her  husband 
as  collateral  security  for  the  debt  of  her  said  husband, 
or  that  he  obtained  them  in  any  other  way  than  by  a 
straight  purchase  from  Susannah  North,  or  that  she 
claimed  any  ownership  therein;  that  at  the  time  of  the 
purchase  he  believed  said  Yoder  to  be  the  bona  fide 
owner  of  the  notes,  and,  in  the  purchase,  he  relied  ex- 
clusively on  the  assignments  thereon  made  by  the  plain- 
tiff, and  the  possession  thereof  by  said  Abraham  S. 
Yoder.  Wherefore  he  says  the  plaintiff  ought  not  to 
maintain  her  action  against  him. 

The  first  and  second  errors  assigned  test  the  suflBciency 
of  the  complaint  as  against  the  appellant,  and  the  third 
tests  the  sufficiency  of  appellant's  amended  answer. 

As  these  alleged  errors  involve  the  same  question, 
they  may  very  properly  be  considered  together,  and  as 
the  demurrer  to  the  amended  answer  will  reach  back  to 
the  complaint,  we  will  examine  its  averments. 
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Section  5501,  R.  S.  1881,  being  section  7515,  Burns* 
'  Rev.  1894,  provides  that  *'A11  promissory  notes,  bills  of 
exchange,  bonds,  or  other  instruments  in  writing,  signed 
by  any  person  who  promises  to  pay  money,  *  *  * 
shall  be  negotiable  by  indorsement  thereon,  so  as  to 
vest  the  property  thereof  in  each  indorsee  successively." 

The  section  following  authorizes  the  assignee  of  any 
such  instrument,  so  indorsed,  to  recover  in  his  own 
name  from  the  person  who  made  the  same. 

**The  effect  of  these  provisions  is  to  vest  in  the  in- 
dorsees of  the  instruments  named  therein,  whether  such 
instruments  be  technically  negotiable  by  the  law  mer- 
chant or  not,  a  complete  legal  title,  as  well  as  a  right  of 
recovery  by  indorsees  in  their  own  names,  respectively. 
Whatever  right  remains  in  the  assignor  of  an  instru- 
ment thus  assignable,  after  the  holder  has  transferred  it 
by  an  unrestricted  indorsement,  must  of  necessity  be 
of  a  purely  equitable  character."  Moore  v.  Moore,  112 
Ind.  149  (152). 

The  answer  raises  the  question  of  the  effect  of  the  as- 
signment of  said  notes,  and  the  subsequent  purchase  of 
them  by  the  appellant,  who  maintains  that  he  acquired 
a  good  title  to  these  notes  for  the  following  reasons:  The 
appellee  assigned  said  notes  to  A.  S.  Yoder  by  the  writ- 
ten indorsement  of  her  name  on  the  back  thereof  in 
blank,  and  without  any  restrictive  written  conditions  on 
the  notes.  She  also  delivered  the  possession  of  them  to 
Yoder,  and  thus,  by  her  own  acts,  clothed  him  with  the 
highest  indicia  of  title,  viz.,  assignment  and  possession, 
and  when  he  brought  the  notes  to  the  appellant  and  of- 
fered them  for  sale,  he  had  the  most  indisputable  title 
that  can  accompany  personal  property,  viz.',  the  legal  title 
by  indorsement  and  possession. 

1  Wait's  Actions  and  Def.,  598,  and  cases  cited,  recog- 
nizes the   doctrine   that    where   actual   delivery  accom- 
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panies  the  indorsement  or  transfer  of  a  bill  or  note,  there 
is  an  important  legal  presumption  in  favor  of  the  holder 
or  possessor  of  negotiable  paper,  *  «  *  ^i^^^  j^g  jg  ^ 
bona  fide  purchaser  for  value,  before  the  bill  or  note  came 
due. 

It  appears  that  the  appellant  purchased  the  notes  in  suit 
in  the  ordinary  course  of  business,  and  he  looked  to  the 
evidences  of  title  in  making  the  investment.  There  is 
no  denial  in  the  complaint,  that  the  appellee  made  the 
assignment  and  delivered  the  notes  to  Yoder.  The  ap- 
pellant paid  a  valuable  consideration  for  them,  relying 
upon  the  fact  that  they  were  properly  assigned  and  were 
in  Yoder 's  possession. 

It  is  a  familiar  rule  of  law  that  where  one  of  two  equally 
innocent  parties  must  suffer,  the  one  who  has  put  it  within 
the  power  of  another  to  impose  on  an  innocent  person 
must  be  the  one  to  bear  the  loss.  Stoner  v.  Brown,  18 
Ind.  464;  Moore  v.  Moore,  supra. 

In  this  case  the  appellee,  by  her  indorsement  of  the 
notes  in  blank,  without  any  restrictive  conditions  written 
thereon,  and  the  delivery  thereof  to  Yoder,  placed  it  in 
his  power  to  impose  on  the  appellant.  The  appellee 
could  have  protected  herself  by  making  a  restrictive 
written  indorsement  on  the  notes,  stating  that  they  had 
been  assigned  as  collateral  security  for  the  debt  of  her  hus- 
band. This  would  have  precluded  the  person  in  whose 
favor  it  was  made  from  making  such  a  transfer  as  would 
create  a  right  of  action  against  either  the  party  making 
the  indorsement  or  any  of  the  antecedent  parties.  1 
Wait's  Actions  and  Def.,  597. 

By  so  doing,  she  would  have  put  every  person  to  whom 
Yoder  attempted  to  sell  the  notes,  on  his  guard,  and  pre- 
Tented  him  from  being  imposed  upon.  She  did  not 
choose  to  do  this,  and,  as  between  her  and  the  appellant, 
she  must  be  the  one  to  suffer  from  her  negligence.     As 
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against  the  careless  assignor,  the  law  favors  the  diligent, 
good  faith  assignee,  who  is  a  holder  of  indorsed  paper 
for  a  valuable  consideration,  although  it  may  not  be 
governed  by  the  law  merchant.  The  appellee  having 
indorsed  the  notes  in  blank  and  delivered  them  to  Yoder, 
the  force  and  effect  of  these  acts  were  to  vest  a  good  title 
in  such  innocent  purchaser  for  value.  The  indorsement 
in  blank  was  regular,  and  could  not  be  changed  by  parol 
evidence  so  as  to  show  a  different  state  of  facts  from  what 
the  blank  indorsement  presented.  1  Wait's  Actions 
Def.,  596,  and  cases  cited;  Houck  v.  Graham^  106  Ind. 
195  (198);  Moore  v.  Moore,  supra. 

It  is  also  contended  by  the  appellant's  counsel,  that  the 
appellee  is  estopped  by  her  own  acts  from  asserting  a 
claim  to  the  notes  in  controversy.  Section  5117,  R.  S. 
1881,  being  section  6962,  Burns'  Rev.  1894,  contains 
this  proviso:  That  a  married  woman  shall  be  bound  by 
an  estoppel  in  pais,  like  any  other  person.  Applying 
this  principle  to  the  case  at  bar,  it  would  seem  the  point 
is  well  taken.  If  these  notes  had  been  owned  by  the 
husband  of  the  appellee,  and  he  had  assigned  them  in 
blank  and  delivered  them  to  Yoder  it  could  scarcely  be 
assumed  by  counsel  for  the  appellee,  that  he  would  not 
be  estopped  from  claiming  or  asserting  an  ownership  in 
the  notes.  If,  then,  a  married  woman  is  to  be  estopped, 
like  any  other  person,  the  appellee  would  be  bound  by 
her  acts  in  this  cause  and  estopped  from  claiming  these 
notes  against  the  appellant. 

In  Cupp  V.  Campbell,  103  Ind.  213,  on  page  220,  cited 
by  counsel  on  both  sides,  the  court  clearly  lays  down  the 
doctrine  of  estoppel,  as  applied  to  married  woman,  as 
follows:  "While  it  is  true  that  a  married  woman  is  now 
subject  to  an  estoppel  in  pais,  like  any  other  person,  she 
is  not  to  be  estopped  in  any  manner  different  from  any 
other  person.    Some  element  of  fraud,  misrepresentation 
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or  concealment  must  enter  into  her  conduct,  so  that  the 
estoppel  shall  be  predicated  upon  tort,  and  not  upon  con- 
tract. A  married  woman  has  no  more  right  to  injure  or 
mislead  others  by  her  conduct  or  representations  than  if 
she  were  8ui  juris,  and  where  it  is  made  to  appear  that 
by  fraud,  misrepresentation  or  concealment,  she  has  led 
one  into  contracting  with  her  as  principal,  she  will  not 
be  permitted  to  gainsay  such  representations  as  may 
have  induced  another  to  act  who  in  good  faith  relied  on 
them.'' 

It  will  thus  be  seen  that  a  married  woman  may  be 
precluded  from  asserting  a  fact  by  previous  concealment 
inconsistent  therewith  on  her  part,  as  well  as  by  fraud  or 
misrepresentation;  she  may  utter  no  words,  make  no 
misrepresentations  in  language,  but  if,  as  stated,  she 
conceals  the  facts,  or  misrepresents  them  by  conceal- 
ment, she  is  a  wrongdoer,  and  is  to  be  estopped  like  any 
other  person. 

Appellee  avers  in  her  complaint,  that  she  assigned  the 
notes  in  suit  as  collateral  security  for  the  debt  of  her 
husband,  but  she  indorsed  them  in  blank  and  delivered 
them  to  him.  She  concealed  the  facts  by  her  indorse- 
ment in  blank  without  restrictive  conditions  that  she  had 
transferred  them  to  him  as  collateral  security  for  the 
husband's  debt.  By  her  unlimited  indorsement  of  these 
notes,  and  their  delivery  to  Yoder,  she  misrepresented 
the  facts,  and  put  it  in  the  power  of  Yoder  to  dispose  of 
them  to  an  innocent  person.  She  clothed  Yoder  with 
the  highest  indicia  of  ownership  of  personal  property, 
and  sent  forth  no  words  of  warning  by  which  innocent 
and  unsuspecting  persons  could  be  put  on  their  guard. 
The  appellant,  in  his  answer,  says  he  expressly  relied 
upon  appellee's  indorsement  and  the  possession  of  the 
notes  by  Yoder.    It  is  clear  that  the  appellee  has,  by  her 


218  SUPREME  COURT  OF  INDIANA, 

Shirk  «.  North. 

own  conduct,  brought  herself  within  the  rule  declared  in 
Cupp  V.  Campbell,  supra,  and  she  is  now  estopped,  by  her 
own  acts,  from  claiming  the  notes  in  controversy  against 
the  appellant.  Ward  v.  Berkshire  Life  Ins.  Co.,  108  Ind. 
301;  Rogers  v.  Union  Central  Life  Ins.  Co.,  Ill  Ind.  343; 
Lane  v.  Schlemmer,  114  Ind.  296;  Long  v.  Crosson,  119 
Ind.  3. 

In  Moore  v.  Moore,  supra,  pp.  152,  153,  the  doctrine 
here  laid  down  is  expressed  as  follows:  '*The  more  mod- 
ern rule  upon  the  subject  under  consideration  seems  to 
be,  that  where  the  owner  of  things  in  action,  although 
not  technically  negotiable,  has  clothed  another,  to  whom 
they  are  delivered  in  the  method  common  to  all  mercan- 
tile communities,  with  the  usual  apparent  indicia  of  title, 
he  will  be  estopped  from  setting  up  against  a  second  as- 
signee, to  whom  the  securities  have  been  transferred  for 
value  and  without  notice,  that  the  title  of  the  first  as- 
signee was  not  perfect  and  absolute."  Numerous  au- 
thorities are  cited  in  support  of  this  proposition. 

Pomeroy's  Remedies  and  Remedial  Rights,  paragraph 
161,  is  as  follows:  ''In  short,  whenever  the  owner  of  a 
non-negotiable  thing  in  action  delivers  the  same  to  an- 
other person,  and  accompanies  the  delivery  by  an  assign- 
ment thereof,  absolute  on  its  face,  and  this  person  trans- 
fers the  same  to  a  purchaser  for  value  who  relies  upon  the 
apparent  ownership  created  by  the  written  assignment, 
and  has  no  notice  of  anything  limiting  that  apparent 
title,  the  original  owner  is  estopped  from  asserting  as 
against  such  purchaser  any  equities  existing  between 
himself  and  his  immediate  assignee,  and  any  interest  or 
property  in  the  security,  *  notwithstanding  the  written 
transfer.''  For  these  reasons,  in  our  opinion,  the  court 
erred  in  overruling  the  demurrer  to  the  complaint  and  in 
sustaining  the  demurrer  to  the  amended  answer  of  the 
appellant. 


MAY  TERM,  1894. 


219 


Copeland,  Executor,  et  al,  v.  Summers  et  al. 


Judgment  reversed  and  cause  remanded,  with  direc* 
tions  to  sustain  the  demurrer  to  the  complaint. 

Filed  May  29, 1894. 
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CoPKLAND,  Executor,  et  al.  v.  Summers  et  al. 

Party  in  Interest. — Hight  to  Sue. — Contract. — Delivery. — A  person 
for  whose  benefit  a  contract  has  been  made  may  bring  suit  on  the 
same,  and  it  is  not  necessary  that  the  contract  should  ever  have 
been  delivered  to  him. 

0)NTRACT. — For  Benefit  of  Minor. — Acceptance. — Where  a  party  for 
whose  benefit  a  contract  has  been  made  is  a  minor,  it  is  not  neces- 
sary that  he  should  accept  the  same,  as  the  law  puts  in  an  accept- 
ance for  him. 

Same. — For  Ben^t  of  Another. — Acceptance. — If  a  person  in  whose  fa- 
vor a  contract  has  been  made  was  at  the  time  an  adult,  the  subse- 
quent bringing  of  an  action  based  on  the  contract  is  a  sufficient  ac- 
ceptance of  the  same. 

Same. — Construction  with  Will  and  Deed. — Title. — Testamentary  Dis- 
position.— From  the  fact  that  a  deed,  a  contract,  and  will  should  all 
be  construed  together,  for  the  purpose  of  ascertaining  the  intention 
of  the  parties,  it  does  not  necessarily  follow  that  all  such  instru- 
ments executed  at  that  time  are  to  be  regarded  as  a  testamentary 
disposition  of  the  property  named  therein,  and  that  title  to  the 
property  named  in  the  deed  did  not  pass  to  the  grantee. 

Trust. — Conveyance. — Beal  Estate. — Contract. — Where  A  conveyed  to 
B  certain  land,  and  took  from  B  an  obligation  to  pay  XoC  et  al.  cer- 
tain sums  named  therein,  B  was  thereby  made  a  trustee  for  G  et  al. 

Same. —  When  can  not  he  Altered. — And  the  trust  being  once  created 
and  accepted,  it  can  not  be  altered,  either  by  the  donor  or  trustee, 
without  the  consent  of  the  beneficiary. 

Same. —  Title. — Grantor  and  Grantee. — In  such  case,  on  the  delivery  of 
the  obligation,  the  title  vested  in  the  grantee. 

Pleading. — Theory  of. — A  pleading  must  proceed  upon  a  definite 
theory,  and  if  bad  upon  that  theory  it  can  not  be  sustained  upon 
some  other. 

Tender. —  When  Available  as  a  Defense. — To  make  a  tender  of  any 
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avail,  it  is  generally  necessary  to  keep  it  alive  for  the  use  of  the 
party  to  whom  it  is  made. 

Opinion  on  petition  for  rehearing  by  Coffey,  J. 

From  the  Shelby  Circuit  Court. 

E.  K.  Adams,  J,  T.  Carter,  K,  M.  Hord '  and  T.  B. 
Adams,  for  appellants. 

B.  F.  Love,  H,  C.  Morrison,  0.  J,  Glessner  and  L.  F, 
Wilson,  for  appellees. 

Coffey,  J. — On  the  4th  day  of  October,  1880,  Milton 
L.  Copeland,  Sr.,  executed  lo  Milton  L.  Copeland,  Jr., 
his  son,  a  warranty  deed  to  one  hundred  and  sixty  acres 
of  land  in  Shelby  county,  Indiana.  At  the  time  of  exe- 
cuting the  deed  the  grantor  took  from  the  grantee  a 
written  contract,  by  the  terms  of  w^hich  it  was  stipulated 
that  the  grantee,  in  consideration  of  the  conveyance, 
should  pay  the  grantor  the  sum  of  one  hundred  and 
twelve  dollars  and  fifty  cents  on  the  1st  day  of  August 
of  each  year,  and  a  like  sum  on  the  25th  day  of  De- 
cember of  each  year  during  the  life  of  the  grantor.  The 
contract  also  gave  to  the  grantor  the  right  to  take  fire 
wood  from  the  land,  and  the  privilege  of  taking  such 
fruit  as  he  might  need  for  his  own  use. 

After  these  provisions  and  stipulations,  the  contract 
proceeds  as  follows:  ''And  the  said  Milton  L.  Copeland, 
Jr.,  further  agrees  to  pay  George  M.  Smith,  at  the  death 
of  the  said  Milton  L.  Copeland,  Sr.,  the  sum  of  $1,000. 
Said  sum  to  draw  interest  at  the  rate  of  six  per  cent, 
per  annum  after  the  death  of  said  Milton  L.  Copeland, 
Sr.,  until  paid,  and  the  further  sum  of  $1,000  to  George 
T.  Summers,  payable  at  the  decease  of  said  Milton  L. 
Copeland,  Sr.,  and  to  draw  interest  as  in  the  case  of 
George  M.  Smith  last  above  mentioned,  and  the  further 
sum  of  $500  upon  the  death  of  said  Milton  L.  Copeland, 
Sr.,  to  Eliza  C.  Summers,  if  she  be  then  living,  and  if 
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dead  to  her  children,  except  George  T.  Summers,  said 
sum  to  draw  interest  at  the  rate,  and  in  the  manner  as 
set  out  above,  -and  for  the  purpose  of  securing  the  pay- 
ment of  the  several  amounts  above  set  out  to  the  persons 
to  whom  said  amounts  are  payable.  Said  Milton  L. 
Copeland,  Jr.,  hereby  mortgages  and  warrants,  and 
creates  a  charge  upon  all  the  above  and  foregoing  de- 
scribed real  estate.'' 

At  the  time  of  executing  this  deed  and  contract,  Milton 
L.  Copeland  also  executed  his  will.  By  the  first  clause  of 
the  will  he  devises  to  George  M.  Smith,  who  is  his 
grandson,  certain  described  land  in  Howard  county,  In- 
diana, after  which  the  will  contains  the  following:  *'I 
also  devise  and  bequeath  the  sum  of  $1,000  to  said 
grandson  to  be  paid  to  by  my  son  Milton  L.  Copeland, 
Jr.,  or  from  said  son  collected  by  my  executor  and  paid 
to  him." 

By  the  second  clause  of  the  will,  he  bequeaths  to  his 
grandson  George  T.  Summers,  the  sum  of  $1,000  when 
he  arrives  at  the  age  of  twenty-one  years,  payable  by 
his  son  Milton  L.  Copeland,  Jr.,  or  from  him  collected 
by  the  executor  and  paid  over.  By  the  third  clause  he 
gives  to  Eliza  C.  Summers  the  sum  of  $500,  payable  by 
his  son  Milton  L.  Copeland,  Jr.  The  fifth  clause  of  the 
w^ill  is  as  follows:  *'I  make  no  provision  for  my  son 
Milton  L.  Copeland,  Jr.,  herein,  and  desire  that  he  shall 
take  no  part  of  my  estate,  by  reason  of  a  deed  and  ad- 
vancement to  him  this  day  made  of  160  acres  of  land  in 
Shelby  county,  Indiana^  known  as  my  home  farm.  Such 
an  advancement  being  of  a  greater  value  than  an  equal 
interest  in  my  estate  with  my  other  children,  and  said 
son  does  this  day  execute  to  me  his  obligation,  among 
other  things  providing  that  the  sums  as  bequeathed  in 
sections  1,  2,  3,  shall  be  by  him  paid  as  herein  provided 
as  the  consideration  for  said  above  mentioned  excess, 
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said  sums  to  be  so  paid  have  been  made  a  charge  upon 
said  land/' 

The  contract  above  referred  to  was  delivered  to  Milton 
L.  Copeland,  Sr.,  at  the  time  of  its  execution,  but  was 
never  delivered  to  either  George  M.  Smith,  George  T. 
Summers  or  Eliza  C.  Summers.  George  T.  Summers  at 
its  date  was  a  minor. 

Upon  the  death  of  Milton  L.  Copeland,  Sr.,  the  ap- 
pellees Eliza  C.  Summers  and  George  T.  Summers,  as- 
suming that  they  had  a  right  to  recover  on  the  contract 
involved  in  this  suit,  as  upon  a  contract  made  for  their 
benefit,  instituted  suit  in  the  Shelby  circuit  thereon 
against  Milton  L.  Copeland,  Jr.,  and  others  who  were 
alleged  to  claim  an  interest  in  the  contract,  for  that  pur- 
pose. 

Milton  L.  Copeland,  Jr.,  appeared  to  the  action,  con- 
fessed the  indebtedness,  alleged  that  there  were  con- 
flicting claims  to  the  funds,  and  asked  that  the  parties 
asserting  claims  might  be  required  to  interplead.  He 
paid  the  money  due  into  court,  and  thereupon  an  order 
was  entered  requiring  the  parties  claiming  the  money  to 
interplead,  and  he  was  discharged. 

He  being  executor  of  the  will  of  Milton  L.  Copeland, 
Sr.,  was  made  a  party  to  the  action  as  such,  and  by 
proper  pleading  asserted  a  claim  to  the  money  on  the 
ground  that  it  belonged  to  the  estate  represented  by  him, 
and  was  necessary  to  pay  the  debts  due  from  such  estate. 
The  pleadings  in  the  cause,  after  the  order  to  interplead, 
were  so  framed  as  to  present  the  question  as  to  whether 
this  fund  belongs  to  the  estate  of  Milton  L.  Copeland, 
deceased,  or  whether  it  is  the  property  of  the  appellees, 
Eliza  C.  Summers  and  George  T.  Summers. 

It  is  contended  by  the  appellants,  as  we  understand 
their  briefs  filed  in  the  case,  that  inasmuch  as  the  deed, 
contract,  and  will,  above  referred  to,  were  all  executed  at 
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the  same  time^  and  because  the  deed  and  contract  are 
referred  to  in  the  will,  the  transaction  is  to  be  re- 
garded as  a  testamentary  disposition  of  the  property  of 

Milton  L.  Copeland,  Sr.,  and  that  the  title  and  control 
did  not  pass  from  him  prior  to  his  death,  and,  therefore, 
it  belongs  to  his  estate  subject  to  be  used  in  the  payment 
of  debts  and  the  expenses  of  settling  the  estate. 

On  the  other  hand,  it  is  contended  by  the  appellees 
that  the  title  and  control  of  the  property  mentioned  in 
the  contract  passed  from  Milton  L.  Copeland,  Sr.,  upon 
delivery  of  the  contract  to  him,  and  vested  in  George  T. 
Summers  and  Eliza  C.  Summers. 

The  rule  that  one  for  whose  benefit  a  promise  has  been 
made  to  a  third  party  may  maintain  an  action  in  this 
State,  in  his  own  name,  on  such  promise,  is  too  familiar 
to  require  the  citation  of  authority.  In  order  to  enable 
the  appellees  to  maintain  this  action,  it  was  not  necessary 
that  the  contract  should  have  been  delivered  to  either  of 
them.  It  contained  a  promise  to  pay  Milton  L.  Cope- 
land, Sr.,  certain  sums  of  money,  and  delivery  to  him 
was  sufficient.  Henry,  Assignee,  v.  Anderson,  77  Ind. 
361;  West  v.  Cavins,  Exr.,  74  Ind.  265;  Waltz  v.  Waltz, 
84  Ind.  403. 

Nor  was  it  necessary  that  George  T.  Summers  should 
have  accepted  the  provision  made  for  him.  As  he  was 
a  minor,  and  the  provision  was  for  his  benefit,  the  law 
put  in  an  acceptance  for  him.  Nolte  v.  Libbert,  34  Ind. 
163;  Guard  v.  Bradley,  7  Ind.  600;  Pruitt  v.  Pruitt,  91 
Ind.  595. 

The  institution  of  this  suit  is  a  sufficient  acceptance  on 
the  part  of  Eliza  C.  Summers. 

We  agree  with  counsel  for  the  appellants,  that  we 
should  consider  the  deed,  contract,  and  will  as  consti- 
tuting one  transaction,  for  the  purpose  of  ascertaining 
the  intention  of  the  parties;  but  we  can  not  give  our  as- 
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sent  to  the  proposition  that  because  they  are  to  be  so 
considered,  all  the  instruments  executed  at  that  time  are 
to  be  regarded  as  a  testamentary  disposition  of  the  prop- 
erty named  therein,  and  that  the  title  did  not  pass  from 
Milton  L.  Copeiand,  Sr. 

The  deed  from  him  to  Milton  L.  Copeiand,  Jr.,  cer- 
tainly vested  in  the  latter  the  title  to  the  land  therein 
described.  He  could  do  nothing  to  divest  such  title 
without  the  consent  of  the  owner. 

By  the  conveyance  to  Milton  L.  Copeiand,  Jr.,  and 
taking  back  from  him  an  obligation  to  pay  the  appellees 
the  sums  therein  named,  he  made  him  a  trustee  for  the 
appellees.  In  contemplation  of  law,  he  left  in  the  hands 
of  Milton  L.  Copeiand,  Jr.,  the  amount  of  money  to  be 
paid  to  them,  and  thereafter  he  held  such  funds  as  their 
trustee,  to  be  paid  according  to  the  terms  of  the  contract. 
Coppage,  Admr,,  v.  Gregg ,  127  Ind.  359. 

The  rule  is  elementary  that  a  trust  once  created  and 
accepted  can  not  be  altered  or  changed,  either  by  the 
donor  or  trustee,  without  the  consent  of  the  beneficiary. 
If  executed,  it  can  not  be  revoked  without  the  consent  of 
the  cestui  que  trust. 

In  the  case  oi  Haxton  v.  McClareUy  132  Ind.  235,  it  was 
said  by  this  court:  **If  the  trust  is  perfectly  created, 
the  donor  or  seller  having  nothing  more  to  do,  the  per- 
son seeking  to  enforce  it  having  need  of  no  further  ac- 
tion on  the  part  of  the  donor,  nothing  being  required  of 
the  court  but  to  give  effect  to  the  trust,  it  will  be  carried 
into  effect  at  the  suit  of  a  party  interested  although 
it  was  without  consideration." 

In  this  case,  Milton  L.  Copeiand,  Sr.,  conveyed  cer- 
tain lands  to  his  son,  leaving  in  his  hands  for  the  use  of 
the  appellees  the  money  for  which  they  sued,  part  of  the 
purchase-price  to  be  paid  to  them  at  his  death.  As  to 
George  T.  Summers,  at  least,  the  law  put  in  an  accept- 
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ance,  and  for  that  reason,  as  to  him,  the  trust  could  not 
be  revoked,  altered,  or  changed  without  his  consent. 

As  to  Milton  L.  Copeland,  Sr.,  the  trust  was  perfectly 
created.  There  was  nothing  more  for  him  to  do.  The 
appellees  require  no  further  action  on  his  part.  Noth- 
ing is  required  of  the  court,  except  to  give  the  trust  effect. 
Under  these  facts,  we  think  the  title  of  the  donor  to  this 
fund  was  divested  at  the  time  the  contract  was  executed, 
and  vested  in  the  appellees,  unless  there  is  something  in 
the  will  which  would  prevent  such  a  result. 

We  think  a  careful  reading  of  the  will  fails  to  disclose 
any  intention  on  the  part  of  the  testator  to  prevent  the 
deed  and  contract  in  controversy  from  having  the  effect 
the  law  would  give  them  in  the  absence  of  a  will.  In- 
deed, the  will  seems  to  emphasize  the  intention  of  the 
testator  to  vest  the  fund  now  in  suit  in  the  appellees,  for 
it  seems  to  have  been  his  intention  to  put  the  objects  of 
his  bounty  upon  an  equality.  This  he  could  not  do  if 
he  vested  in  his  son  the  absolute  title  to  the  land  and 
left  the  fund  set  apart  to  these  appellees,  subject  to  the 
payment  of  his  debts  and  the  expenses  of  settling  his 
estate. 

There  is  no  question  in  the  case  as  to  whether  the 
transfer  of  the  land  or  this  fund  was  fraudulent  as  to 
creditors.  The  executor  bases  his  claim  to  the  fund 
upon  the  ground  that  the  title  did  not  vest  in  the  appel- 
lees, and  that  for  that  reason,  upon  the  death  of  Milton 
L.  Copeland,  Sr.,  it  belonged  to  his  estate. 

We  think  that  the  title  to  this  fund  vested  in  the  ap- 
pellees, upon  the  delivery  of  the  contract  above  men- 
tioned to  Milton  L.  Copeland,  Sr. 

This  conclusion  accords  with  the  ruling  of  the  circuit 
court. 

Judgment  affirmed. 
Vol.  138—15 
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Hackney,  J.,  took  no  part  in  the  decision  of  this 
cause. 

Fled  Nov.  27,  1893. 

On  Petition  for  a  Rehearing. 

Coffey,  J. — A  petition  for  a  rehearing  is  filed  in  this 
case,  supported  by  an  earnest  and  able  brief,  in  which  it 
is  contended  that  this  court  erred  in  holding  there  was 
no  question  of  fraudulent  conveyance  involved. 

After  another  careful  examination  of  the  pleadings,  we 
still  entertain  the  belief  upon  this  subject  expressed  in  the 
opinion  heretofore  handed  down.  It  is  true  that  in  the 
first  paragraph  of  the  answer  of  Milton  L.  Copeland,  as 
executor,  it  is  shown  that  the  testator,  after  the  execu- 
tion of  the  contracts  in  suit,  did  not  have  sufficient  prop- 
erty left  to  pay  his  debts,  and  that  such  debts  still  re- 
mained  unpaid,  but  the  answer  proceeds  upon  the  dis- 
tinct and  definite  theory  that  such  contracts  and  the 
will  of  the  testator  constituted  a  testamentary  disposition 
of  the  property  named  in  the  contracts,  and  that  the  title 
to  such  property  did  not,  therefore,  vest  in  the  appellees 
until  the  death  of  the  testator,  and  was,  for  that  rea- 
son, part  of  the  assets  in  the  hands  of  the  executor,  sub- 
ject to  be  used  in  the  payment  of  such  debts.  In  hold- 
ing that  the  title  to  the  property  mentioned  in  the  con- 
tracts vested  in  those  for  whose  benefit  the  contracts  were 
made,  at  the  time  of  their  execution,  we  necessarily  held 
that  this  answer  was  bad  upon  the  theory  upon  which  it 
proceeds.  It  is  well  settled  that  every  pleading  must 
proceed  upon  some  single,  definite  theory,  and  if  bad 
upon  the  theory  on  which  it  proceeds,  it  can  not  be  sus- 
tained upon  some  other  theory.  Platter  v.  City  of  Sey- 
mour,  86  Ind.  323;  Mescall  v.  Tally j  91  Ind.  96;  Western. 
Union  Tel.  Co,  v.  Youngs  93  Ind.  118;  Chicago,  etc.,  R, 
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R.  Co.  V.  Bills,  104  Ind.  13;  First  NaVl  Bank,  etc.,  v. 
Root,  107  Ind.  224;  Pearson  v.  Pearson,  125  Ind.  341. 

As  there  is  no  pleading  in  the  record,  drawn  upon 
the  theory  that  the  property  sought  to  be  recovered  by 
the  appellees  was  transferred  to  them  in  fraud  of  the 
rights  of  creditors,  there  is  no  question  of  this  character 
involved  in  the  case. 

It  is  also  claimed  by  the  appellant  Milton  L.  Cope- 
land,  as  executor,  that  this  court  erred  in  failing  to  pass 
upon  the  sufl&ciency  of  the  second  paragraph  of  his  an- 
swer as  an  estoppel. 

This  paragraph  avers,  substantially,  that  the  appellee 
Eliza  C.  Summers,  at  the  death  of  Milton  L.  Copeland, 
Sr.,  had  full  knowledge  of  the  contract  upon  which  she 
sues,  and  her  rights  thereunder;  that  Milton  L.  Cope- 
land,  Jr.,  the  maker  of  said  contract,  on  the  10th  day  of 
February,  1886,  tendered  to  her  the  full  amount  due 
under  such  contract,  and  that  she,  with  such  knowledge, 
refused  to  accept  the  same,  and  repudiated  the  contract, 
and  so  continued  to  refuse  the  same  up  to  the  time  of  the 
commencement  of  this  suit;  and  that  the  assets  of  the 
estate  of  the  said  Milton  L.  Copeland,  Sr.,  are  not  suf- 
ficient to  pay  the  debts  and  expenses  of  administration. 

We  are  unable  to  perceive  any  element  of  estoppel  in 
this  answer.  To  make  a  tender  of  any  avail  whatever, 
it  is  generally  necessary  to  keep  the  thing  tendered  for 
the  use  of  the  party , to  whom  the  tender  is  made.  It  cer- 
tainly is  not  the  law  that  money  tendered  to  a  creditor, 
if  refused,  becomes  the  property  of  the  debtor,  and  that 
he  may  keep  it  and  refuse  to  pay  the  debt. 

The  court  did  not  err  in  sustaining  a  demurrer  to  this 
answer. 

The  petition  for  a  rehearing  in  this  case  .is  overruled. 

Filed  June  19,  1894. 
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No.  16,828. 
TONEY   V.    WeNDLING    ET   AL. 

Trust. — Husband  and  Wife. — Personal  Property. — A  husband  who  re- 
ceives from  his  wife  a  deposit  of  money  belonging  to  her  separate 
estate,  and  uses  it  for  his  own  purposes,  becomes  charged  as  trustee 
of  the  money,  and  his  heirs  are  liable  to  account  to  the  wife. 

Same. — Resulting  Trust  in  Land. —  When  it  Does  Not  Arise. — To  create 
a  resulting  trust  in  land,  under  the  second  clause  of  section  2976,  R. 
S.  1881,  in  favor  of  a  wife  by  reason  of  the  use  by  the  husband,  in 
part  payment  for  the  land,  of  money  held,  by  him  as  her  trustee,  it 
must  appear  that  the  money  was  delivered  by  the  wife  prior  to  the 
purchase,  and  under  a  contract  by  the  husband  to  return  the 
identical  money  when  requested. 

From  the  Cass  Circuit  Court. 

R.  Magee  and  (?.  W.  Funk,  for  appellant, 
if.  J5.  Lairy  and  D.  D,  Fickle,  for  appellees. 

Dailey,  J. — The  appellee  Lennie  C.  Wendling  filed 
her  complaint  in  the  court  below,  for  partition  of  cer- 
tain real  estate,  making  defendants  therein  the  appellant, 
Caroline  Toney,  and  the  appellees  Milford  Toney,  Harry 
Toney,  Albert  Toney,  and  Ulysses  Toney. 

On  the  9th  day  of  November,  1892,  the  appellant  filed 
her  cross-complaint  in  the  said  action,  making  defend- 
ants therein  the  appellees,  all  of  whom  were  minors,  with 
the  exception  of  Lennie  C.  Wendling.  The  court  ap- 
pointed David  D.  Fickle,  Esq.,  an  attorney  at  law  of  the 
Cass  Circuit  Court,  as  their  guardian  ad  litem,  who  ac- 
cepted the  appointment  and  qualified  according  to  law. 
The  appellee  Wendling  filed  a  separate  demurrer  to  each 
paragraph  of  the  appellant's  cross-complaint,  and  the 
guardian  ad  litem  filed  a  separate  demurrer  for  the  minors 
to  each  paragraph  thereof.  The  demurrers  alleged,  as  a 
cause,  that  neither  paragraph  of  the  cross-complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action.  The 
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appellant  has  assigned  as  error  the  sustaining  of  the  de- 
murrer to  each  of  said  paragraphs,  yet  she  declines  to 
argue  the  ruling  upon  the  first  paragraph,  and,  under  the 
rules  of  practice  of  this  court,  it  is  waived. 

In  the  second  paragraph  of  her  cross-complaint,  appel- 
lant alleges,  in  substance,  that  she  and  the  appellees 
were  the  owners  in  fee-simple,  as  tenants  in  common,  of 
certain  real  estate  described  therein,  and  that  they  de- 
rived title  to  said  real  estate  by  inheritance  from  Samuel 
S.  Toney,  deceased,  who  was  the  father  of  the  appellees 
and  the  husband  of  the  appellant,  and  that  in  the  year 
1868,  when  appellant  and  Samuel  S.  Toney  were  mar- 
ried, the  appellant  became  possessed,  in  her  own  right, 
of  a  separate  estate  in  the  sum  of  five  hundred  dollars  in 
money,  derived  from  the  estate  of  her  deceased  father, 
and,  at  the  request  of  her  husband,  Samuel  S.  Toney, 
appellant  deposited  with  him  the  said  sum  of  five  hun- 
dred dollars,  to  be  kept  ,by  him  for  appellant;  that  after 
her  husband  had  received  said  sum  of  money  into  his 
custody,  he  took  the  same  and  used  it  in  paying  a  part 
of  the  purchase-money  in  order  to  enable  him  to  acquire 
title  and  ownership  in  and  to  the  real  estate  described  in 
her  cross-complaint;  that  said  sum  of  money  was  never 
repaid  to  appellant,  and  her  husband  died  intestate  in 
the  year  1891,  leaving  surviving  him  as  his  only  heirs 
at  law  the  appellant  and  the  appellees  herein,  and  she 
asks,  in  her  cross-complaint,  to  have  a  lien  declared 
upon  the  lands  to  be  partitioned,  for  the  said  sum  of 
money,  with  interest,  and  alleges  that  the  personal  estate 
of  the  decedent  is  insufficient  to  pay  such  demand.  She 
also  alleges  that,  in  addition  to  said  lien,  she  is  the  owner 
in  fee-simple  of  the  undivided  one-third  of  the  real  estate 
described  therein,  and  that  the  appellees  each  own  the 
undivided  two-fifteenths  of  said  land,  subject  to  the  lien 
and  interest  of  the  appellant,  as  aforesaid.     The  appel- 
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lant  prays  for  the  partition  of  said  real  estate,  as  well  as 
that  such  lien  be  declared  in  her  favor  for  the  amount 
of  money  belonging  to  her,  which  her  husband  invested 
in  said  lands. 

This  paragraph  of  the  cross-complaint  is  drawn  upon 
the  theory  that,  by  reason  of  the  acts  and  dealings  of  the 
appellant  and  her  deceased  husband,  Samuel  S.  Toney., 
a  trust  resulted  in  her  favor  in  a  part  of  the  lands  of 
which  he  died  seized,  and,  by  reason  of  this  fact,  she  is 
entitled  to  have  a  lien  declared  upon  the  lands  in  her  fa- 
vor, to  the  extent  of  the  amount  of  money  she  deposited 
with  the  husband,  which  he  used  in  its  purchase,  wuth 
interest  thereon. 

Under  the  common  law  rule,  the  wife's  personal  estate 
once  reduced  to  the  possession  of  the  husband  became 
his,  and  no  trust  could  result  from  its  investment  in 
land.  Ream  v.  Karnes,  90  Ind.  167  ( 172),  and  cases  cited. 

But  it  is  now  the  established  law  of  this  State  that 
**The  personal  property  of  the  wife  held  by  her  at  the 
time  of  her  marriage,  or  acquired,  during  coverture,  by 
descent,  devise,  or  gift,  shall  remain  her  own  property  to 
the  same  extent  and  under  the  same  rules  as  her  real 
estate  so  remains,"  etc.  R.  S.  1881,  section  2488; 
Burns'  Rev.    1894,  section  2649. 

In  Armacost,  Admr.^y.  Liyidley,  Admr.,  116  Ind.  295, 
this  court  held  that  where  a  husband,  at  his  own  sugges- 
tion or  request,  obtained  the  title  or  possession  of  his  wife's 
separate  property,  which,  the  statute  declares,  shall  remain 
her  own,  even  though  the  possession  be  obtained  with  her 
consent,  unless  the  facts  and  circumstances  show  an 
agreement,  or  intention  on  the  part  of  the  wife  that  her 
husband  shall  receive  it  as  a  gift,  the  law  will  presume 
that  he  took  it  as  her  agent  or  trustee. 

In  this  case,  under  the  allegations  of  the  cross-com- 
plaint, showing  that  the  wife  at  one  time  had  dominion 
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uver  this  money  as  her  patrimony,  but,  at  the  request  of 
the  husband,  deposited  the  same  with  him  to  be  kept  for 
her,  and  that  he  used  it  in  paying  a  part  of  the  purchase- 
money  of  the  real  estate  in  controversy,  it  is  the  appel- 
lant's contention  that  in  the  possession  and  management 
thereof,  equity  will  hold  the  husband  and  his  heirs  trus- 
tees of  such  property,  and  upon  the  death  of  the  husband 
the  heirs  are  liable  to  account;  also,  that  in  partition 
proceedings  among  the  heirs  the  money  so  loaned  or  de- 
posited may  be  taken  into  consideration  the  same  as  in 
case  of  advancements,  and  equity  will  create  a  lien  for 
the  purpose  of  enabling  the  owner  of  a  fund  to  pursue 
the  particular  thing  and  operate  upon  it  in  such  a  way 
as  to  afford  adequate  and  specific  relief;  that  under  the 
doctrine  of  equitable  liens  the  appellant's  proper  remedy 
to  pursue  is  to  have  a  lien  declared  upon  these  lands  to 
the  extent  of  the  money  so  used  by  the  husband. 

In  our  opinion  there  can  be  no  question  but  that  in  this 
<;ase,  under  the  facts  stated  in  the  cross-complaint,  and  in 
thelightof  the  decisions  of  this  and  other  courts,  the  appel- 
lant's husband,  when  he  received  her  patrimonial  estate 
from  her,  became  charged  as  trustee  of  the  money,  and 
his  heirs  are  liable  to  account,  and  such  facts  are  suffi- 
cient to  justify  a  judgment  against  his  estate;  but  does 
it  follow  that  the  allegations  are  sufficient  to  show  a  re- 
sulting trust  in  the  land  in  favor  of  the  appellant?  An 
implied  trust  is  a  mere  creature  of  equity,  founded  upon 
presumptive  intention  and  designed  to  carry  that  inten- 
tion into  effect — not  to  defeat  it.  If  it  is  not  the  inten- 
tion that  the  estate  shall  vest  in  him  who  pays  the  pur- 
chase-price, then  no  resulting  trust  in  his  favor  attaches 
to  the  property.  The  trust  can  only  arise  from  the 
original  transaction  at  the  time  it  takes  place,  and  at  no 
other  time.  The  funds  must  be  advanced  and  invested 
at  the  time  the  purchase  is  made.     A  resulting  trust  can 
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not  be  created  by  funds  subsequently  furnished.  It  is 
not  possible  to. raise  such  a  trust  by  the  subsequent  ap- 
plication of  the  money  of  a  third  person  in  satisfaction 
of  the  unpaid  purchase-money.  It  has  been  many  times 
held  that  ''the  resulting  trust  must  arise,  if  at  all,  at  the 
time  of  the  execution  of  the  conveyance."  2  Ballard's 
Annual,  etc.,  section  625,  and  cases  there  cited;  1  Bal- 
lard's Annual,  etc.,  section  387. 

The  law  concerning  resulting  trusts  in  this  State  is 
fixed  and  controlled  by  statute.  Section  2974,  R.  S. 
1881  (Burns'  Rev.  1894,  section  3396),  reads:  ''When 
a  conveyance  for  a  valuable  consideration  is  made  to  one 
person,  and  the  consideration  therefor  paid  by  another, 
no  use  or  trust  shall  result  in  favor  of  the  latter;  but  the 
title  shall  vest  in  the  former,  subject  to  the  provisions  of 
the  next  two  sections."  The  section  following  contains 
provisions  concerning  the  rights  of  creditors. 

Section  2976,  R.  S.  1881  (Burns'  Rev.  1894,  section 
3398),  is  as  follows:  "The  provisions  of  the  section 
next  before  the  last  shall  not  extend  to  cases  where  the 
alienee  shall  have  taken  an  absolute  conveyance  in  his 
own  name  without  the  consent  of  the  person  with  whose 
money  the  consideration  was  paid;  or  where  such  alienee, 
in  violation  of  some  trust,  shall  have  purchased  the  land 
with  moneys  not  his  own;  or  where  it  shall  be  made  to 
appear  that,  by  agreement  and  without  any  fraudulent 
intent,  the  party  to  whom  the  conveyance  was  made,  or 
in  whom  the  title  shall  vest,  was  to  hold  the  land  or 
some  interest  therein,  in  trust  .for  the  party  paying  the 
purchase-money  or  some  part  thereof." 

Under  these  sections  a  resulting  trust  will  arise  in 
three  different  classes  of  cases:  First,  where  the  alienee 
shall  have  taken  an  absolute  conveyance  in  his  own 
name  without  the  consent  of  the  person  with  whose 
money  the  consideration  was  paid.     Second,  where  such 
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alienee,  in  violation  of  some  trust,  shall  have  purchased 
the  land  with  money  not  his  own.  Third,  where  it  shall 
be  made  to  appear  that  by  agreement,  and  without  any 
fraudulent  intent,  the  party  to  whom  the  conveyance 
was  made,  or  in  whom  the  title  shall  vest,  was  to  hold 
the  land,  or  some  interest  therein,  in  trust  for  the  party 
paying  the  purchase-money  or  some  part  thereof. 

In  the  case  at  bar  it  is  not  assumed  that  the  cross- 
complaint  contains  any  averment  that  brings  the  appel- 
lant's claim  within  the  terms  of  the  first  class  specified 
in  section  2976,  supra,  for  it  nowhere  appears  that  the 
decedent  took  such  conveyance  in  his  own  name  with- 
out the  consent  of  the  wife  from  whom  he  received  the 
the  money,  and  we  may  indulge  the  presumption  that 
the  transaction  was  with  her  concurrence  and  approval. 
There  is  no  claim  or  pretense  that  a  resulting  trust  can 
be  declared  in  favor  of  the  wife,  in  the  lands  purchased 
by  the  husband,  by  reason  of  anything  contained  in 
the  third  class  of  cases,  for  it  is  not  shown  that  by 
agreement,  and  without  any  fraudulent  intent,  the  hus- 
band who  received  the  conveyance,  was  to  hold  the  land 
or  any  interest  therein  in  trust  for  the  wife,  who  alleges 
she  paid  a  part  of  the  purchase-money.  But  the  appel- 
lant contends  that  her  case  is  exactly  in  point  under  the 
second  clause  of  the  section  which  provides  that  if  the 
alienee,  in  violation  of  some  trust,  purchases  land  with 
money  not  his  own,  and  takes  the  title  in  his  own  name, 
a  trust  will  arise  in  favor  of  the  party  paying  the  pur- 
chase-money or  some  part  thereof.  Under  this  clause, 
it  is  perfectly  clear  that  if  the  alienee  purchased  the 
land  with  moneys  not  his  own,  this  fact  alone  could 
create  no  resulting,  presumptive  or  implied  trust  in  favor 
of  the  person  with  whose  money  the  consideration  was 
paid.  The  provisions  of  this  clause  only  extend  to  cases 
where  the  purchase  shall  have  been  made  in  violation  of 
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some  trusty  because  it  so  declares  in  express  terms.  In 
the  ordinary  cases  of  deposits  of  money,  the  transaction 
amounts  to  a  mere  loan  or  miUuum,  or  irregular  deposit, 
and  the  borrower,  or  bailee,  is  required  to  restore  an 
equivalent  sum  whenever  demanded.  If,  in  the  case  at 
bar, "the  purchaser's  obligation  was  not  to  return  the 
identical  money  placed  in  his  hands,  but  other  funds  of 
equal  value,  it  could  be  no  violation  of  his  trust  to  apply 
what  he  received  for  her  in  payment  on  the  lands  in  con- 
troversy, and  a  trust  would  not  result  by  operation  of 
law,  which  would  attach  on  the  lands  bought  by  him. 
If  there  were  facts  averred  in  the  cross-complaint  show- 
ing that  at  the  time  the  husband  bought  this  real  estate, 
he  paid  for  it  in  whole  or  in  part  with  money  belonging 
to  the  separate  estate  of  his  wife,  without  her  knowledge 
or  consent,  or  under  an  agreement  with  her,  without 
fraud,  that  he  would  hold  it  in  trust  for  her,  or  if  it  ap- 
peared that  the  depositary  contracted  to  return  the 
specific  or  identical  property  left  in  his  custody,  and  he 
converted  the  thing  to  his  own  use  by  using  it  in  the 
manner  set  forth,  a  trust  would  result,  and  he  would 
hold  the  land  or  an  aliquot  part  thereof  for  her,  or  she 
would  be  entitled  to  a  lien  on  the  premises  for  the  amount 
invested  if  she  so  preferred.  It  follows  that  the  cross- 
complaint  should  show,  without  ambiguity  or  equivoca- 
tion, that  the  depositor  delivered  the  five  hundred  dol- 
lars toUhe  depositary  under  a  contract  to  restore  or  re- 
turn the  same  when  requested  or  required,  and  that  the 
consideration  for  which  the  lien  is  claimed  by  appellant, 
by  virtue  of  such  payment,  was  paid  before  the  deed  was 
taken.  Such  allegations  would  clearly  make  a  case  in 
which  the  alienee,  in  violation  of  his  trust,  purchased 
land  with  money  not  his  own.  But  we  do  not  think  the 
statement  in  the  cross-complaint  that,  "after  the  hus- 
band had  received  said  sum  of  money  in  his  custody,  he 
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took  the  same  and  used  it  in  paying  a  part  of  the  purchase- 
money  in  order  to  enable  him  to  acquire  the  title  and 
ownership  in  and  to  the  real  estate'  described  in  her 
cross-complaint/'  is  equivalent  to  an  allegation  that  the 
funds  of  the  cross-complainant  went  into  the  lands  at 
or  before  the  time  the  title  vested  in  him.  It  might 
create  an  inference  to  that  effect,  but  the  matter  quoted 
is  in  the  cross-complaint  by  way  of  recital,  and  not  by 
way  of  direct  averment,  which  is  essential  to  good  plead- 
ing. Of  course  the  rule  is  elemental  that  the  equitable 
or  trust  estate  must  vest  in  the  cestui  que  trust  at  the  same 
instant  of  time  that  the  legal  estate  vests  in  the  trustee. 
Perry  Trusts  (2d  ed.),  section  133;  Reed  v.  Reedy  25 
N.  E.  Rep.  1095;  Crawford^  v.  Thompson^  21  Atl.  Rep. 
(Pa.)  994;  Barnet  v.  Dougherty,  32  Pa.  St.  371;  Hughes 
V.  Whitef  117  Ind.  470.  In  our  opinion  the  court  below 
did  not  err  in  its  rulings. 

Judgment  affirmed,  with  costs. 

Filed  May  29,  1894. 


No.  16,576. 

The  City  of  Delphi  et  al.  v.  Bowen,  Administrator. 

Taxes. — Omitted  Property. — Power  of  City  Clerk  to  Assess, — The  city 
clerk  is  the  proper  city  officer  to  assess  omitted  property,  and  to  give 
the  notice  to  the  owner  required  to  be  given  in  such  case  by  the 
county  auditor. 

Pleading. — Complaint. — Taxes. — Omitted  Property. — City  Clerk. — The 
sufficiency  of  the  complaint  in  this  case,  being  an  action  to  cancel 
and  declare  void  certain  taxes  as  levied  upon  omitted  personal 
property  by  the  city  clerk,  is  decided  on  the  authority  of  Reynolds, 
Audr.y  V.  Boxoen^  Admr.,  138  Ind.  434 

From  the  Carroll  Circuit  Court. 
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J/.  A.  Ryan,  J.  H.  Gould  and  G.  R,  Eldrid(j€,  for  appel- 
lants. 

R.  C.  Pollard,  C.  R.  Pollard  and  M.  Winfield,  for  ap- 
pellee. 

Howard,  C.  J. — This  was  a  suit  instituted  by  the  ap- 
pellee against  the  appellants,  in  the  Carroll  Circuit  Court, 
to  cancel  and  declare  void  certain  taxes  as  levied  upon 
omitted  personal  property  and  placed  upon  the  tax  du- 
plicate by  the  clerk  of  the  city  of  Delphi.  On  the  over- 
ruling of  demurrers  to  the  complaint,  the  appellants  re- 
fused to  plead  further,  and  judgment  was  rendered 
declaring  the  added  taxes  illegal  and  void,  and  directing 
their  cancellation. 

The  property  claimed  by  the  city  to  have  been  omitted 
from  taxation  consisted  of  moneys,  money  loaned,  and 
credits  owned  by  appellee's  decedent  for  the  years  frctai 
1881  to  1890,  inclusive. 

Section  147  of  the  tax  law  of  1881,  being  section  6416, 
R.  S.  1881,  and  re-enactfed  as  section  142  of  the  tax  law 
of  1891,  authorized  the  county  auditor,  on  discovering 
that  any  personal  property  had  been  omitted,  in  whole 
or  in  part,  in  the  assessment  of  any  year  or  number  of 
years  from  the  assessment  book,  or  from  the  tax  dupli- 
cate, to  proceed  to  assess  the  same,  first  giving  notice  to 
the  owner,  occupant  or  person  in  possession  thereof. 

By  section  259  of  the  tax  law  of  1881 ,  being  section  3160,- 
R.  S.  1881,  and  re-enacted  in  section  254  of  the  tax  law  of 
1891,Acts  1891,  p.  290,  it  is  provided  that ''cities  shall  be 
governed  by  the  provisions  of  this  law,  in  regard  to  the 
matters  embraced  therein,  so  far  as  the  same  are  applica- 
ble, and  the  duties  required  by  the  terms  of  this  act  to  be 
done  by  the  county  officers,  shall  be  performed  by  the  cor- 
responding officers  of  each  city  in  regard  to  the  assessment 
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and  collection  of  taxes,  and  all  matters  pertaining  there- 
to/' 

It  is  not  questioned  that  the  city  clerk  is  the  city  offi- 
cer corresponding  to  the  county  auditor  as  county  officer. 
The  city  clerk  is,  therefore,  the  proper  officer  to  assess 
omitted  property,  and  to  give  the  notice  to  the  owner  re- 
quired to  be  given  in  such  case  by  the  county  auditor. 
The  complaint  shows  that  in  this  case  these  duties  were 
performed  by  the  city  clerk  as  required  by  the  statute, 
and  that  the  appellee  appeared  before  the  clerk  and  an- 
swered, opposing  the  assessment  of  the  omitted  property. 
In  addition  to  the  powers  already  named,  given  to  city 
officers  in  relation  to  the  assessment  of  taxes,  it  was 
provided  in  section  259  of  the  tax  law  of  1881,  sec- 
tion 3160,  R.  S.  1881,  that  cities  might  use  the  assess- 
ment of  real  and  personal  property  as  made  and  returned 
by  the  township  assessor,  and  that  the  proper  city  officers 
should  have  access  to  the  books  in  the  county  auditor's 
office  for  the  purpose  of  transcribing  therefrom  a  list  of 
the  property  assessed.  These  provisions  were  re-enacted 
in  section  254,  supra,  of  the  tax  law  of  1891,  the  office 
of  city  assessor  and  the  city  board  of  equalization  being 
at  the  same  time  abolished. 

By  virtue  of  the  powers  so  conferred  by  the  statute  the 
city  clerk,  in  the  case  at  bar,  after  making  his  finding  as 
to  the  amount  and  value  of  the  property  not  listed  by  the 
decedent  and  his  administrator,  and  after  finding  also 
that  such  omitted  property  ''has  been  placed  upon  and 
added  to  the  tax  duplicate  of  Carroll  county,  Indiana,  by 
the  auditor  thereof,"  proceeded  to  make  his  assessment 
of  the  same  as  follows: 

"I  now  assess  said  property  as  omitted  property  which 
has  unjustly  escaped  taxation;  and  I  now  correct  the 
proper  tax  duplicates  of  said  city  of  Delphi,  Indiana,  ac- 
cordingly, and  add  said  omitted  property  thereto,  and  I 
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now  copy  upon  said  duplicates  of  said  city  the  amounts 
of  said  omitted  property  as  heretofore  placed  upon  and 
added  to  the  duplicates  of  Carroll  county,  Indiana,  by  the 
auditor  thereof  as  aforesaid,  being  the  same  amounts 
hereinbefore  set  forth.'' 

The  questions  raised  in  this  case,  with  the  exception 
of  those  above  noted,  are  precisely  the  same  as  those  in 
the  case  of  Reynolds,  And.,  v.  Bowen,  Admi.,  138 
Ind.  434.  The  property  claimed  to  be  omitted  from 
taxation  is  identical  in  the  two  cas.es,  and  the  objections 
made  in  that  case  to  placing  the  property  on  the  tax  du- 
plicate are  repeated  in  this  case.  The  complaint  in  that 
case  was  held  bad,  and  on  the  authority  of  that  decision 
the  like  complaint  in  the  case  at  bar  must  also  be  held 
bad. 

The  judgment  is  accordingly  reversed,  with  directions 
to  sustain  the  demurrers  to  both  paragraphs  of  the  com- 
plaint, and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  Mar.  8, 1894 ;  petition  for  a  rehearing  overruled  June  22, 1894. 


h|^  4?3j  No.  15,678. 

1h§^05  Thiebaud,  Trustee,  v.  Tait,  Treasurer,  et  al. 

Practice. — Motion  to  Docket  Cross- Complaint  as  Separate  Action. — 
Bill  of  Exceptions. — A  motion  by  a  plaintiff  to  docket  a  cross-com- 
plaint as  a  separate  action  is  a  collateral  one,  and  must  be  brought 
into  the  record  by  a  bill  of  exceptions. 

Same. — Not  Available  Error  to  Be/use  to  Docket  Cross- Complaint  as 
Separate  Action. — It  is  not  available  error  to  overrule  a  motion  to 
docket  a  cross-complaint  as  an  independent  action. 

BA^R.—Intermfdiate  Errors.— When  Not  Available  for  Beversal  of  Judg- 
ment.— Intermediate  errors  are  not  available  for  reversal  if  the  final 
judgment  is  right. 
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Taxes. —  Trustee.  —  Estoppel, — Personal  Liability, — Irregular  Levy. — 
Special  Finding, — Conclusion  of  Law. — A  trustee  who  retains  from 
money  which  it  is  his  duty  to  pay  to  his  beneficiary  the  amount  of 
taxes  which  he  represents  is  due  upon  the  trust  fund,  is  so  far 
primarily  chargeable  with  the  taxes,  and  is  estopped  to  deny  that 
they  were  regularly  levied,  but  a  conclusion  of  law  holding  him 
personally  liable  for  other  unpaid  taxes  which  the  special  finding 
does  not  show  that  he  withheld  upon  settlinjr  with  cestui  que  trust 
is  erroneous. 

Same. — Injunction  Payment  or  Tender  of  Amount  Due. — Where  a  part 
of  the  taxes  sought  to  be  collected  are  due,  a  suit  to  enjoin  the 
collection  will  not  lie  unless  there  is  a  payment  of*  or  an  offer  to 
pay,  the  amount  for  which  the  plaintiff  is  liable. 

From  the  Switzerland  Circuit  Court. 

TT.  R.  Johnston  and  F,  M.  Griifith,  for  appellant. 
W.  D.  Ward,  J.  A.  VanOsdol  and  G.  S.  Pleasants,  for 
appellees. 

McCabe,  J. — The  appellant  alleges  that  the  taxes  levied 
against  property  held  by  him  as  trustee  are  illegal,  and 
prays  that  their  collection  may  be  enjoined. 

The  first  paragraph  of  the  complaint  alleges,  among 
other  things,  that  an  assessment  for  taxes  on  personal 
property  of  the  value  of  $3,800  was  entered  upon  the 
duplicate  by  the  treasurer,  and  not  by  the  auditor,  and 
that  the  assessment  was  not  made  by  the  assessor,  as  the 
law  requires. 

The  allegations  of  the  second  paragraph  are  more 
specific  than  those  of  the  first,  but  are  of  a  similar  char- 
acter. 

Tait,  the  treasurer,  filed  a  counterclaim  or  cross-com- 
plaint, in  which  he  alleges  that  Harriet  E.  Hull,  the 
beneficiary  in  the  trust  vested  in  Thiebaud,  and  Charles 
Dufour,  residuary  legatee  of  the  creator  of  the  trust,  were 
necessary  parties,  and  asked  that  they  be  made  parties 
to  the  suit.  Mrs.  Hull  and  Dufour  appeared  to  the  cross- 
complaint,  and  were  thenceforward  treated  as  parties  in 
court. 
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A  cross-complaint  was  filed  by  Mrs.  Hull,  which  con- 
tains these  allegations:  That  Charles  A.  Thiebaud,  de- 
ceased, bequeathed  to  John  L.  Thiebaud,  the  plaintiff,  in 
trust  for  her  for  life,  money  and  demands  to  the  amount 
of  $3,800;  that  the  will  required  the  plaintiff  to  pay  an- 
nually on  the  trust  fund  placed  in  his  control  '*an 
amount  equal  to  six  per  centum,  less  the  taxes  assessed 
thereon";  that  the  will  provided  that  at  the  death  of  the 
cross-complainant  the  principal  sum  should  go  to  her 
codefendant  Charles  Dufour;  that  the  plaintiff  accepted 
the  trust  and  entered  upon  the  discharge  of  the  duties 
thereof  under  the  will,  and  received  the  sum  named  as 
such  trustee;  that  while  acting  as  such  trustee,  taxes 
were  illegally  assessed  against  the  trust  fund;  that  the 
trustee,  in  his  annual  settlement  with  the  cross-com- 
plainant, represented  to  her  that  such  taxes  were  legal 
charges,  and  deducted  the  amount  thereof  from  the  an- 
nual income  due  her;  that  the  trustee,  although  he  re- 
tained the  sum  he  represented  was  due  for  such  taxes, 
never  paid  them  in  whole  or  in  part. 

The  appellant's  counsel  moved,  as  the  clerk's  entries 
recite,  to  docket  the  cross-complaint  as  a  separate  suit, 
but  there  is  no  bill  of  exceptions  in  the  record  contain- 
ing the  motion  or  exceptions.  It  seems  clear,  under  the 
rule  declared  by  our  decisions,  that  the  motion  is  a  col- 
lateral one  requiring  a  bill  of  exceptions  to  bring  it  into 
the  record.  See  authorities  cited  in  Elliott's  App. 
Proced.,  sections  190,  191,  192. 

But,  conceding  that  the  question  is  well  presented, 
there  is  no  such  error  as  will  require  a  reversal  for  that 
cause,  if,  indeed,  there  is  any  error  at  all;  for,  whether 
there  was  one  trial  or  the  trials  were  separate,  could  not 
be  prejudicial  if  the  final  result  reached  was  right.  The 
motion  assumes  that  there  is  a  cause  of  action  stated  iu 
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the  cross-complaint,  and  asks  a  trial  of  that  cause  of  ac- 
tion as  an  independent  proceeding,  so  that  the  utmost 
that  can  be  claimed  is  that  there  was  a  trial  of  several 
causes  of  action  in  one  proceeding,  when  there  should 
have  been  separate  trials  of  each  cause  of  action.  The 
case  is  strictly  analogous  to  that  of  an  error  in  permitting 
a  misjoinder  of  causes  of  action.  The  concession  of  the 
motion  that  there  was  a  cause  of  action  requiring  a  trial 
is  a  tacit  one,  but  it  is  quite  as  effective  as  an  express 
one  could  be. 

The  important  questions  arise  on  the  special  findings, 
and,  even  if  there  were  intermediate  errors,  there  can  be 
no  reversal  if  the  final  judgment  is  right. 

Where  the  record  proper — and  of  that  record  the  spe- 
cial finding  is  a  part — fully  shows  that  intermediate  er- 
rors did  not  prejudicially  affect  the  final  result,  such 
errors  will  not  be  regarded  as  sufficient  to  overthrow  the 
judgment  from  which  the  appeal  is  prosecuted.  See  au- 
thorities cited  in  Elliott's  App.  Proced.,  sections  590, 
635,  653. 

So  much  of  the  special  finding  of  facts  as  is  material 
to  the  question  in  hand  is  as  follows: 

''1st.  That  in  April,  1871,  one  Charles  A.  Thiebaud 
died  testate,  in  Switzerland  county,  Indiana,  leaving  an 
estate. 

''2d.  By  the  terms  of  that  will,  the  portion  of  his  estate 
that  might  accrue  under  said  will  to  his  daughter,  Har- 
riet E»  Dufour  (who  afterward  intermarried  with  Hull), 
was  vested  in  appellant,  his  son,  John  L.  Thiebaud,  in 
trust,  to  be  by  him  judiciously  invested  to  bring  an  in- 
come of  six  per  cent.,  to  be  paid  over  to  her  annually 
during  her  life,  and,  at  her  death,  said  income  and 
principal  to  be  continued  in  charge  of  said  son,  as  trustee, 
until  the  children  of  said  Harriet  shall  become  of  age. 
Vol.  138—16 
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when  said  trustee  or  his  successor  shall  pay  over  the 
sum  total.     *     *     * 

'*3d.  That  the  said  Harriet  E.  Hull  is  defendant  here- 
in, and  that  defendant  herein,  Charles  Dufour,  is  her 
only  child,  and  is  now  25  years  of  age. 

**4th.   That  the  estate   of   Charlep  A.  Thiebaud  was 

finally  settled  on  the day  of ,  1872,  and  then 

came  into  the  hands  of  plaintiff  from  said  estate  $3,868.- 
98  as  funds  impressed  with  said  trust,  belonging  to  said 
Harriet  and  Charles  Dufour. 

'*5th.  That  appellant  commingled  said  trust  fund 
with  his  own  money  and  used  it  all  in  his  own  individ- 
ual business,  and  never  made  any  investment  of  said 
trust  fund  as  a  trust  investment. 

''6th.  That  said  trustee  has,  at  all  times  since  said 
trust  funds  came  to  his  hands,  been  a  resident  of  the 
city  of  Vevay,  Switzerland  county,  Indiana,  and  the 
amount  of  said  trust  funds  were  subject  to  taxation  in 
said  township  and  city  for  State,  county,  and  city  pur- 
poses, as  they  came  into  the  hands  of  such  trustee  as 
money,  and  have  never  been  invested  as  a  trust  fund, 
and  he  has,  in  his  reports  to  the  court,  charged  himself 
with  $3,811.67  as  principal  of  said  trust  fund;  that  it 
was  adjudged,  on  exceptions  to  one  of  his  reports  by  said 
cestui  que  trust,  said  Harriet,  in  1885,  by  agreement,  with 
the  consent  of  the  court,  that  there  was  a  settlement  of 
all  back  interest  on  said  funds  up  to  the  2d  of  March, 
1885,  and  that  he  was  to  be  charged  with  said  trust 
funds  as  in  money,  and  should  pay  six  per  cent,  thereon 
annually  to  said  Harriet  E.  Hull,  less  the  taxes  thereon. 

*'6M.  That  the  taxes  thereon  have  not  been  paid 
since  1879. 

''7th.  That  in  his  settlement  with  said  Harriet  E. 
Hull,  he  has,  since  1885,  deducted  from  the  annual  in- 
terest of  said  fund  for  each  year  a  sum  equal  to  the  State, 


MAY  TERM,  1894. 


243 


Thiebaud,  Trustee,  t?.  Tait,  Treasurer,  et  aL 


county,  and  city  tax,  which  should  have  been  assessed 
against  said  fund  according  to  the  rate  of  taxation  for 
said  several  years;  that  all  the  interest  except  said  sums 
so  deducted  as  aforesaid,  has  been  paid  over  to  said  Har- 
riet E.  Hull,  up  to  the  2d  day  of  March,  1889. 

*'8th.  That  the  rate  of  taxation,  as  fixed  by  the  proper 
authorities,  is  stated  for  each  year  from  1879  to  1888, 
both  years  inclusive,  making  the  amount  of  tax  that 
would  accrue  on  said  trust  fund  of  $3,810: 

"For  the  year  1879 |43  43 

1880 48  77 

1881 52  20 

1882 54  48 

1883... 59  63 

1884 59  44 

1885 55  25 

1886 55  25 

1887 57  15 

1888 57  15 
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Total $542  75 


And  that  the  same  is  equitably  due  and  owing  to  the 
county,  and  should  have  been  paid. by  said  John  L. 
Thiebaud. 

*'10th.  That  said  trust  has  not  been  managed  in  ac- 
cordance with  the  directions  in  said  will  and  law.'* 

So  much  of  the  conclusions  of  law  as  are  material  are 
as  follows: 

''1st.  That  the  plaintiff  is  not  entitled  to  any  relief  on 
his  complaint. 

''2d.  *  *  *  Plaintiff  is  chargeable  with  interest 
on  said  trust  fund  in  his  hands,  at  six  per  cent,  per  an- 
num, less  the  taxes  of  the  State  and  county  of  each  cur- 
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rent  year  in  the  city  of  Vevay,  in  Jefferson  township, 
Switzerland  county,  Indiana. 

*'3d.  That  said  John  L.  Thiebaud  is  liable  primarily 
to  pay  the  taxes  to  the  county,  to  wit,  $542.75,  as  he  has 
retained  from  the  interest  on  said  trust  fund  in  his  set- 
tlements with  said  Harriet  E.  Hull. 

''4th.  That  the  trust  estate  has  not  been  managed  in 
accordance  with  the  requirements  of  said  will  and  the 
law  in  reference  thereto. 

*'5th.  That  said  trustee  should  be  removed  and  re- 
quired to  account  for  said  amount  found  in  his  hands, 
to  wit:  $3,811.67,  and  interest  thereon  from  the  2d  day 
of  March,  1889,  and  file  the  receipts  of  the  treasurer  of 
the  county  for  the  taxes  herein  found  due  the  county, 
and  the  taxes  which  the  city  of  Vevay  may* have  against 
said  fund,  which  have  been  retained  by  said  Thiebaud 
in  his  settlements  with  his  cestui  que  trjist,  or  on  his 
failure  to  pay  said  taxes,  then  account  in  money  for  the 
said  several  sums,  upon  settlement  of  his  said  trust  with 
this  court."     Dec.  13,  1889. 

The  decree  is  as  follows:  "It  is,  therefore,  considered 
and  adjudged  by  the  court,  that  the  defendant  William 
Tait,  treasurer  of  Switzerland  county,  Indiana,  recover 
upon  the  second  paragraph  of  his  cross-complaint  the 
sum  of  $542.75  as  above  found  to  be  due  for  taxes,  to- 
gether with  interest  thereon  from  the  13th  day  of  De- 
cember, 1889,  collectible  without  relief,  etc.,  with  costs, 
etc.  It  is  further  adjudged  that  said  judgment  for  taxes 
shall  be  collected  primarily  from  the  individual  prop- 
erty of  said  John  L.  Thiebaud,  and  if  the  same  shall  not 
realize  a  sum  sufficient  to  pay  the  said  judgment  for 
taxes,  the  balance  to  be  collected  from  the  fund  of  said 
trust  estate  in  his  hands  as  such  trustee.  It  is  further 
considered  and  adjudged  by  the  court,  that  the  said  John 
L.  Thiebaud  be,  and  he  is,  hereby  removed  from  the  exe- 
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cution  of  his  trust  as  trustee  of  said  Harriet  H.  Hull, 
and  that  he  pay  into  court  the  sum  of  $3,811.67,  and  in- 
terest from  the  2d  day  of  March,  1889,  less  any  amounts 
he  may  have  paid  out  for  taxes  on  said  trust  fund,  or  for 
the  use  and  benefit  of  his  said  ward  since  said  March 
2,  1889,  to  be  disposed  of  as  the  court  may  hereafter 
order  and  direct,  and  said  Harriet  E.  Hull  and  Charles 
Dufour  recover  of  plaintiff  John  L.  Thiebaud  their  costs 
herein,  etc.'* 

It  will  be  seen  by  the  special  finding  of  facts, 
that  the  interest  withheld  by  appellant  from  Mrs. 
Hull  was  deducted  out  of  the  interest  that  accrued  for 
the  years  next  following  the  year  1885,  and  the  amount 
so  withheld  was  an  amou^nt  equal  to  the  State,  county, 
and  city  tax,  which  should  have  been  assessed  against 
said  fund  according  to  the  rate  of  taxation  for  said  sev- 
eral years.  *  As  the  interest  was  to  run  from  the  2d  day 
of  March,  1885,  on  the  2d  day  of  March  each  year 
would  be  the  time  the  annual  interest  for  the  year  pre- 
ceding would  be  due.  The  first  settlement,  therefore,  after 
1885,  must  have  been  made  March  2, 1886;  now  whether 
the  court  meant  that  the  tax  for  the  year  1886  was  de- 
ducted from  the  year's  interest  ending  March  2,  1886, 
and  so  on  for  the  subsequent  years,  is  not  made  clear  by 
the  special  finding.  If  that  was  the  intention,  then  there 
could  only  be  a  recovery  for  an  amount  equal  to  the  tax 
for  three  years,  namely,  for  1886,  1887  and  1888,  be- 
cause the  finding  fails  to  show  what  the  tax  for  1889  was. 

But  when  we  remember  that  the  amount  of  taxes  on 
such  property  can  not  be  known  for  any  particular  year, 
as  early  as  the  2d  day  of  March  of  such  year,  because 
not  assessed  yet  and  spread  on  the  duplicate,  it  must 
have  been  intended  by  the  court,  that  when  the  interest 
falling  due  March  2,  1886,  was  paid,  the  tax  for  the  pre- 
ceding year,  1885,  was  deducted  therefrom,  and  so  on 
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through  until  the  settlement  of  March  2,  1889,  up  to 
which  time  the  special  finding  shows  the  interest  had 
been  paid  less  the  taxes.  Out  of  that  year's  interest  the 
court  must  have  intended  to  find  that  the  taxes  of  1888 
had  been  deducted.  That  would  be  the  taxes  for  the  years 
from  1885  to  1888,  both  years  inclusive  were  deducted 
from  an  equal  number  of  years,  interest;  that  is  to  say, 
the  taxes  for  1885  amounting  to  $55.25;  for  1886,  |55.25; 
for  1887,  $57.15;  for  1888,  $57.15;  making  in  all  $224.80, 
were  withheld  from  the  interest  due  Mrs.  Hull.  To  the 
extent  of  this  amount,  and  no  more,  under  the  construc- 
tion of  the  special  finding  most  favorable  to  appellees, 
had  appellant  by  his  conduct  estopped  himself  from 
questioning  the  validity  of  the  tax,  or  his  liability  to 
pay  the  same.  As  to  all  the  balance  of  the  $542.75  to 
wit:  $317.95,  appellant  could  not  be  compelled  to  pay 
them,  because  it  does  not  appear  from  the  special  find- 
ing that  said  taxes  had  been  legally  assessed  and  levied, 
or  that  he  had  done  anything  to  estop  him  from  deny- 
ing the  legality  of  said  taxes  or  assessment  prior  to 
March  2,  1885.  Nevertheless,  if  by  the  judgment  re- 
covering the  whole  of  them  by  the  treasurer  against  ap- 
pellant trustee,  they  are  to  come  out  of  the  trust  fund 
in  the  hands  of  the  trustee,  he  would  not  be  harmed, 
and,  therefore,  the  error  of  permitting  them  to  be  so  re- 
covered would  be  harmless  as  to  -him;  and  as  the  only 
person  complaining  of  the  judgment  on  this  appeal  is 
such  trustee,  the  error  would  be  unavailable.  Both 
beneficiaries  in  the  trust  fund,  being  all  the  persons  in- 
terested therein,  were  made  parties  below,  and  are  parties 
to  this  appeal,  and  are  not  complaining  of  the  judgment. 
But  they  had  no  ground  to  complain  because  a  proper 
construction  of  the  decree  shows  that  the  whole  amount 
of  taxes  recovered  is  to  be  paid  out  of  the  individual 
means  of  the  trustee,  for  which  he  is  to  receive  no  credit 


MAY  TERM,  1894.  217 

Thiebaud,  Trustee,  v,  Tait,  Treasurer,  et  al. 


in  his  accounting  on  the  surrender  of  the  trust.  In 
Fleenor  v.  Driskill,  97  Ind.  27,  at  p.  33,  this  court  said: 
**If  the  entry  of  a  judgment -be  so  obscure  as  not  to  ex- 
press the  final  determination  of  the  court  with  sufiicient 
accuracy,  reference  may,  and  indeed  ought  to,  be  had 
to  the  pleadings,  and  the  entire  record,  when  construing 
the  judgment."  Citing  Freeman  Judg.,  section  45; 
Footw.  Glover,  4  Blackf.  313;  Finnagan  v.  Manchester ,  12 
Iowa,  521;  Fowler  v.  Doyle,  16  Iowa,  534;  Bell  v.  Mas- 
sey,  14  La.  Ann.  831;  Hopper  v.  Lucas,  86  Ind.  43. 

When  we  recur  to  the  conclusions  of  law,  we  find  it 
there  stated  as  the  law  arising  on  the  facts  found,  that 
appellant  is  liable  primarily  to  pay  the  taxes  to  the 
county,  to  wit,  $542.75,  and  for  mismanagement  of  the 
trust  he  should  be  removed  and  required  to  account  for 
the  principal  of  the  fund,  $3,811.67,  and  interest  thereon 
from  March  2,  1889,  and  file  the  receipts  of  the  treas- 
urer for  the  taxes  herein  found  due,  and  the  taxes  which 
the  city  of  Vevay  may  have  against  said  fund,  which 
have  been  retained  by  said  Thiebaud  in  his  settlements 
with  his  cestui  que  trust,  or  on  his  failure  so  to  do,  then 
account  in  money  for  said  several  sums. 

This,  it  seems,  means  that  the  appellant  is  to  pay  into 
court  the  principal  of  the  trust  fund,  $3,811.67,  and  in- 
terest thereon  since  march  2d,  1889,  and,  in  addition 
thereto,  it  means  that  appellant,  trustee,  is  required  to 
pay  the  treasurer  the  taxes  found  due,  to  wat,  $542.75, 
not  out  of  the  principal  of  the  trust  fund,  or  any  interest 
thereon  in  his  hands,  but  out  of  his  own  individual 
means,  for  which  he  is  to  receive  no  credit.  This  is  evi- 
dent because  the  language  employed  proceeds  on  the  as- 
sumption that  appellant  has  retained  an  amount  equal  to 
this  sum  out  of  the  annual  interest  due  his  cestui  que 
trust  under  pretense  that  the  tax  was  valid,  and  that  he  had 
paid  it,  or  would  pay  it.  The  decree  following  the  conclu- 
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sions  of  law  makes  this  view  abundantly  clear  by  requir- 
ing him  to  pay  the  judgment  for  taxes,  $542.75,  to  the 
treasurer  and  file  the  receipts  or  pay  it  into  court  on  his 
removal,  along  with  the  principal  of  **the  trust  fund, 
$3,811.67,  and  interest  thereon  since  March  2d, 1 1889, 
less  any  amount  he  may  have  paid  for  taxes  on  said  trust 
fund ,  or  for  the  use  and  benefit  of  his  ward ' '  since  that  time. 

As  it  does  not  appear  from  the  special  finding,  that 
appellant  withheld  an  amount  of  the  interest  due  his 
cestui  qiie  trust  for  more  than  an  amount  equal  to  the  last 
four  years'  taxes,  amounting  only  to  $224.80,  on  pre- 
tense of  paying  the  same  on  said  taxes,  or  that  he  did 
anything  to  estop  himself  from  denying  the  validity  of 
said  taxes  accruing  prior  to  1885,  it  fpUows  that  the  con- 
clusions of  law  and  judgment  holding  appellant  liable 
personally,  out  of  his  own  individual  means,  to  pay  the 
whole  $542.75,  can  not  be  sustained.  As  to  whether  the 
evidence  does  or  does  not  prove  that  he  retained  the  in- 
terest equal  to  the  taxes  prior  to  March  2d,  1885,  or 
whether  his  conduct  in  relation  thereto  was  such  as  to 
estop  him  from  denying  the  legality  of  such  tax,  we  in- 
timate no  opinion. 

As  to  the  amount  of  the  interest  equal  to  the  taxes  for 

the  last  four  years,  namely,  $224.80,  which  the  special 

finding  shows  appellant  retained,  he  is  estopped  to  deny 

his  liability  to  pay  the  same  to  the  treasurer,  on  the 

ground  that  the  taxes  had  not  been  legally  levied  and 

assessed.  As  to  that  sum,  the  principles  laid  down  in 
the  former  opinion  {Thiebavd  v.   Tait,  31  N,  E.  Rep. 

1052)    in  this    case    are    strictly   applicable.      It   was 

there  said:     "A  trustee  who  retains  from  money  which 

it   is   his   duty  to   pay  his   beneficiary  the  amount  of 

taxes  which  he  represents  is  due  upon  the  trust  fund 
puts  himself  in  such  a  position  that  equity  will  charge 
him  primarily  with  the  taxes,  and  will  hold  him  estop- 
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ped  to  deny  that  such  taxes  were  not  regularly  leviedw 
Where  a  man  wrongfully  takes  money  which  belongs  to 
another,  that  other  may  hold  him  liable.  This  is  rudi- 
mental  law.  Here  the  plaintiff  did  take  money  which 
belonged  to  the  public  revenues.  *  It  belonged  there  by 
his  own  representation,  and  he  withheld  it  from  his  ben- 
eficiary upon  the  sole  ground  that  he  had  paid  it  to 
those  entitled  to  receive  it.  His  representation  that  he 
had  paid  the  taxes,  although  not  true,  shows  that  he 
knew  the  property  was  subject  to  taxation,  and,  knowing 
this,  he  knew  that  the  money  which  he  withheld  from 
Mrs.  Hull  belonged  to  the  public.  We  are  not  here  deal- 
ing with  a  case  where  the  property  was  exempt  from 
taxation.  If  we  were,  there  might,  perhaps,  be  some 
difficulty  in  holding  the  appellant  estopped  to  deny  the 
validity  of  the  special  assessment;  but,  so  far  from  deal- 
ing with  such  a  case,  we  have  here  one  in  which  the 
property  was  subject  to  assessment,  and  the  only  infirm- 
ity is  that  the  taxes  were  assessed  and  placed  upon  the 
duplicate  by  the  wrong  public  officer. 

* 'The  case  is  one  in  which  there  was  a  right  to  make  an 
assessment.  The  property  was  justly  subject  to  taxation, 
and,  if  the  assessment  had  been  made  by  the  proper  offi- 
cer, collection  of  the  taxes  could  have  been  coerced,  even 
against  persons  who  had  not  been  guilty  of  fraud.  There 
is  not  the  slightest  difficulty  in  applying  the  doctrine  of 
estoppel  to  the  appellant.  He  obtained  the  money  he 
holds  by  his  false  representation,  and  by  that  represen- 
tation he  must  abide.  When  it  was  ascertained  that  the 
appellant  was  endeavoring  to  escape  taxation  on  money 
held  as  a  trust  fund  by  asserting  that  in  paying  taxes  on 
his  own  real  estate  he  had  paid  taxes  on  the  trust  prop- 
erty, the  treasurer  had  a  right  to  bring  the  beneficiaries 
into  court,  in  order  that  all  questions  concerning  the 
ownership  of  the  property  and   its  liability  to  taxation 
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might  be  determined  in  one  suit.  He  was  not  bound  to 
bring  in  such  parties,  but  he  had  a  right  to  do  so,  inas- 
much as  they  were  concerned  in  the  property  which  was 
the  subject  of  controversy. 

''The  case  is  a  peculiar  one.  The  plaintiff  insisted  by 
his  complaint  that  the  real  estate  on  which  he  had  paid 
taxes  was  trust  property,  and  that  the  money  was  his 
own;  while  the  treasurer  discovered,  as  he  believed,  that 
the  money  belonged  to  the  trust,  and  as  such  was  subject 
to  taxation,  and  that  the  real  estate  belonged  to  the 
plaintiff  in  his  own  right. 

"The  wrongful  conduct  of  the  plaintiff  made  it  proper, 
if  not  necessary,  to  have  all  interested  in  the  property 
in  court,  and  he  is  not  in  a  situation  to  successfully  com- 
plain that  they  were  made  parties  to  the  suit.  As  the 
parties  were  in  court,  it  became  necessary  and  proper  to 
determine  the  whole  controversy  between  all  the  parties. 
One  great  object  of  a  suit  is  to  put  an  end  to  a  contro- 
versy concerning  all  the  interests  in  the  property  in- 
volved in  the  dispute  between  the  parties  litigant.  *  * 
*  It  is  a  familiar  principle  of  equity  jurisprudence  that, 
when  a  court  of  chancery  obtains  jurisdiction  of  a  con- 
troversy for  one  purpose,  it  will  retain  it  for  all.  Feder 
V.  Field,  117  Ind.  386.'' 

Fromw^hatwe  have  said,  it  follows  that  appellant  had, 
by  his  conduct,  placed  himself  in  an  attitude  rendering 
himself  liable  to  pay  to  the  appellee,  treasurer,  the  sum  of 
$224.80  on  said  taxes;  and  as  his  complaint  sought  to 
enjoin  the  whole  of  said  taxes,  to  wit,  $542.80,  without 
paying  or  offering  to  pay  the  portion  thereof  for  which 
he  was  liable,  the  appellant  was  not  entitled  to  any  re- 
lief on  his  complaint,  and  the  conclusion  of  law  to  that 
effect  was  correct.  Brown  v.  Herron,  59  Ind.  61;  Fores- 
man  y.  Chase,  08  Ind.  500;  Mullikin  y:  Reeves,  Treas., 
71  Ind.  281;  Board,  etc.,  v.  Dailey,  115  Ind.  360. 
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But  that  part  of  the  conclusions  of  law  which  holds 
the  appellant  personally  liable  under  the  cross-complaint 
to  pay  the  whole  of  the  $542.75,  or  any  more  thereof 
than  said  sum  of  $224.80,  is  erroneous;  and,  in  so  far  as 
said  conclusions  of  law  authorize  the  treasurer,  under 
his  cross-complaint,  to  recover  any  more  of  said  taxes 
from  appellant  than  said  sum,  they  are  erroneous. 

Appellees'  learned  counsel,  on  the  rehearing,  have  at- 
tempted to  defend  these  conclusions  of  law  on  the  sole 
ground  that  the  terms  of  the  will  which  imposed  the 
trust  on  the  appellant  required  him  to  pay  all  the  taxes 
on  the  trust  fund,  out  of  his  own  individual  means,  if  he 
could  not  make  enough  out  of  the  trust  fund  over  and 
above  the  6  per  cent,  interest,  which  the  will  required 
him  to  pay  over  annually  to  the  beneficiary  in  the  trust; 
and  that  if  ha  would  escape  the  liability  to  pay  such 
taxes  out  of  his  individual  means,  he  must  apply  to 
the  court  to  relieve  him  therefrom.  No  such  suggestion 
was  made  on  the  first  hearing,  and  the  trial  court  made 
no  such  ruling,  but  ruled  to  the  contrary.  There  is  noth- 
ing in  the  will  creating  the  trust  that  has  the  slightest 
hearing  in  that  direction.  It  simply  directs  the  trustee 
to  judiciously  invest  the  fund  so  as  to  bring  an  income 
of  six  per  cent.,  which  is  to  be'paid  over  annually  to  said 
heneficiary.  There  is  no  room  for  such  a  construction  of 
the  trust  created.  The  other  conclusions  of  law  are  correct. 

The  judgment  against  appellant  on  his  complaint,  and 
the  judgment  against  him  on  the  cross-complaint  of  the 
appellee,  Mrs.  Hull,  are  affirmed,  and  the  judgment 
against  the  appellant  on  the  cross-complaint  of  the  treas- 
urer is  reversed,  the  cause  remanded,  with  instructions 
to  the  court  below  to  grant  appellant  a  new  trial  on  the 
oross-complaint  of  said  treasurer,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Filed  Feb.  20,  1894. 
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No.  16,695. 

Purner  v.  Koontz  et  al. 

Venire  De  Novo. — When  Should  Not  Be  Granted, — Informal  Verdict. — • 
A  venire  de  novo  should  not  be  granted  where  the  verdict  is  merely 
informal,  bat  the  court  can  understand  it  and  render  judgment 
thereon. 

From  the  Montgomery  Circuit  Court. 

J,  C.  Suit,  J,  Claybaugh  and  N.  P.  Clayhaugh,  for  ap- 
pellant. 

W.  R.  Moore,  for  appellees. 

Howard,  C.  J. — The  appellant  filed  his  complaint 
against  the  appellees,  alleging  that  he  was  the  owner  of 
the  undivided  one-half  of  certain  real  estate  described, 
and  that  the  appellees  were  the  owners  of  the  remaining 
one-half,  and  asked  for  partition. 

To  this  complaint,  appellees  filed  a  pleading  which  is 
styled  an  answer,  but  which  is,  in  effect,  a  cross-com- 
plaint, and  in  which  they  admit  substantially,  all  the 
facts  pleaded  in  the  complaint,  but  aver  that  the  appel- 
lant received  from  the  common  ancestor  and  former 
owner  of  said  lands  advancements  to  an  amount  in  ex- 
cess of  the  full  value  of  the  lands  to  be  partitioned,  and 
ask  that  the  court  determine  the  amount  of  such  ad- 
vancements, and  then  make  such  decree  of  partition  as 
will  equalize  the  interests  of  the  parties  in  the  estate  of 
said  ancestor.  To  this  pleading  a  general  denial  was 
filed. 

The  issues  were  submitted  to  a  jury,  who,  after  hear- 
ing the  evidence,  returned  the  following  verdict: 

'*We,  the  jury,  find  that  advancements  were  made  to 
John  Purner  by  his  father,  Amos  Purner,  amounting  in 
value  to  five  thousand  and  six  hundred  twenty-five  dol- 
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lars  ($5,625),  and  we  find  that  the  real  estate  described 
in  the  complaint  is  of  the  value  of  thirty-eight  hundred 
dollars  ($3,800)/' 

The  only  question  argued  in  appellant's  brief  is  that 
the  court  erred  in  overruling  the  motion  for  a  venire  de 
novo. 

There  is  no  issue  between  the  parties,  except  as  to  the 
advancements  made  to  appellant;  and  there  was,  there- 
fore, nothing  for  the  jury  to  find  in  its  verdict  but 
whether  such  advancements  had  been  made,  and,  if  so, 
the  amount  as  compared  with  the  land  to  be  partitioned. 

Counsel  for  appellant  contend  that  the  verdict  is  im- 
perfect, for  the  reason  that  there  should  have  been  a 
finding  for  the  plaintiff  or  for  the  defendant  upon  the 
issue  of  partition.  This  is,  perhaps,  true;  but  the  defect 
is  an  informality,  the  facts  found  show  that  the  appellant 
is  not  entitled  to  partition,  that  he  has  no  interest  in  the 
real  estate,  but  has  already  received  more  than  his  right- 
ful share  of  the  ancestral  property. 

Advancements  must  be  taken  into  consideration  in 
the  partition  of  lands.  Section  1203,  Burns'  Rev.  Stat. 
1894;  Scott  v.  Harris,  127  Ind.  520;  New  y.  New,  127 
Ind.  576. 

A  verdict  is  good  if  the  court  can  understand  it,  even 
though  it  may  be  informal.  Jones  v.  Julian,  12  Ind. 
274. 

If,  upon  reasonable  intendment,  it  can  be  seen  that 
the  verdict  covers  the  issues,  the  court  will  disregard 
form  and  make  the  verdict  serve.  Chambers  v.  Butcher, 
82  Ind.  508;  Board,  etc,  v.  Pearson,  120  Ind.  426;  Van^ 
"valkenberg  v.  Vanvalhenherg ,  90  Ind.  433. 

In  Woolery  v.  Woolery,  29  Ind.  249,  a  verdict  quite 
similar  to  the  one  here  objected  to  was  not  challenged. 

In  the  case  at  bar,  although  the  pleadings,  and  also 
the  proceedings  of  court,  including  both  the  verdict  and 
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the  judgment,  are  informal  and  rightly  subject  to  crit- 
icism, yet  it  is  clear,  from  the  record,  that  the  ultimate 
judgment,  ''that  the  plaintiff  take  nothing  by  his  suit," 
is  absolutely  correct,  and  no  good  end  would  be  served 
by  sending  the  case  back  for  the  correction  of  crude 
forms  and  irregularities. 

The  judgment  is  affirmed. 

Filed  Mar.  28, 1894 ;  petition  for  a  rehearing  overraled  Jane  19, 1894. 


No.  17,172. 

Cross  v.  The  State. 

Criminal  Law. — Sape. —  When  Evidence  of  Another  Crime  Admissible. 
— Keeping  House  of  Prostitution. — In  a  prosecution  for  rape,  it  is 
competent  for  the  State  to  prove,  for  the  purpose  of  showing  a  mo- 
tive for  the  crime  of  rape,  that  the  place  to  which  the  defendant 
took  the  prosecuting  witness  was  a  house  of  prostitution  kept  hy 
him. 

From  the  Grant  Circuit  Court. 

C  W.  Watkins,  J.  C.  Branyan^  G.  E.  Meyers  and  J. 
S.  Branyan,  for  appellant. 

A,  O,  Smith,  Attorney-General,  C.  M,  Ratliff,  O.  L. 
Cline  and  W.  A.  Braiiyan,  for  State. 

Coffey,  J. — This  is  a  prosecution  against  the  appel- 
lant, commenced  in  the  Huntington  Circuit  Court,  in 
which  he  is  charged  with  the  crime  of  rape. 

A  trial  of  the  cause  resulted  in  a  conviction  of  the  ap- 
pellant, which  judgment  of  conviction  was  reversed  by 
this  court.     Cross  v.  State,  132  Ind.  65. 

Upon  a  return  of  the  cause  to  the  Huntington  Circuit 
Court,  the  appellant  procured  a  change  of  venue,  and 
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tiie  cause  was  sent  to  the  Grant  Circuit  Court.  Another 
trial  again  resulted  in  the  conviction  of  the  appellant, 
from  which  last  judgment  this  appeal  is  prosecuted. 

The  assignment  of  error  calls  in  question  the  propriety 
of  the  ruling  of  the  circuit  court  in  overruling  appellant's 
motion  for  a  new  trial. 

It  is  first  claimed  by  the  appellant,  that  the  court  erred 
in  admitting  certain  evidence  on  the  trial  of  the  cause, 
offered  by  the  State,  to  which  objection  was  made  by  him 
at  the  time. 

As  preliminary  to  the  question  here  presented,  it  may 
be  remarked  that  the  evidence  in  the  cause  tends  to  prove 
that  the  appellant  resided  with  the  mother  of  the  prose- 
cuting witness,  in  the  city  of  Huntington,  where  they 
kept  a  house  of  prostitution.  The  witness  is  about  six- 
teen years  of  age,  and  prior  to  the  crime  charged,  had 
not  resided  with  her  mother  since  she  was  a  small  child. 
Shortly  prior  to  the  crime,  the  mother  arid  the  appellant 
went  to  Miami  county,  where  the  injured  party  was  then 
residing,  and  induced  her  to  go  to  their  house  in  the 
city  of  Huntington.  Within  five  days  after  she  arrived 
in  Huntington  she  was  outraged  by  the  appellant.  The 
evidence  tends  to  show  that  the  mother  was  a  party  to 
the  crime. 

It  is  contended  by  the  appellant,  that  the  circuit  court 
erred  in  permitting  the  State  to  prove  that  the  place  to 
which  the  appellant  took  the  prosecuting  witness,  was  a 
house  of  prostitution,  kept  by  himself,  for  the  reason 
that  it  was  proving  him  guilty  of  a  crime  other  than  that 
for  which  he  was  on  trial. 

It  is  undoubtedly  the  general  rule  that  the  State  can 
not  prove  the  accused  guilty  of  a  crime  other  than  the 
one  with  which  he  stands  charged,  but,  like  most  other 
general  rules,  it  has  its  exceptions. 

Rice  on  Evidence,  vol.   3,  section   155,   says:     *'A1- 
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though  evidence  in  support  of  an  indictment  for  felony 
be  proof  of  another  felony,  that  circumstance  does  not 
render  it  inadmissible.  If  the  evidence  offered  tends  to 
prove  material  facts,  it  is  admissible,  although  it  may 
also  tend  to  prove  the  commission  of  another  separate 
and  distinct  offense.'* 

It  is  always  competent  for  the  State  to  prove  the  ac- 
cused guilty  of  another  crime,  if  such  other  crime  fur- 
nishes a  motive  for  the  one  upon  which  he  is  on  trial. 
Gillett's  Grim.  Law,  p.  653;  3  Russell  Crimes  (9th 
ed.),  283;  Abbott's  Trial  Briefs,  371;  Stout  v.  People,  4 
Parker's  Crim.  Reports  (N.  Y.),  71;  Carroll  v.  Common- 
wealth,  84  Pa.  St.  107;  People  v.  Wood,  3  Parker's  Crim. 
Reports  (N.  Y.),  681. 

We  are  of  the  opinion  that  the  court  did  not  err  in  ad- 
mitting the  evidence  of  which  complaint  is  made. 

It  is  further  argued  that  the  circuit  court  erred  in  giv- 
ing instructions  of  its  own  motion  and  in  refusing  to 
give  instructions  asked  by  the  appellant. 

We  have  carefully  read  all  the  instructions  given  by 
the  court,  as  well  as  those  asked  and  refused,  and  feel 
warranted  in  saying  that  the  court  did  not  err  in  either 
giving  or  refusing  to  give  instructions  in  this  case.  The 
instructions  given  by  the  court  embraced  all  that  is  con- 
tained in  those  asked,  to  which  the  appellant  was  entitled. 

There  is  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed,  and  the  same  is,  therefore,  af- 
firmed. 

Filed  June  5, 1894. 
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No.  16,729.  H^ 

Brown  v.  Brown. 

DivoBCE. — Affidavit  of  Residence,  etc, — Before  Wlwm  Made. — In  a 
divorce  proceeding,  the  affidavit  of  residence  and  occupation,  as  re- 
quired by  the  statute,  may  be  made  before  any  officer  of  the  State 
authorized  to  administer  oaths. 

Same. — Complaint,  Sufficiency  of, — Where  the  complaint  alleges  certain 
facts  quite  generally,  which,  upon  motion,  might  have  been  made 
more  specific,  but  others  are  specific  as  to  acts  of  cruelty,  the  com- 
plaint can  not  be  held  insufficient. 

Same. — Besidence,  Hoio  Eatdblisked, — Statutory  Bequirement  Indispen- 
sable.— Judicial  Notice, — Sufficiency  of  Evidaice, — Where  residence 
is  proven  by  several  witnesses,  only  two  of  whom  appear  to  be 
freeholders,  the  residence  of  one  of  such  freeholders  not  being  dis- 
closed, and  the  residence  of  the  other  being  given  as  "Bainbridge, 
Monroe  township,"  the  court  will  take  judicial  notice  that  the 
latter  was  a  resident  freeholder  of  this  State,  but  can  not  do  so  as 
to  the  former ;  and  as  proof  of  residence,  as  required  by  the  statute, 
can  not  be  dispensed  with,  the  evidence  was  not  sufficient  to  sustain 
a  finding  for  plaintiff. 

From  the  Putnam  Circuit  Court. 

JET.  H,  Mathiaa  and  8.  A.  Hays,  for  appellant. 
P.  0.  Colliver,  for  appellee. 

Hackney,  J. — ^The  appellee  sued  for,  and  obtained,  a 
decree  of  divorce  and  the  custody  of  her  infant  child. 

In  this  court  the  appellant  denies  the  jurisdiction  of 
the  circuit  court,  from  the  fact  that  the  affidavit  of  resi- 
dence and  occupation,  as  required  by  section  1031,  R.  S. 
1881,  section  1043,  R.  S.  1894,  was  sworn  to  before  a 
justice  of  the  peace  and  not  before  the  clerk  of  said  court. 

The  provision  of  the  statute  that  such  affidavit  shall 

be  sworn  to  before  the  clerk  of  the  court  in  which  the 

complaint  is  filed,  was,  in  effect,  held  by  this  court  in 

the  case  of  Eastea  v.  EasteSy  79  Ind.  364,  to  be  directory 

Vol.  138—17 


258  SUPREME  COURT  OF  INDIANA, 


Brown  v.  Brown. 


merely,  and  since  that  decision  the  universal  practice 
has  been  to  take  such  oath  before  any  officer  of  the  State 
authorized  to  administer  oaths. 

The  appellant's  demurrer  to  the  complaint  was  over- 
ruled, and  it  is  claimed  that  this  ruling  was  erroneous. 
Some  of  the  allegations  are  quite  general,  and,  upon  mo- 
tion, would  have  been  made  more  specific;  others,  espe- 
cially a  charge  of  an  assault  and  battery  and  the  draw- 
ing upon  and  threatening  to  kill  the  appellee  with  a 
knife  are  acts  of  cruelty  specifically  pleaded,  and,  with 
an  allegation  of  the  clandestine  removal  of  the  two  year 
old  child  of  the  parties  from  appellee's  custody  to  the 
State  of  Iowa,  are  sufficiently  definite. 

Considering  the  failure  to  ask  that  general  allegations 
be  made  specific,  and  taking  such  facts  as  admitted  by  the 
demurrer,  we  can  not  say  that  they  were  insufficient  to 
constitute  a  cause  of  action. 

It  is  insisted  that  the  proof  of  residence  in  the  county 
for  six  months  and  in  the  State  for  two  years  immedi- 
ately preceding  the  filing  of  the  petition  was  not  made 
upon  the  trial  by  two  witnesses  who  were  ''resident  free- 
holders and  householders  of  the  State,"  as  required  by 
said  section  1031,  R.  S.  1881;  section  1043,  R.  S.  1894. 

One  witness,  Archibald  Allen,  testified  to  his  residence 
at  ''Bainbridge,  Monroe  township,''  and  that  he  was  a 
freeholder  and  householder.  If  we  may  presume  that 
*'Bainbridge,  Monroe  township,"  is  in  Indiana,  this 
witness  was  one  meeting  the  requirements  of  the  statute. 
Another  witness,  William  Call,  testified  that  he  was  a 
freeholder  and  householder,  but  his  place  of  residence 
was  not  disclosed.  These  two  witnesses,  with  others, 
not  shown  to  have  been  either  freeholders  or  house- 
holders, testified  to  the  appellees'  residence  in  the  county 
and  State  the  required  period.  The  purpose  of  the 
statutory  requirement  that  proof  of  residence  shall  be 
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made  **by  at  least  two  witnesses  who  are  resident  free- 
holders and  householders  of  the  State/'  is  to  give  more 
than  ordinary  assurance  that  the  proceeding  is  meritor- 
ious, and  that  citizens  of  other  states  are  not  resorting  to 
the  laws  of  our  State  to  be  relieved  from  the  sacred  con- 
tracts of  marriage,  through  false  testimony.  Though 
we  were  permitted  to  take  judicial  cognizance  that 
'*Bainbridge,  Monroe  township/'  is  in  Indiana,  we  have 
no  information  that  the  witness  Call  was  a  freeholder 
and  householder  ''of  the  State."  If  we  may  sanction 
the  finding  of  residence  upon  the  evidence  of  one  wit- 
ness, we  may  dispense  with  the  requirement  of  the 
statute.  To  do  this  would  be  to  abandon  the  good  pur- 
poses of  the  statute,  and  return  to  the  abuses  which  in- 
duced its  enactment.  The  case  of  Maxwell  v.  Maxwell, 
53  Ind.  363,  in  no  way  relaxes  the  requirements  of  the 
statute.  There  it  was  expressly  found  that  the  two  wit- 
nesses testifying  to  the  residence  of  the  petitioner  were 
resident  householders  and  freeholders  of  the  State.  In 
Powell  V.  Powell,  53  Ind.  513,  it  was  held  that  proof  of 
residence  as  required  by  the  statute  could  not  be  dis- 
pensed with. 

Other  questions  presented  by  the  record  may  notarise 
upon  another  trial,  and  for  that  reason  are  not  con- 
sidered. For  the  error  of  the  circuit  court  in  overruling 
the  motion  for  a  new  trial  for  the  reason  that  the  finding 
was  not  sustained  by  the  evidence,  the  judgment  is  re- 
versed, with  instructions  to  sustain  said  motion. 

Filed  April  19,  1894;  petition  for  a  rehearing  overruled  June  21,  '94. 
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16,870. 

Nevers  V.  Hack  et  al. 

Fraudulent  Conveyance. — Complaint. — Hecovery. — 2iecessary  Allega- 
tions and  Proof, — In  an  action  to  set  aside  a  fraudulent  conveyance, 
it  must  be  both  alleged  and  proven,  before  the  plaintiff  can  suc- 
ceed, that  at  the  time  of  the  conveyance,  and  at  the  time  the  suit 
was  brought,  the  debtor  did  not  have  enough  property  left,  subject 
to  execution,  to  pay  his  debts. 

Same. — Insolvenqf  at  Time  Suit  is  Brought  to  Set  Aside  Conveyance. — 
delating  Back. — Presumption. — ^The  fact  that  insolvency  exists  at  the 
time  suit  is  brought  to  set  aside  a  fraudulent  conveyance,  does  not 
raise  the  presumption  that  the  insolvency  existed  prior  to  that  time, 
and  does  not  extend  the  insolvency  back  to  the  time  the  conveyance 
was  made. 

From  the  Lake  Circuit  Court. 
C.  N.  Morton,  for  appellant. 

McCabe,  J. — ^The  appellant,  as  a  creditor  of  the  ap- 
pellee Angeline  Hack,  sued  her  and  her  co-appellees 
John  M.  Hack  and  Joseph  L.  Hack,  to  set  aside  an 
alleged  fraudulent  conveyance  to  each  of  the  two  latter, 
by  said  Angeline,  and  subject  the  real  estate  so  conveyed 
to  satisfy  appellant's  debt.  Issues  were  formed,  on  which 
a  trial  resulted  in  a  finding  and  judgment  in  favor  of 
appellees  that  appellant  take  nothing  by  his  suit,  and  for 
costs. 

The  action  of  the  court  in  overruling  appellant's  mo- 
tion for  a  new  trial  is  assigned  for  error,  and  is  the  only 
error  complained  of  here.  The  only  grounds  assigned 
therefor  in  the  motion  for  a  new  trial  are  that  the  find- 
ing is  not  sustained  by  suSicient  evidence,  and  is  con- 
trary to  law. 

It  appears  from  the  evidence,  that  the  alleged  fraudu- 
lent conveyances  were  made  on  the  7th  day  of  October, 
1891,  and  that  appellant  recovered  a  judgment  against 


MAY  TERM,  1894.  261 

Nevers  v.  Hack  et  al, 

said  Angeline,  February  19,  1892,  for  $2,637.50,  on  two 
promissory  notes  for  $1,200  each,  executed  by  said  An- 
geline with  another,  on  March  1,  1890,  each  due  one 
year  after  date. 

An  execution  issued  on  said  judgment  March  17th, 
1892,  was  returned  June  3d,  1892,  showing  a  sale  of 
property  of  said  Angeline,  for  $200,  on  said  writ,  and  that 
the  sheriff  could  find  no  other  property,  either  real  or 
personal,  belonging  to  her  and  subject  to  execution.  Of  the 
money  returned,  $164.85,  the  balance  of  the  $200  left 
after  the  payment  of  costs,  was  applied  on  the  judgment. 
Another  execution  was  issued  July  14th,  1892,  and  was 
returned  August  13th,  1892,  by  the  sheriff,  in  which  re- 
turn he  states  that  he  demanded  property  of  said  Angeline, 
and  she  thereupon  presented  a  schedule  of  her  property 
and  demanded  that  the  same  be  set  apart  to  her  as  ex- 
empt from  levy  and  sale;  that  he  caused  the  property  to 
be  appraised,  showing  its  value  to  be  $430,  and  the  re- 
turn then  states  "which  schedule  and  appraisement  are 
returned  herewith  and  made  a  part  hereof.  I  therefore 
return  this  writ  not  satisfied.''  This  suit  was  begun  on 
the  15th  day  of  August,  1892. 

There  was  no  evidence  to  establish  the  insolvency  of 
the  appellee,  Angeline,  at  any  time,  other  than  the  two 
returns  of  the  two  executions  already  set  forth.  It  is 
the  settled  law  in  this  State,  that  it  must  be  both  alleged 
and  proven,  before  an  alleged  fraudulent  conveyance  can 
be  avoided,  that  at  the  time  of  the  conveyance,  and  at 
the  time  the  suit  is  brought,  the  debtor  did  not  have 
enough  property  left,  subject  to  execution,  to  pay  his 
debts.  Pence  v.  CroaUy  51  Ind.336;  Sherman  y.Hoglandy 
54  Ind.  578;  Evans  v.  Hamilton,  56  Ind.  34;  Bentley  v. 
DunkUy  57  Ind.  374;  Romine  v.  Romine,  59  Ind.  346; 
Deutsch  V.  Korsmeier,  59  Ind.  373;  Price  v.  Sanders y  60 
Ind.  310;    Whitesel  v.  Hiney,  62  Ind.  168;   Spaidding  v. 
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Myers,  64  Ind.  264;  Noble  v.  Hines,  72  Ind.  12;  Bruker 
V.  Kelsey,  72  Ind.  51,  and  many  other  cases  too  numer- 
ous to  cite. 

Counsel  for  appellant  concedes  this  to  be  the  law  in 
this  State,  but  contends  that  if  the  insolvency  of  the 
debtor  be  established,  or  proven  to  exist,  at  the  time  the 
suit  is  brought  to  avoid  the  conveyance,  that  carries 
with  it  the  presumption  that  such  insolvency  existed 
prior  to  that  time,  and  extends  back  to  the  time  when 
the  conveyance  was  made,  and  cites  in  support  of  that 
proposition,  Lee  v.  Lee,  77  Ind.  251. 

That  case,  and  perhaps  some  others,  among  which  are 
Bruker  v.  Kelsey,  supra,  and  cases  there  cited,  hold  that 
a  return  of  an  execution  nulla  bona  shortly  before  the 
suit  is  brought  may  be  suflScient  prima  fa^ie  to  prove 
that  the  grantor  did  not  have  property,  at  the  time  the 
suit  is  brought,  subject  to  execution,  sufficient  to  pay  his 
debts.  But  none  of  them  holds  that  such  return  is  suf- 
ficent  to  prove  that  he  did  not  have  such  sufficient  prop- 
erty at  the  time  the  conveyance  was  made. 

In  support  of  the  contention  that  such  return  is  suffi- 
cient, we  are  referred  to  Strong  v.  Lawrence,  58  Iowa,  55, 
and  Carlisle  v.  Rich,  8  N.  H.  44,  both  of  which  hold  that 
'* where  it  is  found  that  a  debtor  is  insqlvent  at  the  time 
the  judgment  is  rendered,  and  is  unable  to  respond  to  the 
amount  recovered,  his  insolvency  will  be  considered  as 
extending  back  beyond  a  voluntary  conveyance  of  his 
property  made  during  his  indebtedness,  unless  the  con- 
trary is  shown." 

This  doctrine  virtually  puts  the  burden  of  proof  upon 
the  wrong  party.  It  in  effect  amounts  to  saying  to  a 
party  charged  with  a  fraudulent  conveyance,  you  must 
prove  yourself  innocent  before  the  party  preferring  the 
charge  is  required  to  prove  anything.  The  first  case  last 
above  named  further  says:     *'The  party  who  sets  up  8 


MAY  TERM,  1894.  263 


Nevers  v.  Hack  et  al. 


voluntary  conveyance  in  opposition  to  the  claims  of  pre- 
existing creditors,  is  required  to  show  that  the  means  of 
the  donor,  independent  of  the  property  conveyed  were 
abundantly  ample  to  satisfy  all  his  creditors."  This 
doctrine  prevails  in  some  of  the  States  but  never  has  in 
this  State. 

This  court  was  asked  in  Sdl  v.  Bailey y  119  Ind.  51  to 
overrule  all  the  Indiana  cases,  and  adopt  this  doctrine. 
It  was  there  said:  ''The  principle  which  our  cases  as- 
sert, and  in  various  phases  apply,  is  substantially  that 
asserted  in  Rice  v.  Perry ,  61  Me.  145,  where  it  was  said: 
''A  fraudulent  purpose  is  an  important  element  in  the 
case,  but  it  is  not  the  only  one;  there  must  be  super- 
added to  it  in  addition  to  the  sale,  actual  fraud,  hinder- 
ance,  or  delay  resulting  therefrom  to  the  creditors. 
*  *  *  This  is  a  rule  •  of  pleading  as  well  as  of  evi- 
dence. Hence,  a  bill  which  contained  no  allegations 
that  the  debtor  at  the  time  of  the  alienation,  was  in- 
solvent or  embarrassed,  was  held  bad,  for  it  is  only  when 
an  inadequate  amount  of  property  remains  that  credit- 
ors have  the  legal  right  to  complain.  *  *  *  w©  ad- 
here to  our  decisions,  not  only  upon  the  principle  of 
9iare  decisis ,  but  also  for  the  reason  that  they  justly  ex- 
press the  law." 

The  case  of  Hartlepp  v.  Whiteley,  129  Ind.  576,  was 
reversed  because  the  special  finding  failed  to  state  that 
the  grantor  had  no  other  property  than  the  land,  either 
at  the  time  of  the  conveyance  or  from  that  time  to  the 
time  suit  was  brought.  The  same  case  is  re-reported  in 
131  Ind.  543. 

To  the  same  effect  are  Line  v.  State,  ex  reL,  131  Ind. 
468;  Winstandley  v.  Stipp,  Ouar.,  132  Ind.  548;  McCon- 
nell  V.  Citizens'  State  Bank,  etc.,  130  Ind.  127. 

The  precise  point  contended  for  by  appellant,  and  on 
which    his   appeal  depends,  was  ruled   against  him  in 
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Petree  v.  BrotherUm,  133  Ind.  692,  wherein,  at  page 694, 
it  is  said:  ''It  is  also  averred  that  the  plaintiff  caused 
an  execution  to  issue  on  his  judgment  to  the  sheriff,  and 
the  same  was  returned,  'no  property  found  to  satisfy  the 
same  or  any  part  thereof.  >  *  ♦  *  The  statement 
that  he  did  not  have  property  subject  to  execution  at  the 
time  the  action  was  commenced  ^  or  at  the  time  an  exe- 
cution was  issued  and  returned,  is  not  a  sufficient  com- 
pliance with  the  well  established  rule  of  pleading  in  such 
actions." 

It  is  a  general  rule  of  evidence,  that  the  allegata  et 
probaia  must  corresponci;  that  is,  the  proof  must  at  least 
be  sufficiently  extensive  to  cover  all  the  essential  allega- 
tions of  the  pleading.  1  Greenleaf  Ev.,  section  51; 
The  Brig  Sarah  Ann,  2  Sumn.  206. 

Tested  by  this  rule,  the  evidence  in  this  case  was  not 
sufficient,  and  fell  short  of  supporting  the  complaint. 
There  was  no  conflict  in  the  evidence,  the  appellees  not 
having  offered  any,  of  any  kind,  on  the  trial.  We  are 
entirely  without  the  aid  of  any  brief  on  the  part  of  the 
appellees.  It  is  to  be  regretted  that  no  rule  of  this  court 
has  ever  been  formulated  by  which  the  consequences  of 
such  serious  dereliction  of  duty  on  the  part  of  one  secur- 
ing the  judgment  of  the  trial  court  in  his  favor  can  be 
visited  upon  him  in  this  court. 

An  appellee  does  this  court  and  himself  great  injus- 
tice in  throwing  the  burden  on  the  court  of  hunting  up 
the  authorities  that  support  the  conclusions  of  the  trial 
court,  where  the  authorities  afford  such  support. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed. 

Filed  June  6,  1894. 
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No.  17,255. 

1 138   26IS 

Beaty  v.  Voris  et  al.  ''*^  ^^^ 

Appeal. — Dismissal, —  When  Prosecuted  Under  Decedent's  Act,  When 
Under  the  Code. — ^Where  an  administrator  petitioned  for  an  order 
to  sell  land  to  satisfy  an  allowed  claim  secured  by  a  lien  on  the 
land,  and  other  creditors  being  made  parties  thereto  upon  their 
own  motion,  filed  a  cross-complaint  to  which  the  claimant  was 
made  a  party,  and  issues  being  joined  on  the  cross-complaint,  the 
trial  resulted  in  a  judgment  thereon  against  the  claimant,  setting 
aside  and  disallowing  the  claim,  an  appeal  from  such  proceeding  is 
governed  by  the  decedent's  act ;  and  if,  in  such  case,  an  appeal  is 
desired  to  be  prosecuted  after  the  expiration  of  the  thirty  days 
allowed  by  statute,  leave  must  be  obtained  of  the  appellate  tribunal, 
in  accordance  with  the  statute. 

From  the  Bartholomew  Circuit  Court. 

M.  D.  Emig,  for  appellant. 

M.  Hacker  and  C.  F.  Remy^  for  appellees. 

r 

Coffey,  J. — ^The  appellant,  Josiah  Beaty,  filed  his 
claim,  consisting  of  a  note  secured  by  mortgage,  against 
the  estate  of  Sarah  Brown,  deceased.  The  claim  was  al- 
lowed by  the  administrator  of  her  estate,  and  was  de- 
clared a  lien  on  all  the  land  of  which  she  died  seized. 

The  administrator  then  filed  his  petition  in  the  Bar- 
tholomew Circuit  Court,  praying  an  order  to  sell  the  land 
to  make  assets  with  which  to  pay  the  claim,  whereupon 
the  appellees,  Samuel  M.  Voris  and  William  H.  Butler, 
having  claims  against  the  estate,  were,  on  their  own  mo- 
tion, admitted  as  parties  to  the  proceeding,  and  filed  a 
cross-complaint,  to  which  they  made  the  appellant  a 
party  defendant. 

Such  cross-complaint  alleged,  among  other  things, 
that  the  note  held  by  the  appellant  against  the  estate  of 
Sarah  Brown  was  without  consideration,  and  they  prayed 
that  the  order  to  be  made  for  the  sale  of  the   land   be 
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made  for  the  payment  of  their  claims,  and  that  the  al- 
lowance of  the  claim  of  the  appellant  be  set  aside  and 
such  claim  disallowed. 

Issue  was  made  on  this  cross-complaint,  and,  upon 
a  trial  by  the  court,  a  finding  and  judgment  was  entered 
in  favor  of  the  appellees  and  against  the  appellant. 

This  appeal  is  prosecuted  under  the  code,  and  not  in 
accordance  with  the  provisions  of  the  decedents'  act. 
The  appellees,  for  this  reason,  move  to  dismiss  the  ap- 
peal. 

The  only  question,  therefore,  for  our  consideration  is 
the  question  as  to  whether  the  appeal,  under  the  facts 
above  stated,  is  governed  by  the  code,  or  whether  it  is 
govered  by  the  provisions  of  the  statute  relating  to  the 
settlement  of  decedents'  estates. 

It  is  to  be  observed  that  all  these  proceedings  were 
had  under  an  application  of  the  administrator  to  sell  the 
land  of  the  decedent  to  make  assets  with  which  to  pay 
debts. 

It  is  settled  that  an  appeal  from  a  petition  by  an  ad- 
ministrator to  sell  lands  to  make  assets  for  the  payment 
of  debts  is  not  governed  by  the  code,  but  such  appeal 
must  be  taken  pursuant  to  the  provisions  of  the  statute 
governing  the  settlement  of  decedents'  estates.  Galen- 
tine  V.  Woodf  Admr.,  137  Ind.  532. 

The  administrator  of  the  estate  of  Sarah  Brown  is  a 
necessary  party  to  this  appeal,  as  he  would  not  be  bound 
by  any  judgment  we  might  render,  unless  he  was  in  this 
court.  In  view  of  these  facts,  and  as  it  is  perfectly  evi- 
dent that  no  legal  settlement  of  the  estate  can  be  had 
pending  this  appeal,  we  are  of  the  opinion  that  the  pro- 
ceeding is  so  connected  with  the  settlement  of  a  deced- 
ent's estate  as  to  require  that  the  appeal  should  be  taken 
under  the  provisions  of  the  decedent's  act.  If  parties  de- 
sire to  appeal  cases  of  this  character  after  the  expiration 
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of  the  thirty  days  allowed  by  statute,  they  must  make  ap- 
plication to  this  court  for  leave  to  appeal,  in  accordance 
with  the  provisions  of  the  statute  upon  that  subject. 
Appeal  dismissed,  at  the  costs  of  the  appellant. 

Filed  June  8,  1994. 


No.  16,805. 

Hawkins  v.  Stanford,  Trustee,  et  al. 

Pleading. — Ansioer,  Sufficiency  of. —  Theory, — Injunction. — An  answer 
to  a  complaint  in  a  suit  for  injunction  is  sufficient  where  the  con- 
duct complained  of  is  confessed,  and  the  answer  is  justified  by  a 
theory  sufficient,  though  different  from  that  upon  which  complaint 
is  made. 

Highway. — Established  on  Section  Line. — Change  of  Course  to  Corre- 
spond with  Partition  Line. — Where  a  highway  has  been  established 
upon  a  section  line,  public  interests  require  that  the  highway  should 
not  vary  its  course  to  correspond  with  partition  lines,  and  it  matters 
not  upon  whose  land  it  is  located. 

Costs. — Overruling  Motion  to  Betax. —  When  not  Error. — There  was  no 
error  in  overruling  a  motion  to  retax  all  costs  against  defendants, 
where  part  of  such  costs  were  properly  taxable  against  the  plaintiff. 

From  the  White  Circuit  Court. 

T.  F.  PalTner  and  G.  C.  Spencer ,  for  appellant. 
E.  B.  Sellers  and  W,  E,  Uhl,  for  appellees. 

Hackney,  C.  J. — ^The  appellant  sued  the  appellees,  a 
township  trustee  and  a  district  road  supervisor,  to  en- 
join a  threatened  removal  of  farm  fences. 

The  complaint  was  in  two  paragraphs,  each  relating 
to  different  fences,  and  the  finding  and  decree  was  in  the 
appellant's  favor  upon  the  second  paragraph,  and  against 
him  upon  the  first. 

Of  the  first  paragraph  the  appellant  states  that  '*Its 
material  allegations  are  that  appellant  is,  and  has  been 
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for  more  than  twenty-five  years  last  past,  the  owner  and 
in  possession  of  a  certain  tract  of  real  estate  in  White 
county,  Indiana,  and  that  during  all  that  time  he  has 
continuously  maintained  a  fence  on  the  south  line  there- 
of; that  the  board  of  commissioners,  by  a  regular  pro- 
ceeding, upon  report  of  viewers  regularly  appointed  and 

acting,  on  the day  of  September,  1890,  established 

a  highway  upon  said  south  line,  forty  feet  wide,  where 
the  same  was  marked  and  laid  out  by  the  viewers;  that 
the  center  of  said  highway  so  marked,  laid  out  and  estab- 
lished, was  marked  and  indicated  by  appellant's  said 
fence;  that  by  order  of  appellees  (who  were  trustee  and 
supervisor,  respectively,  of  the  township  wherein  said 

land  and  highway  were  situated),  on  the  day  of 

March,  1891,  appellant  moved  his  said  fence  north 
twenty  feet,  and  said  highway  was  then  opened  forty  feet 
wide,  where  it  was  marked  and  laid  out  by  said  viewers 
and  established  by  said  board  of  commissipners,  and 
ever  since  said  highway  has  been  there  maintained, 
opened,  and  traveled,  and  in  constant  use  by  the  public, 
and  the  place  where  said  highway  now  exists  is  the  same 
place  pointed  out  to  appellant  by  appellees  as  such  offi- 
cers, when  they  ordered  appellant  to  remove  his  said 
fence,  and  appellant's  said  fence  was  removed  to  and  has 
ever  since  remained  at  and  upon  the  northern  boundary 
of  said  highway,  as  pointed  out  to  appellant  by  appellees 
as  such  officers;  that  appellees,  as  such  officers,  are 
threatening  to,  and  if  not  enjoined  will,  remove  appel- 
lant's said  fence  north  upon  his  said  lands,  and  open, 
use,  and  work,  and  cause  to  be  traveled  upon,  a  highway 
upon  appellant's  said  lands  north  of  and  parallel  with 
the  said  public  highway  so  opened  and  established  as 
aforesaid,  to  appellant's  great  damage." 

To  this  paragraph  of  complaint  the  appellees  answered, 
by  way  of  amended  second   paragraph   of  answer,   ad- 
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mitting  appellant's  ownership  and  possession  of  the  east 
half  of  section  26,  township  25  north,  of  range  6  west,  in 
White  county;  that  on  the  3d  day  of  September,  1890, 
upon  proper  petition,  notice,  view,  marking,  and  report, 
the  board  of  commissioners  of  said  county  did  establish 
a  line  of  highway  commencing  at  the  southwest  corner 
of  section  27  in  said  township  and  range,  and  running 
thence  east  two  miles,  on  the  line  dividing  sections  27 
and  34,  and  26  and  35,  to  the  southeast  corner  of  said 
section  26,  and  did  order  the  same  to  be  opened  and 
kept  in  repair,  to  the  width  of  forty  feet;  that  pursuant 
to  said  proceeding  the  auditor  of  said  county  delivered  a 
certified  copy  of  said  order  to  these  appellees;  that  the 
fence  mentioned  in  said  paragraph  of  complaint  thereto- 
fore and  still  stood  upon  said  highway,  and  the  appel- 
lant, though  properly  notified,  failed  and  refused  to  re- 
move said  fence  within  the  season  and  within  the  time 
allowed  by  law,  and  that  all  that  the  appellees  were 
threatening  or  intending  to  do  was  to  obey  the  order  of 
said  board. 

The  court  overruled  appellant's  demurrer  to  this  an- 
swer, there  was  a  reply  in  general  denial,  a  submission, 
trial,  and  finding  for  the  appellees.  All  costs  were  ad- 
judged against  the  appellant,  "except  costs  of  filing  com- 
plaint, issue  of  summons,  service  and  return  thereof, 
which  costs  are  taxed  against  the''  appellees. 

The  appellant's  objection  to  the  answer  is  that  it  was 
not  responsive  to  the  complaint,  and  the  argument  is 
that  the  complaint  alleges  a  location  and  marking,  by  the 
viewers,  of  a  highway  upon  the  line  of  the  appellant's 
fence,  as  the  section  line,  and  that  the  highway  so  lo- 
cated and  marked  had  been  opened  by  the  removal  of 
the  fence.  This  we  understand  to  be  the  true  theory  of 
the  complaint,  but  we  are  unable  to  agree  with  the  coun- 
sel in  the  contention  that  the  answer  should  confess  the 
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theory  of  the  complaint  and  respond  to  the  confessed 
theory.  It  is  enough  when  the  conduct  complained  of 
is  confessed,  and  is  justified  by  a  theory  sufl&cient,  though 
different  from  that  upon  which  complaint  is  made. 

The  Answer  in  question,  in  effect,  confesses  the  con- 
duct complained  of,  and  pleads  affirmatively  in  avoid- 
ance the  legal  proceedings  by  which  the  highway  was 
viewed,  located  and  marked  upon  the  line  of  the  section, 
where,  by  the  conduct  confessed,  the  appellees  would 
have  opened  it  by  the  removal  of  the  appellant's  fence. 
Conceding,  but  not  deciding,  that  the  locating  and  mark- 
ing of  the  highway  were  issues  upon  which  oral  proof 
was  admissible  to  contradict  the  report  of  the  viewers, 
the  answer  was  broad  enough  to  meet  such  issues,  and  if 
these  were  improper  issues,  the  answer  was  sufficient, 
since  it  pleaded  the  location  and  marking  by  the  view- 
ers upon  the  section  line  as  reported  to  the  board.  We 
have  no  doubt  of  the  sufficiency  of  the  answer. 

There  was  evidence  supporting  the  finding  and  decree 
of  the  court,  and  we  will  not  weigh  all  of  the  evidence  to 
ascertain  whether  the  decree  was  supported  by  the  pre- 
ponderance of  the  evidence.  Nor  do  we  deem  it  a  proper 
subject  of  inquiry  as  to  whether  the  appellant's  fence,  by 
adverse  possession,  represented  the  section  line  as  the 
division  line  between  adjoining  proprietors.  If,  as  found 
by  the  court,  the  highway  was  located  upon  the  section 
line,  it  matters  not  upon  whose  land  it  was  located. 
The  division  line,  as  to  the  public,  was  not  the  section, 
line,  and  public  interests  required  that  the  highway- 
should  not  vary  its  course  to  correspond  with  partition 
lines,  however  irregular. 

The  only  remaining  question  before  us  is  upon  the 
judgment  of  the  lower  court  as  to  costs.  The  motion  was 
to  so  modify  the  judgment  as  to  tax  all  costs  against 
the  appellees.     It  has  been  seen  that  the  appellant  sue- 
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ceeded  upon  one  cause  of  action  and  failed  upon  one 
cause  of  action.  That  the  appellees  were  entitled  to  re- 
cover costs  upon  the  issue  decided  in  their  favor,  is  well 
settled.  Sidener  v.  Spaugh,  26  Ind.  317;  Acker  v.  J/c- 
Culloughf  50  Ind.  447;  Jamieson  v.  Board,  etc.,  ^6  Ind. 
466;  Bothwell  v.  Millihan,  104  Ind,  162. 

The  issue  upon  which  the  appellant  succeeded  below 
was  conceded  by  the  appellees,  and  evidence  was  not  in- 
troduced upon  it.  No  question  is  made  as  to  the  distri- 
bution of  the  costs  upon  the  issues  found  in  favor  of  the 
parties  respectively,  and  the  motion  so  made  by  the  ap- 
pellant "being  clearly  improper,  it  was  not  error  to  over- 
rule it. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  June  7, 1894. 


No.  16,470.  _ 
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Injunction. — Insufficiency  of  Complaint, — Adequate  Legal  Bemedy. — 
If  a  complaint  for  injanction  does  not  show  that  the  plaintiff  would 
not  have  an  adequate  legal  remedy  for  all  injury  he  might  suffer,  it 
is  insufficient  on  demurrer. 

Samb. — Injury  to  Freehold. — Cutting  and  Removing  Com, — Landlord 
and  Tenant. — An  injunction  forbidding  a  tenant  from  cutting  and 
removing  stocks  of  com  from  a  field  cultivated  by  him  as  tenant, 
can  not  be  justified  on  the  ground  that  such  cutting  and  removal 
would  be  an  injury  to  the  freehold. 

From  the  Decatur  Circuit  Court. 

.7.  K.  Ewing  and  C.  Ewing,  for  appellant. 
/S.  A.  Bonner y  M.  D.  Tackett,  B.  F.  Bennett  and  D.  W. 
Howe,  for  appellee. 
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Coffey,  J. — On  the  16th  day  of  February,  1891,  the 
appellant  and  the  appellee  entered  into  the  following 
written  contract,  namely: 

* 'Article  of  agreement  between  R.  M.  Hamilton  and 
George  Perry.  The  said  Perry  has  rented  of  Hamilton 
the  field  on  the  north  side  of  the  Brookville  road  as  far 
on  the  east  as  can  be  cultivated.  The  said  Perry  agrees 
to  pay  five  dollars  ($5)  per  acre,  to  be  tended  in  corn. 
The  said  Perry  obligates  himself  to  gather  the  corn  as 
soon  as  practicable  in  the  fall,  and  give  possession  of  the 
field.  The  rent  to  be  paid  the  twenty-fifth  of  December, 
1891." 

The  land  described  in  this  contract  was  cultivated  in 
corn  during  the  summer  of  1891,  and,  upon  the  maturity 
of  the  crop,  the  appellant  commenced  cutting  and  plac- 
ing it  in  shocks.  The  appellee,  claiming  that  the  appel- 
lant, under  the  terms  of  the  contract,  was  not  entitled  to 
take  the  fodder,  commenced  this  action  to  enjoin  him 
from  proceeding  in  the  work  of  severing  it  from  the 
ground. 

There  is  no  allegation«in  the  complaint  to  the  effect 
that  the  appellant  is  insolvent.  Tlie  appellee  succeeded 
in  obtaining  a  perpetual  injunction  in  the  circuit  court, 
and  this  appeal  is  prosecuted  for  the  purpose  of  reversing 
that  decree.  The  question  as  to  whether  the  facts  make 
a  case  in  which  an  injunction  will  be  granted  is  pre- 
sented by  a  demurrer  to  the  complaint. 

It  is  a  familiar  rule  that  a  party  having  an  adequate 
legal  remedy  can  not  maintain  an  action  for  an  injunc- 
tion. Smith  V.  Ooodknight,  121  Ind.  312;  Thatcher  v. 
Humble,  67  Ind.  444;  Bishop  v.  Moorman,  98  Ind.  1. 

Assuming,  without  by  any  means  deciding,  that  the 
appellant  was  not  entitled  to  the  fodder  produced  on  the 
land  described  in^is  contract,  we  think  the  appellee  has 
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an  adequate  legal  remedy  for  the  injury  of  which  he 
complains. 

If  he  was  entitled  to  the  fodder  of  which  the  appellant 
was  about  to  deprive  him,  payment  of  its  value  would 
fully  compensate  him. 

The  only  reason  suggested  in  argument  in  support  of 
the  action  of  the  court  in  granting  an  injunction  is  that 
-cutting  and  removing  the  stocks  would  be  an  injury  to 
the  freehold.  The  reason  is  unsound,  because,  as  be- 
tween landlord  and  tenant,  the  annual  crop  constitutes 
no  part  of  the  freehold.  Heavilon  v.  FarTners*  Bank,  etc., 
81  Ind.  249;  Chicago,  etc.,  R.  W.  Co.  v.  Idnard,  94:  Ind. 
319. 

The  appellant  being  solvent  and  able  to  respond,  pe- 
cuniarily, to  the  appellee,  for  any  injury  he  may  be  able 
to  establish,  we  think  he  has  an  adequate  remedy  at  law, 
and  for  that  reason  can  not  maintain  an  action  for  in- 
junction.    Miller  v.  Burket,  132  Ind.  469. 

In  our  opinion,  the  circuit  court  erred  in  overruling 
the  appellant's  demurrer  to  the  appellee's  complaint  in 
this  case. 

Judgment  reversed,  with  direction  to  sustain  the  ap- 
pellant's demurrer  to  the  complaint. 

Filed  Dec.  14, 1893 ;  petition  lor  a  rehearing  overniled  June  6, 1894. 

Vol.  138—18 
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No.  17,269. 

Egan,  by  Next  Friend,  v.  The  Ohio  and  Mississippi 

Railway  Company. 

Appeal. — Dismisaal. — Failure  to  Page,  Number  Lines y  and  Make  Mar-- 
ginal  Notes. — When  will  not  he  Reinstated. — Where  an  appeal  has 
been  dismissed  for  failure  to  make  marginal  notes  and  for  failure  to 
number  the  lines  and  pages,  in  accordance  with  rule  31  of  this  court, 
the  appeal  will  not  be  reinstated  where  no  excuse  is  shown  for  the 
noncompliance  with  the  rule  before  dismissal. 

From  the  Daviess  Circuit  Court. 

/.  W.  Burton,  for  appellant. 

W.  R.  Gardiner,  J.  Harmon,  E.  W.  Strong  and  C.  Gr» 
Gardiner,  for  appellee. 

Hackney,  C.  J. — On  the  17th  day  of  May   1894,  the 
appeal  herein  was  dismissed  for  the  noncompliance,  by 
the  appellant,  with  rule  31  of  this  court,  requiring  the 
pages  and  lines  of  the  transcript  to   be   numbered  and 
marginal   references  to   be   made  in  their  appropriate 
places,  indicating  the  several  parts  of  the  pleadings  in 
the  cause,  the  exhibits,  orders  of  the  court,  and  bills  of 
exceptions.     The  appellant  now  moves  the  court  to  re- 
instate his  appeal,  and  offers  no  excuse  whatever  for  his 
noncompliance  with  the  rule  before  such  dismissal,  but 
shows  that  since  the  dismissal  he  has  complied  with  the 
requirements  of  said  rule.     The  importance  of  the  rule, 
when  complied  with,  to  the  interests  of  appellants,  and 
its  value  to  counsel  in  briefing  and  arguing  causes,  and 
its  assistance  to  the  court  in  considering  the  questions 
presented,  will  suggest,  at  once,  the  importance  of  the 
rule  and  the  necessity  for  an  enforcement  of  its  require- 
ments.    No  other  index  or  reference  is  required  to   ac- 
company the  transcript,  and,  usually,  no  other  is  sup- 
plied. 
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These  references  the  rule  requires  of  appellants,  and, 
as  said  in  Smith  v.  State,  ex  rel.,  137  Ind.  198,  the  re- 
quirements ''are  not  merely  directory,  and  may  not  be 
ignored  or  disregarded.  It  is  not  only  the  right,  but  the 
duty,  of  the  court  to  enforce  them." 

Having  failed  to  comply  with  the  important  require- 
ments of  the  rule,  and  the  court  having  sustained  the 
appellee's  motion  to  dismiss  the  appeal,  the  appellant 
asks  us  to  consider  a  subsequent  compliance  sufficient 
cause  to  reinstate  the  appeal.  To  sustain  the  appellant's 
motion  would  be  little  less  than  trifling  with  the  rule, 
and  instead  of  treating  the  rule  as  of  so  little  conse- 
quence, we  are  inclined  to  enforce  a  more  strict  compli- 
ance wit^  it  than  has  been  required  in  most  instances  in 
the  past. 

If  the  appellant  had  made  a  showing  of  excusable  neg- 
lect, the  motion  would  be  entitled  to  greater  considera- 
tion, but,  to  take  the  chances  of  dismissal  for  a  noncom- 
pliance with  the  rule,  and  then  to  be  rewarded  by  a  rein- 
statement of  the  appeal,  is  to  encourage  the  overthrow  of 
the  rule.  The  motion  is  less  meritorious  because  of  the 
fact  that  notice  of  the  appellee's  motion  to  dismiss  the 
appeal  was  served  upon  the  appellant  in  sufficient  time 
to  have  sought  and  procured  permission  to  complete  the 
record  before  the  action  of  the  court  in  sustaining  said 
motion  to  dismiss. 

The  motion  to  reinstate  is  overruled. 

FUed  Jane  21, 1894. 
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No.  16,786. 

Boyd  et  al.  -y.  Vickrey  et  al. 

Fraudulent  Convlyance. — From  Husband  to  Wife  in  Accordance  to 
Contract  for  Certain  Purchase-Money, — Where,  at  the  time  of  the 
conveyance  of  certain  land  to  his  wife,  A  had  other  property  of  the 
value  of  one  thousand  dollars,  subject  to  execution,  and  was  surety 
for  B  on  a  note  for  $500,  B  having  property  subject  to  execution, 
sufficient  to  pay  all  his  indebtedness,  the  conveyance  being  made 
to  the  wife  upon  agreement  by  which  certain  of  the  purchase-money 
was  furnished, — the  conveyance  by  A  to  his  wife  was  not  in  fraud 
of  creditors. 

Same. — Insolvency  at  Time  of  Conveyance  and  at  Time  of  Bringing  Suit. 
— Before  a  conveyance  of  real  estate  will  be  set  aside  as  fraudulent, 
it  must  appear  that  at  the  time  of  the  conveyance,  as  well  as  at  the 
time  of  bringing  the  suit,  the  debtor  did  not  have  sufficient  other 
property  subject  to  execution  from  which  the  debt  could  be  made. 

From  the  Henry  Circuit  Court. 

M.  E.  ForkneTy  for  appellants. 

T.  B.  Redding  and  C  N.  MikeU,  for  appellees. 

Howard,  J. — This  was  an  action  by  the  appellants  to 
set  aside  a  conveyance  of  real  estate  as  fraudulent.  There 
was  a  trial  by  the  court  and  a  finding  for  the  appellees; 
and  over  a  motion  for  a  new  trial,  judgment  was  entered 
upon  the  finding. 

It  is  contended  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  The  reasons  given  in  the  mo- 
tion for  a  new  trial  were,  that  the  finding  of  the  court 
was  not  sustained  by  suflBcient  evidence,  and  that  it  was 
contrary  to  the  evidence  and  contrary  to  law. 

We  have  read  the  evidence  carefully,  and  are  satisfied 
that  it  strongly  tends  to  support  the  finding  of  the  court. 

The  evidence  tends  to  show,  and  we  think  it  fairly 
does  show:  That  the  appellees.  Pierce  L.  Vickrey  and 
his  father,  John  W.  Vickrey,  were  partners  in  carrying 
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on  the  farm  of  John  W.  Vickrey;  that  Pierce  L.  Vickrey 
so  lived  with  his  father,  living  on  a  part  of  the  farm  for 
a  great  many  years  after  he  attained  the  age  of  twenty 
one,  and  after  his  marriage;  that  his  father  then  thought 
it  but  due  to  his  son  to  make  him  a  deed  of  forty  acres 
of  land,  including  the  house  and  other  buildings  which 
had  been  occupied   by  the  son;   that  Pierce  L.  Vick- 
rey desired  to  have  twenty  acres  more  added  to  the  forty 
acres,  for  which  he  was  to  pay  his  father  twelve  hundred 
dollars;  that  Pierce  L.  Vickrey  obtained  five  hundred  of 
this  amount  chiefly  by  selling  some  horses  that  he  had, 
and  that  his  wife's  father  furnished  the  additional  seven 
hundred,  on  condition,  however,  that  the  deed  for  all 
the  land  was  to  be  placed  in  the  name  of  his  daughter, 
wife  of  Pierce  L.  Vickrey;  that  the  deed  for  the  sixty 
acres  was  made  to  Pierce  L.  Vickrey  by  his  father,  in 
February,  1887,  the  consideration  being  ''twelve  hun- 
dred dollars  and  love  and  affection";  that  in  October, 
1888,  in  conformity  with  the  condition  made  by  the 
father  of  Pierce  L.  Vickrey 's  wife  on  his  giving  her  the 
seven  hundred  dollars,  part  purchase-price  of  the  land, 
the  sixty  acres  were  transferred  by  deed  to  her;  that  in 
February,  1887,  Pierce  L.  Vickrey  became  surety  for  his 
father  on  a  note  for  five  hundred  dollars  in  favor  of  ap- 
pellants, being  a  renewal  of  a  debt  for  that  amount  due 
by  John  W.  Vickrey  to  appellants,  which  note  was  after- 
wards put  in  judgment  and  is  the  foundation  of  the  pres- 
ent action;  that  said  debt  was  due  in  one  year  from  the 
date  of  said  note,  being  due  February  5,  1888,  but  was 
not  put  in  judgment  until  February,  1892;  that  at  the 
time  said  debt  became  due,  and  at  the  time  said  deed  was 
nciade  transferring  said  sixty  acres  from  Pierce  L.  Vick- 
rey to  his  wife,  the  said  John  W.  Vickrey,  who  owed 
said  debt  as  principal,  was  abundantly  able  to  pay  the 
same;  that  at  the  time  of  said  transfer,  and  for  three 
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years  thereafter,  John  W.  Vickrey  owned  two  hundred 
and  twenty  acres  of  land,  worth  from  sixty  to  sixty-five 
dollars  an  acre,  besides  from  fifteen  to  twenty-five  hun- 
dred dollars  of  personal  property,  without  any  mortgage 
or  other  lien  upon. any  of  his  property;  that  at  the  time 
of  said  transfer  Pierce  L.  Vickrey  was  not  indebted  at 
all,  except  that  he  was  security  on  notes  for  his  father, 
and  that  his  personal  property  was  not  worth  less  than 
one  thousand  dollars;  that  when  said  loan  was  made  by 
appellants  to  John  W.  Vickrey,  and  until  his  assign- 
ment in  1891,  they  believed  him  abundantly  able  to  pay 
his  debts,  as  did  also  his  son  and  himself;  that  said 
transfer  was  made  in  good  faith  by  Pierce  L.  Vickrey 
and  his  wife;  that  she  had  no  knowledge  of  any  in- 
debtedness by  her  husband,  and  said  transfer  was  not 
made  by  her  nor  by  her  husband  for  the  purpose  of  cheat- 
ing his  creditors,  but  only  to  carry  out  the  wish  of  her 
father,  who  desired  that  her  home  be  in  her  own  name, 
and  contributed  seven  hundred  dollars  as  an  advance- 
ment to  her  for  that  purpose. 

It  is  not  necessary  to  set  out  more  of  the  evidence  to 
show  that  the  deed  by  which  Minnie  Vickrey  holds  the 
sixty  acres  in  dispute  was  not  obtained  in  fraud  of  any 
creditors,  but  was  one  which  might  be,  and  was,  honest- 
ly given  to  her  by  her  husband  and  with  the  aid  of  her 
father's  money. 

Pierce  L.  Vickrey  was  not  himself  then  indebted  to 
any  one,  and  the  debt  of  his  father,  for  which  he  was 
security,  was  one  that  his  father  was  abundantly  able  to 
pay  at  that  time  and  long  afterwards. 

It  is  plain  that  the  appellants  are  chargeable  with 
laches,  or  were  overconfident,  in  not  collecting  their 
debt  when  it  became  due,  and  that  they  ought  not  now 
to  be  allowed  to  take  from  the  wife  of  the  surety  the 
home  which  she  had  honestly  obtained  at  a  time  when 
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the  principal  debtor  had  abundant  means  to  pay  their 
debt. 

Before  a  conveyance  of  real  estate  will  be  set  aside  as 
fraudulent^  it  must  appear  that  at  the  time  of  the  con- 
veyance, as  well  as  at  the  time  of  bringing  the  suit,  the 
debtor  did  not  have  sufficient  other  property  subject  to 
execution  from  which  the  debt  could  be  made.  Eiler  v. 
Crull,  112  Ind.  318.  ^ 

In  this  case,  at  the  date  of  the  conveyance,  the  princi- 
pal debtor  had  over  fifteen  thousand  dollars'  worth  of 
property  free  from  encumbrance  and  subject  to  execu- 
tion, and  the  surety  himself  had  one  thousand  dollars' 
worth,  besides  the  land  in  question.  In  addition,  the 
evidence  shows  that  at  any  time  for  over  two  years  aft^r 
the  transfer  complained  of  the  appellants  might  have 
collected  their  debt  from  the  principal,  or  real  debtor. 
It  would  be  most  inequitable  that  after  thus  neglecting 
their  own  business  they  should  now  be  allowed  to  secure 
their  debt  from  the  surety,  by  taking  from  his  wife  the 
home  which  she  had  acquired  without  fraud  or  any 
knowledge  of  such  indebtedness,  and  for  a  valuable  con- 
sideration. See  Nichols,  Shepard  &  Co.  v.  Burch,  128 
Ind.  324. 

The  judgment  is  affirmed. 

Filed  Jane  19, 1894. 


No.  16,488. 

Thb  Midland  Railway  Company  et  al.  v.  State,  ex 
REL.  Harrison,  Treasurer  op  Boone  County. 

Appellate  Court. — Jurisdiction. — Money  Demand. — Where  the  amount 
in  controversy  on  a  money  demand  is  less  than  |3,500,  the  jurisdic- 
tion, on  appeal,  is  in  the  Appellate  Court. 

From  the  Clinton  Circuit  Court. 
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W.  R.  Crawfordy  S,  0.  Bayless  and  C.  G.  Guenther, 
for  appellants. 

S.  M.  Ralston  and  M.  Keefe,  for  appellee. 

McCabe,  J. — This  was  an  action  by  appellee  against 
the  appellants,  on  a  delivery  bond.  The  amount  of  dam- 
ages claimed  in  the  complaint  was  for  less  than  $3,500. 
The  finding  and  judgment  against  appellants  were  for 
$2,702.46.  To  reverse  this  judgment  the  appeal  is 
brought. 

It  being  an  action  seeking  the  recovery  of  a  money 
judgment  only,  and  the  amount  in  controversy,  exclusive 
of  costs,  being  less  than  $3,500,  exclusive  jurisdiction  of 
this  appeal  is  in  the  Appellate  Court.  Acts  1893,  p.  29, 
section  1,  subd.  3. 

The  cause  is  therefore  transferred  to  the  Appellate 
Court. 

Filed  June  21,  1894. 


No.  16,676. 

IX  »8o  BoRUFF  V.  Hudson. 

159  4|  Practicb. — Overruling  Motion  to  Strike  out  Parts  of  Pleading, — When 
not  Reversible  Error, — ^The  overruling  of  a  motion  to  strike  out  parts 
of  a  complaint  is  not  such  error  as  will  work  a  reversal  where  it  is 
manifest  that  the  moving  party  has  not  been  prejudiced  by  the  ruling. 

Same. — Refusing  to  Strike  out  Interrogatory, — No  Answer  Disclosed  by 
Record. — ^The  defendant  can  not  complain  of  the  overruling  of  a  mo- 
tion to  strike  out  an  interrogatory  propounded  to  him  by  the  plaint- 
iff, where  the  record  does  not  disclose  any  answer  to  the  interroga- 
tory. 

Specific  Pbbfobmance. — Contract, — Conveyance  of  Land, — Statute  of 
Frauds. — Part  Performance, — Parties, — Consideration. — A  entered 
into  a  written  contract  with  B  to  convey  to  him  certain  land,  and 
subsequently  B  executed  a  written  contract  to  convey  certain  de- 
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scribed  parts  of  said  land  to  C,  in  the  event  of  a  conveyance  to  him 
(B)  under  the  terms  of  the  first  mentioned  contract.  By  parol 
agreement  of  all  the  parties  to  the  first  two  contracts  and  D,  the 
first  named  tract  (the  tract  to  be  conveyed  from  A  to  B)  was  to  be 
conveyed  to  I),  who  was  to  perform  the  stipulation  of  said  two  con- 
tracts as  to  B.  A  conveyed  the  said  land  to  D,  but  D  refused  to 
comply  with  the  terms  of  the  contract  by  which  the  conveyance  to 
0  was  to  be  made.  0  brought  suit  against  D  for  specific  perform- 
ance. 

Meld,  that,  as  between  B  and  C,  the  two  written  contracts  entered 
into  and  formed  the  basis,  as  one,  of  the  transactions. 

Held,  also,  that  as  between  B  and  C,  there  was  a  full  performance  on 
the  part  of  B  and  his  obligor,  A. 

Held,  also,  that  the  suit  for  specific  performance  was  not  barred  by  the 
statute  of  frauds. 

Held,  also,  that  C  was  a  proper  party  to  enforce  performance  by  D. 

Held,  also,  that  the  receiving  of  valuable  consideration  by  D  from  B 
for  assuming  the  performance,  is  sufiicient  consideration  to  support 
the  promise  of  B. 

From  the  Lawrence  Circuit  Court. 

N.  Crooke  and  if.  Owen,  for  appellant. 

Hackney,  C.  J. — ^The  appellee  sued  the  appellant  by 
complaint  in  two  paragraphs,  the  first  demanding  spe- 
cific performance  of  a  contract  to  convey  real  estate,  and 
the  second  demanding  damages  for  a  failure  to  convey 
said  real  estate  under  such  contract. 

The  essential  facts  alleged  were  that  one  Walls  pro- 
cured a  written  contract  for  the  conveyance  to  him  of  a 
certain  tract  of  land;  that  subsequently  thereto  Walls  ex- 
ecuted a  written  contract  whereby  he  obligated  himself 
to  convey  to  the  appellee  certain  described  parts  of  said 
tract,  in  the  event  of  a  conveyance  to  him  under  the 
terms  of  the  first  mentioned  contract;  that  by  an  agree- 
ment of  the  parties  to  said  two  contracts  and  the  appel- 
lant, said  first  named  tract  was  to  be  conveyed  to  the  ap- 
pellant who  was  to  perform  the  stipulations  of  said  two 
contracts  as  to  said  Walls;  that  the  conveyance  of  the 
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first  mentioned  tract  was  made  to  the  appellant,  and  that 
he  refused  to  comply  with  the  terms  of  the  contract,  by 
which  said  conveyance  to  the  appellee  was  to  be  made. 
Issues  were  formed,  and  upon  a  trial  and  special  find- 
ings and  conclusions  of  law  there  was  a  decree  in  favor 
of  the  appellee,  awarding  specific  performance,  and  di- 
recting a  conveyance,  by  commissioner,  of  parts  of  the 
real  estate  sought  by  the  complaint. 

Overruling  a  motion  to  strike  out  parts  of  a  complaint 
is  not  such  error  as  to  require  a  reversal  where  it  is  not 
manifest  that  the  moving  party  has  been  prejudiced  by 
the  ruling.  The  appellant  was  not  prejudiced  by  the 
ruling  upon  his  motion  to  strike  out  parts  of  the  com- 
plaint. 

Objection  is  made  that  the  court  overruled  the  appel- 
lant's motion  to  strike  out  an  interrogatory  propounded 
by  the  appellee  and  filed  with  the  complaint.  The 
record  discloses  no  answer  to  this  interrogatory,  and  we 
perceive  no  prejudice  to  the  appellant  by  an  interroga- 
tory which  he  did  not  answer. 

Under  the  demurrer  to  the  complaint,  the  appellant 
insists  that  the  appellee  was  not  a  proper  party  in  inter- 
est; that  no  consideration  moved  from  the  appellee  to 
Walls  or  to  the  appellant  to  support  a  promise  to  convey 
to  him,  and  that  the  appellant's  contract,  not  having 
been  in  writing,  was  void  under  the  statute  of  frauds, 
both  as  to  the  second  and  fourth  subdivisions  of  section 
1,  of  said  statute,  R.  S.  1881,  section  4904;  R.  S.  1894, 
section  6629. 

The  theory  of  the  suit  was  that  Walls,  holding  a  con- 
tract of  purchase,  and  having  agreed  to  convey  to 
Hudson,  upon  the  performance  of  such  contract,  dis- 
posed of  the  fruits  of  that  contract  to  Boruff,  who,  as  the 
consideration  therefor,  assumed  the  obligations  of  Walls 
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under  both  such  contracts;  that  Boruff  having  received 
and  accepted  the  fruits  of  such  contract  could  not  avoid 
the  consideration  therefor. 

A  promise  to  pay  purchase-money  to  a  third  i)erson  to 
the  credit  of  the  grantor  is  not  a  promise  to  pay  the  debt 
of  another  within  the  meaning  of  the  statute  of  frauds. 
Bateman  v.  Butler,  124  Ind.  223;  Wolke  v.  Fleming,  103 
Ind.  105;  Carter  v.  Zenblin,  68  Ind.  436;  Crimy,  Fitch, 
53  Ind.  214;  Haggerty  v.  Johnston,  48  Ind.  41;  McDill 
V.  Ghinn,  43  Ind.  315;  Helms  v.  Kearns,  40  Ind.  124; 
Snyder  v.  Robinson,  35  Ind.  311;  Woodward  v.  Wilcox, 
27  Ind.  207;  Qwaltney  v.  Wheeler,  26  Ind.  415. 

In  Wolke  v.  Fleming,  supra,  the  contract  assumed  by 
parol  was  a  lease  in  writing,  for  ten  years.  It  was  held 
that  the  promise  to  pay  rents,  under  the  contract  so  as- 
sumed, was  not  within  the  statute  of  frauds  as  an  agree- 
ment to  pay  the  debt  of  the  lessee.  There  is  no  differ- 
ence in  principle  between  the  question  so  decided  and 
that  now  under  consideration.  There  it  was  strongly  in- 
timated, and  we  have  no  doubt  correctly,  that,  though 
the  promise  forming  the  consideration  was  within  the 
statute  of  frauds,  if  there  were  a  full  performance  of  the 
contract  by  which  the  promisor  obtained  the  fruits  of 
the  contract,  such  part  performance  would  take  the 
promise  out  of  the  statute.  Here,  as  between  Walls 
and  Boruff,  the  two  written  contracts  entered  into  and 
formed  the  basis,  as  one,  of  the  transaction;  as  between 
Walls  and  Boruff  there  was  a  full  performance  on  the 
part  of  Walls  and  his  obligors,  and  Boruff  received 
through  his  parol  contract  the  full  fruits  of  the  written 
contract  assigned  to  him. 

By  section  5  of  the  statute  of  frauds,  R.  S.  1894,  sec- 
tion 6633;  R.  S.  1881,  section  4908,  it  is  provided  that 
in  cases  of  part  performance  the  statute  shall  not  be 
deemed  to  abridge  the  powers  of  the  courts  to  enforce 
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specific  performance  of  agreements.  This  provision  was 
intended  to  prevent  such  injustice  as  that  attempted  in 
this  case,  of  taking  all  the  benefits  of  the  contract  and 
then  urging  the  statute  as  a  defense  against  the  burdens 
forming  the  consideration  of  the  contract. 

If  the  agreement  to  convey  to  Hudson  had  been,  in- 
stead, an  obligation  to  convey  to  Walls,  there  could  be 
little  doubt  that  the  part  performance  as  to  Walls  would 
have  cut  oft  a  resort  by  Boruff  to  the  statute  of  frauds, 
and  since  we  have  seen  that  Hudson,  in  this  respect, 
stands  in  the  place  of  Walls,  and  that  he  may  properly 
do  so,  notwithstanding  the  statute,  there  is  no  doubt  that 
Hudson  was  a  proper  party.  Nor  is  it  a  proper  inquiry, 
as  between  Boruff  and  Hudson,  as  to  the  value  and  ex- 
tent of  the  consideration  moving  from  Hudson  to  Walls 
to  support  the  contract  of  Walls  with  Hudson  assumed 
by  Boruff.  That  Boruff  received  value  from  Walls  for 
the  assumption  is  sufficient  consideration  to  support  the 
promise  of  Boruff.  It  was  not  [necessary  that  the  con- 
sideration should  have  passed  from  Hudson  to  Boruff. 

It  is  suggested  by  appellant's  counsel,  that  there  is  a 
defect  of  parties  defendant  in  that  those  who  contracted 
to  convey  to  Walls,  and  instead  conveyed  to  Boruff,  pur- 
suant to  the  verbal  agreement  between  Boruff  and  Walls, 
should  have  been  parties.  No  argument  or  authority  is 
cited  in  support  of  the  suggestion,  and  no  reason  ap- 
pears to  us  to  have  made  it  important  to  take  the  per- 
sons mentioned  before  the  court.  They  had  no  interest 
whatever  in  the  result  of  the  litigation,  and  their  pres- 
ence was  not  necessary  to  the  title  sought  by  the  appel- 
lee. 

Upon  the  motion  for  a  new  trial,  the  question  is  made 
that  the  evidence  failed  to  establish  title  in  the  appel- 
lant's grantors.  The  appellee  was  entitled  to  a  market- 
able title  under  the  contract  with  Walls,  so  assumed   by 
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the  appellant,  aud  the  burden  of  supplying  it  rested  upon 
the  appellant.  Just  how  it  became  essential  to  the  ap- 
pellee's recovery  that  he  should  show  that  the  appellant 
possessed  a  marketable  title,  is  not  suggested,  and  does 
not  occur  to  us.  That  the  appellant  obtained  a  convey- 
ance for  the  tract,  was  the  condition  upon  which  he  was 
to  convey  to  Hudson.  There  is  no  breach  of  this  con- 
dition claimed  by  the  appellant. 

There  are  other  alleged  errors  discussed  by  the  appel- 
lant, but  they  are  necessarily  included  within  the  ques- 
tions already  considered. 

The  appellee  has  not  aided  us  by  any  brief  or  argu- 
ment of  the  questions  presented  by  the  record. 

No  error  appearing  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  Jane  5,  1894. 
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Jurisdiction.  — Mortgage.  —  Injunction. —  Subject-Matter.  —  Parties. — 
yonresidents. — ^U,  holding  purchase-money  notes  secured  by  mort- 
gage upon  land  in  Tipton  county,  in  payment  for  a  lot  in  the  same 
county  assigned  them  to  E,  relying  upon  the  latter's  false  repre- 
sentation that  the  lot  was  unincumbered.  Afterwards  U  was  com- 
pelled to  pay  a  lien  existing  upon  the  lot  at  the  time  of  his  pur- 
chase. E  assigned  the  notes  to  B  as  collateral  security  for  a  debt, 
and  C  held  the  notes  for  B.  An  action  by  XJ  seeking  to  recover  so 
mach  of  the  notes  as  covered  the  amount  of  the  lien  paid,  to  re- 
strain any  disposition  of  them  and  to  restrain  P,  the  owner  of  the 
land,  from  paying  the  notes  until  the  rights  of  the  parties  were  ad- 
justed, was  commenced  in  the  Tipton  Circuit  Court,  to  which  E,  B, 
C,  and  the  land  owner  P  were  made  parties.  The  latter  Was  a  resi- 
dent of  Tipton  county,  and  all  the  others  nonresidents. 

Held,  that  as  P  was  a  necessary  party,  and  asU  had  an  interest  in  the 
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mortgaged  land  lor  that  part  of  the  purchase  price  of  the  land  equal 
to  the  lien  paid  by  him  on  the  lot,  the  Tipton  Circuit  Court  had 
jurisdiction  both  of  the  parties  and  of  the  subject-matter. 

From  the  Tipton  Circuit  Court. 

G.  H,  Gifford  and  /.  M.  Fippen,  for  appellant. 
L.  M.  Harvey,  for  appellees. 

Howard,  J. — On  the  18th  day  of  August,  1887,  the 
appellant  sold  to  Joseph  McNew  certain  real  estate  in 
Tipton  county,  taking  in  payment  certain  promissory 
notes  secured  by  mortgage  upon  said  real  estate. 

On  the  28th  day  of  September,  1888,  the  appellant 
purchased  of  the  appellee,  William  A.  Evans,  a  lot  in 
the  city  of  Tipton,  in  said  county,  for  which  the  appel- 
lant assigned  to  said  Evans  said  notes  and  mortgage. 

It  is  alleged  in  the  complaint,  by  appellant,  that  by 
the  terms  of  the  transfer  of  said  mortgage  and  notes,  the 
said  Evans  was  to  make  to  the  appellant  a  good  and  ap- 
proved title  to  said  property  in  the  city  of  Tipton,  free 
from  any  incumbrance;  that  Evans  falsely  and  fraudu- 
lently represented  to  the  appellant  that  said  property  was 
free  from  any  and  all  kinds  of  liens;  that  appellant,  re- 
lying upon  said  appellee's  statements,  and  believing  them 
to  be  true,  accepted  said  deed  to  said  property,  and  that 
had  it  not  been  for  said  false  and  fraudulent  statements 
of  said  appellee,  and  appellant's  reliance  upon  the  same, 
appellant  would  not  have  purchased  said  property  with- 
out an  examination  of  the  records  of  the  county  for 
liens. 

It  is  further  alleged  to  be  the  truth  that  there  was  a 
mortgage  upon  said  lot,  amounting  to  $287.50,  and  that 
said  appellee's  statement  was  false  and  fraudulent  and 
made  for  the  purpose  of  cheating  and  defrauding  apj>el- 
lant;  that  as  to  so  much  of  said  mortgage  and  notes  there 
was  an  entire  want  of  consideration  for  their  assignment; 
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that  appellant  was  obliged  to,  and  did,  pay  said  lien  on 
said  property;  that  said  appellee  Evans  is  wholly  in- 
solvent, and  has  been  so  ever  since  appellant  was  so 
compelled  to  pay  off  said  lien;  that  appellant  had  no 
knowledge  of  said  lien  at  the  time  he  transferred  said 
notes  and  mortgage,  nor  for  many  months  thereafter; 
that  on  the  28th  day  of  September,  1888,  the  appellee 
Evans  assigned  said  notes  to  his  codefendant,  Carrie  T. 
Brooke,  of  Knoxville,  Tennessee,  as  collateral  security; 
that  since  the  said  time,  to  wit,  the  18th  day  of  August, 
1887,  Rudolph  Pfleuger,  codefendant  of  the  said  Evans, 
has  purchased  the  land  described  in  said  mortgage  and 
assumed  the  payment  of  said  indebtedness;  that  Albert 
Cole,  also  codefendant  of  said  Evans,  has  and  holds  pos- 
session of  said  notes  for  said  Carrie  T.  Brooke;  that  the 
remaining  codefendants  claim  some  interest  in  said  notes, 
to  the  appellant  unknown. 

The  prayer  is  that  Carrie  T.  Brooke  and  Albert  Cole, 
after  the  payment  of  their  debt  out  of  said  notes,  be  re- 
quired to  turn  over,  out  of  the  remainder,  a  sufficient 
amount  to  cover  the  amount  of  said  liens  on  the  prop- 
erty for  which  the  said  notes  were  erroneously  assigned; 
that  William. A.  Evans  be  enjoined  from  transferring,  or 
attempting  to  transfer,  the  amount  of  said  mortgage  and 
notes  which  appellant  has  been  obliged  to  pay  and  for 
which  there  was  no  consideration  for  said  assignment; 
that  said  Pfleuger  be  ordered  to  pay  said  amount  of  said 
mortgage  to  the  appellant  when  the  same  becomes  due; 
that  the  assignment  of  said  amount  of  said  mortgage  be 
set  aside  and  annulled  and  be  left  in  the  name  of  appel- 
lant, and  that  the  remainder  of  the  defendants  be  forever 
restrained  from  claiming  any  right,  title,  or  interest  in 
said  notes  or  mortgage;  that  said  Rudolph  Pfleuger  be 
restrained  from  paying  off  any  more  of  said  notes  until 
the  final  hearing  of  the  cause,  and  that  said  Evans,  Cole 
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and  Brooke  be  restrained  from  assigning,  disposing  of, 
or  turning  over,  or  in  any  way  interfering  with  said 
notes  until  said  final  hearing  and  the  further  order  of 
the  court. 

On  the  filing  of  the  proper  affidavit  and  bond,  the  re- 
straining order  was  issued,  as  prayed  for. 

The  defendants,  except  Pfleuger,  each  entered  a  spe- 
cial appearance  and  filed  separate  pleas  in  abatement  to 
the  jurisdiction  of  the  Tipton  Circuit  Court.  It  was  al- 
leged in  these  pleas  that  all  the  defendants,  except  Ru- 
dolph Pfleuger,  were  nonresidents  of  the  county  of  Tip- 
ton; that  said  Pfleuger  is  not  a  necessary  or  a  proper 
party,  and  hence  the  court  had  no  jurisdiction  of  the 
subject-matter  nor  of  the  parties. 

A  separate  demurrer  was  filed  to  each  of  the  pleas  in 
abatement,  and  was  overruled.  The  appellant,  then  filed 
a  reply  to  the  pleas  in  abatement,  stating  the  cause  of 
action  much  the  same  as  stated  in  the  complaint.  It 
was  then  agreed  that  the  issues  be  formed  as  to  the  de- 
fendant Evans,  and  that  all  the  other  defendants  abide 
the  result  thereof. 

Thereupon  the  defendant  Evans  filed  his  demurrer 
to  the  reply,  which  demurrer  was  sustained  by  the  court. 

It  is  assigned  as  error  that  the  court  overruled  the  de- 
murrer to  the  plea  in  abatement  and  sustained  the  de- 
murrer to  the  reply;  and  the  only  question  to  be  decided 
is  whether  the  court  had  jurisdiction  of  the  subject-mat- 
ter of  the  action  and  of  the  persons  of  the  defendants. 

Rudolph  Pfleuger  assumed  the  payment  of  the  debt 
represented  by  the  notes  given  to  appellant  for  the  pur- 
chase-price of  land  in  Tipton  county,  amounting  to  $2,- 
800.  These  notes  were  in  part  obtained  from  appellant 
by  the  fraud  of  the  defendant  Evans,  the  appellee,  who 
is  insolvent.  Evans  assigned  them  to  the  defendant 
Brooke,  as  collateral  security  for  a  loan  of  $1,200,  tho 
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defendant  Cole  holding  the  notes  for  the  defendant 
Brooke.  Appellant  sought  to  recover  so  much  of  the 
notes  as  covered  the  amount  fraudulently  obtained  from 
him  by  Evans,  and  to  require  Pfleuger  to  pay  to  appel- 
lant that  amount  directly. 

In  such  a  precarious  condition  of  the  notes  represent- 
ing the  debt  due  appellant,  it  would  seem  that  the  only 
adequate  means  of  securing  that  debt  was  an  order  re- 
straining any  disposition  of  the  notes  or  any  payment 
upon  them,  until  the  court  should  establish  the  respect- 
ive rights  of  the  parties  in  them.  Pfleuger  was  there- 
fore a  necessary  party  defendant.  There  is  no  question 
that  the  court  had  jurisdiction  of  him.  But,  by  section 
314,  R.  S.  1894  (section  312,  R.  S.  1881),  when  there 
are  several  defendants,  and  the  court  obtains  jurisdiction 
over  one  of  them,  it  has  jurisdiction  over  all  the  others 
residing  within  the  State,  by  issuing  and  serving  process 
on  them.     Idndley  v.  Kregelo,  121  Ind.  176. 

It  is  also  apparent  from  the  complaint,  that  the  appel- 
lant had  an  interest  in  the  mortgaged  land  in  Tipton 
oounty,  being  for  that  part  of  the  purchase-price  of  the 
land  equal  to  the  amount  of  the  lien  on  the  town  lot 
bought  by  him  in  the  city  of  Tipton,  and  which  he  was 
obliged  to  pay  by  the  fraud  of  Evans.  As  to  this  amount 
he  remained  a  mortgagee  of  the  Tipton  county  land. 
This  was  an  interest  in  real  estate  which  he  could  recover 
only  in  the  county  in  which  the  land  was  situate  (section 
308,  R.  S.  1894;  section  307,  R.  S.  1881). 

The  Tipton  Circuit  Court  had,  therefore,  jurisdiction 
both  of  the  subject-matter  of  the  action  and  of  the  per- 
sons of  the  defendants. 

The  judgment  is  reversed,  with  directions  to  sustain 
the  demurrers  to  the  pleas  in  abatement,  and  for  further 
proceedings. 

Filed  June  6,  1894. 

Vol.  138—19 


290 


SUPREME  COURT  OF  INDIANA, 


Meador  v.  The  Lake  Shore  and  Michigan  Southern  Railway  Co. 


138    290; 
\4% 


No.  16,777. 

Meador  v.  The  Lake  Shore  and  Michigan  South- 
ern Railway  Company. 

Assignment  op  Error. — Negligence. — Instruction  to  Find  for  Party. — 
Practice. — Where,  in  an  action  for  negligence,  the  trial  court  in- 
structs the  jury  to  find  a  verdict  for  the  defendant,  an  assignment 
of  error,  on  appeal,  that  ^'the  court  erred  in  taking  the  case  from 
the  jury,''  is  not  a  proper  one,  and  presents  no  question. 

Master  and  Servant. — Negligence. — Defective  Ladder. — Injury  to  Serv- 
ant,— Liability  of  Master. — Where  an  employe,  whose  duties  require 
him  to  use  a  ladder,  discovers  that  the  ladder  is  defective  and  dan- 
gerous, and  notifies  the  master,  who  promises  to  furnish  another, 
but  before  doing  so  the  employe,  in  using  the  defective  ladder,  is 
injured,  the  master  is  not  liable,  although  the  service  in  which  the 
ladder  was  used  was  of  a  kind  which  could  not  be  postponed. 

From  the  Elkhart  Circuit  Court. 

H.  C  Dodge,  for  appellant. 

F.  E.  Baker  and  C.  W.  Miller,  for  appellee. 

Dailby,  J. — ^This  was  an  action  by  the  appellant 
against  the  appellee  for  damages  for  personal  injuries, 
stated  in  a  complaint  in  one  paragraph. 

The  allegations  therein  summarized  are  as  follows: 
The  appellant  was  an  employe  of  the  defendant,  and  a 
part  of  his  duty  was  to  light  and  extinguish  lamps  at  a 
street  crossing,  the  lamps  being  put  on  top  of  a  post 
eight  or  eight  and  one-half  feet  high,  requiring  a  ladder 
to  be  used  by  appellant  to  perform  that  duty;  that  appel- 
lee furnished  the  ladder;  that  it  got  out  of  repair;  that 
Christian  Jacobson  was  the  agent  of  appellee,  who  was 
entrusted  with  the  duty  of  furnishing  for  appellee  all 
ladders  and  other  appliances,  which  were  made  in  appfel- 
lee's  carpenter  shop  at  Elkhart  station;  that  appellant 
notified  said  Jacobson  that  said  ladder  was  becoming 
weakened  and  out  of  repair,  and  was  not  suitable  for  the 
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use  which  appellant  was  required  to  make  of  it;  that  said 
Jacobson  told  the  appellant  the  ladder  would  be  safe  un- 
til he,  Jacobson,  could  furnish  a  new  one,  and  he  would 
furnish  a  new  one  very  soon;  that  appellant's  other  du- 
ties were  performed  without  the  use  of  the  ladder,  and 
were  at  a  different  place;  that  appellant  relied  upon  the 
statement  of  Jacobson  that  said  new  ladder  would  be 
furnished  at  the  place  the  ladder  was  to  be  used;  that 
when  he  went  to  use  the  ladder  he  found  that  no  new 
ladder  had  been  furnished  according  to  promise;  that  the 
service  in  which  the  ladder  was  used  was  of  a  kind  which 
could  not  be  postponed;  that  he  carefully  examined  the 
old  ladder  and  could  not  see  any  new  evidence  of  its  giv- 
ing away,  and  in  the  belief  that  said  Jacobson*  knew 
whether  it  was  safe  to  use,  when  he  told  appellant  to 
continue  to  use  it  until  a  new  one  was  furnished,  and  re- 
lying upon  said  Jacobson's  directions  and  knowledge,  he 
carefully,  and  without  any  negligence,  used  the  ladder 
again,  upon  which  use  it  gave  away  and  threw  him  upon 
the  ground  and  injured  him;  that  he  would  not  have 
used  said  ladder  but  for  the  directions  of  said  Jacobson 
and  his  promise  to  supply  a  new  one;  that  the  defective 
condition  of  said  ladder  was  wholly  because  of  the  neg- 
ligence of  the  appellee,  and  not  contributed  to  by  the  ap- 
pellant. 

The  appellee  demurred  to  the  complaint  and  the  de- 
murrer was  overruled.  The  case  was  then  put  at  issue 
by  a  general  denial. 

At  the  trial  the  court  instructed  the  jury  as  follows: 
''Gentlemen  of  the  jury,  the  court  instructs  you  to  find 
a  verdict  for  the  defendant.     J.  M.  Van  Fleet,  Judge." 

To  the  giving  of  this  instruction  the  appellant,  at  the 
time,  excepted.  The  jury  obeyed  the  instruction,  and  re- 
turned their  verdict  for  the  defendant.  Final  judgment 
was  rendered  upon  the  verdict.     Appellant  filed  a  mo- 
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tion  for  a  new  trial,  which  was  overruled  and  exceptions 
taken. 

The  appellant  assigns  two  errors  as  follows: 

1st.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

2d.    The  court  erred  in  taking  the  case  from  the  jury. 

The  second  specification  is  not  a  proper  assignment  of 
error  and  presents  no  question  for  our  consideration. 
The  real  question  to  be  considered  is:  Did  the  court  err 
in  overruling  appellant's  motion  for  a  new  trial? 

It  appears  that  the  appellant  was  a  man  of  mature  years, 
and  of  average  mental  and  physical  capacity.  It  was 
his  duty,  under  his  employment,  to  light  and  extinguish 
lamps  placed  on  posts,  the  distance  from  the  ground  to 
the  burner  being  from  eight  to  eight  and  one-half  feet. 
In  doing  this  he  used  a  ladder,  furnished  for  the  pur- 
pose,  about  five  feet  long,  containing  five  steps  includ- 
ing the  top  piece,  four  steps  being  nailed  between  and 
to  the  sides,  and  the  last  step  on  top  of  the  uprights  or 
side  pieces.  By  setting  the  ladder  against  the  post  ap- 
pellant would  climb  only  upon  the  third  step  to  bring 
his  head  even  with  or  above  the  lamp.  The  defects  al- 
leged to  have  existed  in  the  ladder,  at  and  before  the  ac- 
cident and  injury  complained  of,  consisted  in  the  steps 
not  being  nailed  in  tight  enough  at  the  sides.  On  the 
morning  when  the  injury  occurred,  if  the  nails  were 
partially  withdrawn  from  the  boards,  that  was  open  to 
observation  and  could  have  been  readily  seen.  Such 
must  have  been  the  condition  of  the  ladder  at  the  time, 
for  it  **fell  apart."  If  a  hammer  or  hatchet  was  not 
convenient,  a  stone  or  a  brick  would  have  remedied  the 
defect.  No  contrivance  could  be  simpler  in  its  construc- 
tion than  this  five-foot  ladder, — not  even  a  hoe,  an  ax, 
or  a  spade.     Appellant  had  at  least    equal  knowledge 
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with  the  company,  as  to  the  nature  and  condition  of  the 
ladder. 

The  right  of  the  plaintiff  to  maintain  this  action  is 
founded  upon  the  negligence  of  the  defendant  in  not  fur- 
nishing a  proper  ladder  for  the  use  of  the  plaintiff  in  the 
work  he  was  engaged  to  perform.  It  rests  upon  the 
principle  that  it  is  the  duty  of  the  master  to  the  servant, 
and  the  implied  contract  between  them,  that  the  master 
shall  furnish  sufficient,  properly  constructed,  and  safe 
machinery,  or  other  materials  and  appliances  to  be  used 
in  the  course  of  his  employment  and  necessary  for  the 
service.  As  a  general  rule,  it  may  be  assumed  that  the 
master,  who  employs  a  servant,  has  a  better  and  more 
comprehensive  knowledge  of  the  machinery  and  ma- 
terials to  be  used  than  the  employe,  who  has  claims  for 
his  protection  against  the  use  of  defective,  inadequate  or 
improper  machinery,  materials,  or  appliances,  while  en- 
gaged in  the  performance  of  the  service  required  of  him. 
Tlie  rule  stated,  however,  is  not  applicable  in  all  cases; 
where  the  servant  has  equal  knowledge  with  the  master 
as  to  the  machinery  used  or  the  means  employed  in  the 
performance  of  the  work  he  is  required  to  perform,  and 
a  full  knowledge  of  existing  defects,  it  does  not  neces- 
sarily follow  that  the  master  is  liable  for  injuries  sus- 
tained by  reason  of  the  use  thereof. 

In  considering- the  application  of  this  rule,  due  regard 
must  be  had  to  the  limited  knowledge  of  the  employe,  to 
the  machinery  and  structure  on  which  it  is  employed, 
also  to  his  capacity  and  intelligence,  and  to  the  fact  that 
the  servant  has  a  right  to  rely  upon  the  master  to  pro- 
tect him  from  danger  and  injury,  and  in  selecting  the 
agent  from  which  it  may  arise. 

In  cases  in  which  persons  are  engaged  in  a  dangerous 
service,  it  has  been  many  times  held  that,  if  the  machin- 
ery was  defective  and  the  plaintiff  had  knowledge  of  it, 
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and  made  objection  thereto,  and  was  induced  to  remain 
in  ttie  defendant's  employment  by  promise  or  assurance 
of  its  repair,  and  not  having  waived  the  objection,  was 
injured  by  reason  of  such  defect,  and  he  did  not  con- 
tribute to  the  injury  by  his  own  fault  or  negligence, 
he  will  be  entitled  to  recover;  but,  in  such  case,  greater 
care  will  be  required  of  him  than  if  he  had  not  known 
of  the  defect. 

In  cases,  however,  where  persons  are  employed  in  the 
performance  of  ordinary  labor,  in  which  no  machinery 
is  used,  and  no  materials  are  furnished,  the  use  of  which 
requires  the  exercise  of  great  care  and  skill,  it  can  be 
scarcely  claimed  that  a  defective  instrument  or  tool  fur- 
nished by  the  master,  of  which  the  employe  has  full 
knowledge  and  comprehension,  can  be  regarded  as  mak- 
ing out  a  case  of  liability  within  the  rule  laid  down.  A 
common  laborer  who  uses  agricultural  implements  while 
at  work  upon  a  farm  or  in  a  garden,  or  one  who  is  em- 
ployed in  any  service  not  requiring  great  skill  and  judg- 
ment, and  who  uses  the  ordinary  tools  employed  in  such 
work,  to  which  he  is  accustomed,  and  in  regard  to  which 
he  has  complete  knowledge,  can  not  be  said  to  have  a 
claim  against  his  employer  for  negligence,  if,  in  using 
an  utensil  which  he  knows  to  be  defective,  he  is  acci- 
dentally injured. 

In  such  case  it  does  not  rest  with  the  servant  to  say 
that  the  master  has  superior  knowledge,  and  has  thereby 
imposed  upon  him.  He  fully  understood  that  the  spade, 
the  ax,  the  hoe,  or  the  ladder,  the  instrument  which  he 
used,  was  not  perfect,  and  if  he  was  thereby  injured  it 
was  by  reason  of  his  own  fault  and  negligence.  The 
fact  that  he  notified  the  master  of  the  defect,  and  asked 
for  another  implement,  and  the  master  promised  to 
furnish  it,  in  such  a  case,  does  not  render  the  master 
responsible  if  an  accident  occurs.     A  rule  imposing  a 
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liability  under  such  circumstances  would  be  far  reach- 
ing in  its  consequences,  and  would  extend  the  rule  of 
respondeat  superior  to  many  of  the  vocations  in  life  for 
which  it  was  never  intended.  It  is  a  just  and  salutary 
rule,  designed  for  the  benefit  of  employes  engaged  in 
work  where  machinery  and  materials  are  used  of  which 
they  can  have  little  knowledge,  and  not  for  those  en- 
gaged in  ordinary  labor,  which  only  requires  the  use  of 
implements  with  which  they  are  entirely  familiar.  The 
plaintiff,  in  the  case  at  bar,  was  of  the  latter  class  of 
laborers,  and  the  work  in  which  he  was  engaged  was  not 
of  a  character  which  would  entitle  him  to  the  protection 
of  the  principle  referred  to,  as  applied  to  the  use  of 
complicated  machinery.  Marsh  v.  Chickering,  101  N. 
Y.  396.  Of  this  case  it  is  said,  in  citing  and  approving 
it,  in  Jenney  Electric  Light  and  Power  Co.  v.  Murphy,  115 
Ind.  566  (570):  *'In  Marsh  v.  Chickering ,  supra,  which 
grewout  of  aclaim  for  damages  resulting  from  the  slipping 
of  a  ladder,  a  judgment  of  the  lower  court  for  the  plaint- 
iff was  reversed,  notwithstanding  it  appeared  that  the 
plaintiff  had  notified  the  employer  of  the  defective  con- 
dition of  the  ladder,  and  the  latter  had  promised  to  have 
it  repaired.  The  case  is  not  distinguishable  in  principle 
from  the  one  now  under  review."  The  case  of  Corcoran 
V.  Milwaukee  Gas  Light  Co,,  51  N.  W.  Rep.  328,  is 
quite  similar  in  its  facts.  In  it  the  plaintiff  notified  the 
defendant  that  the  ladder  was  not  safe  and  secure,  the 
defendant  promised  to  provide  a  safe  ladder,  the  plaint- 
iff relied  on  such  promise,  the  defendant  failed  to  fur- 
nish a  safe  ladder,  and  ordered  the  plaintiff  to  use  the 
old  one  on  the  occasion  of  his  injury.  It  was  to  be  used 
upon  an  oily  floor,  and  was  unsuitable  and  unsafe  for 
the  purpose  by  reason  of  not  having  spikes  at  the  bottom. 
The  court  said:  ''The  natural,  if  not  the  inevitable,  re- 
sult of  such  an  attempt,  under  such  circumstances,  is 
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too  obvious  not  to  be  anticipated  by  the  exercise  of  or- 
dinary care  on  the  part  of  a  man  of  plaintiff's  admitted 
experience.  It  is  unlike  the  exposure  to  some  concealed 
or  unforeseen  danger,  or  to  a  defect  or  danger  which  the 
injured  party  could  not  be  required  or  expected  to 
remedy."  Undoubtedly  the  result  of  climbing  a  five 
foot  step  ladder,  with  the  cleats  gone  from  under  the 
steps,  which  they  supported,  and  the  nails  loose  in  the 
side  pieces,  is  just  as  obvious  as  going  upon  a  ladder 
with  no  spikes  in  the  bottom,  placed  upon  |an  oily  floor. 
The  court  further  said:  ''Besides,  as  indicated  in  Marsh 
V.  Chickering,  supra,  the  rule  (that  the  plaintiff  might 
rely  on  the  promise  of  the  defendant  to  furnish  a  new 
ladder),  is  hardly  applicable  to  a  case  like  the  one  at 
bar.'*  In  both  the  cases  from  which  we  have  quoted, 
the  employe  was  ordered  by  his  foreman  to  use  the  de- 
fective ladder  on  the  occasion  of  the  injury;  while  in 
this  case,  on  the  occasion  of  the  accident,  appellant  was 
left  to  decide  the  time  and  manner  in  which  he  would 
use  the  ladder  or  whether  he  would  use  it  at  all.  The  con- 
clusion we  have  reached  renders  it  unnecessary  that  we 
should  consider  the  questions  raised  by  the  appellant 
concerning  the  rejection  of  certain  offered  testimony 
tending  to  show  notice  to  the  company  of  the  defective 
condition  of  the  ladder;  that  a  notice  was  posted  upon 
the  door  of  the  carpenter  shop  at  Elkhart,  instructing 
persons  to  whom  they  should  go  for  new  work  and  re- 
pairs; also,  that  a  new  ladder  was  made  by  Jacobson 
and  brought  to  the  place  of  the  accident  on  the  same 
day  after  the  injury.  We  are  of  the  opinion  that  there 
is  no  available  error  in  the  record. 

The  judgment  is,  therefore,  affirmed. 

Filed  June  6, 1894. 
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RsAii  Estate. — Description. — Quantity. — Metea  and  Bounds. — It  is  only  ^^  ^^ 
in  the  absence  of  monuments,  courses  and  distances  that  the  quan-  ^^  si4 
tity  of  land  named  in  a  deed  will  govern. 

Sam£. — Description. — Metes  and  Bounds. — Adverse  Possession. — Eject- 
ment,— ^Where  the  evidence  does  not  expressly  show  any  adverse 
possession  of  lands  beyond  the  metes  and  bounds  fixed  in  the  deed, 
the  metes  and  bounds  must  control  in  a  possessory  action. 

£jEcrMBNT. — Becovery. — Issties  Formed  by  General  Denial. — Belative 
Strength  of  Title. — ^Where  the  complaint  in  an  action  for  ejectment 
is  answered  only  by  general  denial,  the  plaintiff  must  recover,  if  at 
all,  upon  the  strength  of  his  own  title,  and  not  upon  the  alleged 
weakness  of  his  adversary's  title. 

Title, — Color  of  Title. — Adverse  Possession. — Where  there  is  no  color 
of  title  there  can  be  no  constructive  possession,  and  consequently 
no  ripening  of  title  into  ownership. 

From  the  Floyd  Circuit  Court. 

S.  8.  Johnson  and  R.  W.  McBride,  for  appellant. 
O.  H.  D.  Oibsony  H.  A.  Burit  and  J.  E.  Taggart,  for 
appellee. 

Howard,  J. — This  was  an  action  by  appellant  for 
the  recovery  of  the  possession  of  real  estate.  The  appel- 
lee answered  in  general  denial,  and  the  cause  was  sub- 
mitted to  the  court  for  trial.  There  was  a  finding  and 
Judgment  for  the  appellee.  It  is  assigned  as  error  that 
the  court  overruled  appellant's  motion  for  a  new  trial. 

The  reasons  given  in  the  motion  for  a  new  trial  were 
that  the  finding  and  decision  were  not  sustained  by  suf- 
ficient evidence,  and  that  they  were  contrary  to  law. 

In  an  action  for  the  possession  of  real  estate,  when,  as 
in  this  case,  the  defendant,  by  a  general  averment,  sim- 
ply denies  the  plaintiff's  claim,  it  is  necessary  for  the 
plaintiff  to  recover,  if  at  all,  upon  the  strength  of  his 
own  title,  and  not  upon  the  alleged  weakness  of  his  ad- 
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versary's  title.  Deputy  v.  Mooiiey^  97  Ind.  463;  Rooisy, 
Becky  109  Ind.  472.  We  shall  therefore  not  consider 
what  is  said  in  the  record  or  in  argument  as  to  the  title, 
or  want  of  title,  in  appellee. 

On  June  15, 1836,  John  McClintock  conveyed  to  Aaron 
Wooten  a  tract  of  land  in  Clark  county,  described  by 
metes  and  bounds,  and  said  to  contain  ninety-six  acres. 
Appellant's  claim  to  the  land  in  controversy  is  based 
upon  a  deed  made  November  14th,  1838,  by  Aaron 
Wooten  to  John  Gilmore  for  a  part  of  the  tract  so  con- 
veyed to  Wooten  by  McClintock.  The  description  of  this 
land  conveyed  by  Wooten  to  Gilmore  is  also  by  metes 
and  bounds,  and  to  the  description  so  made  are  added 
the  words  "containing  seventy-eight  acres,  two  roods 
and  four  poles."  Two  deeds  were  afterwards  made  for 
this  land  so  deeded  by  Wooten  to  Gilmore,  the  last  being 
June  1st,  1883,  to  appellant.  In  each  of  these  last  deeds 
the  land  is  described  in  like  manner  by  metes  and 
bounds,  stating  also  the  number  of  acres  but  adding  the 
words  "more  or  less." 

It  is  now  claimed  that  the  land  included  in  the  metes 
and  bounds  does  not  equal  in  quantity  the  seventy-eight 
acres  and  a  fraction  stated  in  the  deeds,  and  appellant 
seeks  to  recover  the  difference  from  appellee,  who  is  in 
possession  of  the  remainder  of  the  original  ninety-six 
acres  conveyed  by  McClintock  to  Wooten. 

The  description  by  metes  and  bounds  in  this  case  is 
very  detailed  and  definite,  naming  the  point  of  begin-, 
ning,  the  monuments,  the  courses  and  the  distances. 
The  monuments  have  all  been  located,  and  the  lines  and 
corners  found  as  set  out  in  the  deed  to  appellant. 

It  is  well  settled  that  recitals  in  a  deed  as  to  the  quan- 
tity of  land  conveyed,  whether  of  acres,  rods  or  feet,  are 
not  necessarily  conclusive.  In  describing  a  tract  of  land, 
monuments,  if  named,   control,  and  after  monuments 
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come  courses  and  distances.  It  is  only  in  the  absence  of 
monuments,  courses  and  distances,  that  the  quantity  of 
land  named  in  the  deed  will  govern.  Allen  v.  Kersey ^ 
104  Ind.  1,  and  authorities  there  cited;  2  Am.  and  Eng. 
Enc.of  Law,  499. 

Under  the  deed  in  this  case,  therefore,  appellant  can 
claim  only  the  land  embraced  in  the  description  by 
metes  and  bounds. 

But  counsel  also  contend  that  the  evidence  shows  that 
appellant  had  possession  of  the  land,  with  claim  of  right, 
for  over  twenty  years  before  appellee  took  forcible  pos- 
session of  the  same.  We  have  carefully  considered  the 
evidence  adduced  on  this  point,  and  can  find  nothing  in 
it  sufficient  to  support  the  contention  of  counsel.  To 
acquire  a  right  by  occupancy,  there  must  be  an  actual 
enjoyment  of  the  use  of  the  premises. 

In  this  case,  as  late  as  June,  1883,  when  appellant  re- 
ceived the  deed  now  claimed  to  include  the  land  .in  con- 
troversy, no  question  seems  to  have  been  made  as  to  the 
correctness  of  the  description  by  metes  and  bounds,  as 
given  in  that  deed. 

The  witnesses  relied  upon  to  show  possession  of  the 
disputed  land,  state,  in  substance,  that  the  grantors  put 
their  grantees  in  possession  of  the  land  conveyed.  Nor 
is  there  any  sufficient  evidence  that  appellant  or  any  of 
its  grantors  ever  claimed  any  boundary  other  than  as  de- 
scribed in  the  deed  to  appellant. 

This  being  so,  there  could  be  no  adverse  possession 
on  the  part  of  the  appellant;  for  if  one  is  ignorant  of  the 
location  of  a  boundary,  and  intends  to  claim  only  to  the 
true  line,  wherever  that  may  be,  his  possession,  even  if 
actual,  is  not  adverse,  and  will  not  ripen  into  ownership. 
1  Am.  and  Eng.  Encyc.  of  Law,  249;  Schraeder,  etc., 
T.  Packer,  129  U.  S.  688;  Heinz  v.  Cramer,  51  N.  W. 
Rep.  173;  Finch  v..  Ullmann,  16  S.  W.  Rep.  863. 
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Moreover,  there  is  not  in,  this  case  even  satisfactory 
evidence  that  any  definite  boundary  was  located,  fenced, 
or  occupied  by  appellant.  And  if  the  possession  claimed 
was  constructive  only,  still,  from  what  we  have  said  of 
the  descriptive  words,  as  contained  in  appellant's  deed, 
we  do  not  think  there  was  color  of  title;  and  without 
color  of  title  there  could  be  no  constructive  possession, 
nor  any  ripening  of  title  into  ownership.  1  Am.  and 
Eng.  Encyc.  of  Law,  253,  292. 

And  while  there  is  some  vague  testimony  as  to  points 
and  limits  believed  by  the  witnesses  to  be  within  appel- 
lant's land,  yet  we  can  not,  for  this  uncertainty,  if  it 
should  be  such,  reverse  the  judgment  on  the  weight  of 
the  evidence.  The  witnesses  were  all  before  the  trial 
court,  and  that  court  was  much  better  able  than  this  to 
judge  of  the  force  and  effect  of  their  testimony.  Skin- 
her  V.  Haagsma,  99  Mo.  208. 

The  real  controversy  in  the  case  is  due  to  the  conflict 
between  the  description  in  the  deed  by  metes  and  bounds 
and  the  number  of  acres  stated  as  contained  within  those 
limits.  The  mistake  in  calculating  the  number  of  acres 
was  one  easy  to  make.  The  metes  and  bounds,  on  the 
other  hand,  are  fixed,  definite  and  visible.  These  metes 
and  bounds  must  control,  since  the  evidence  does  not 
expressly  show  any  adverse  possession  of  lands  beyond 
the  boundaries  so  fixed. 

The  judgment  is  affirmed. 

Filed  Nov.  8,  1893. 

On  Petition  for  a  Rehearing. 

Howard,  J. — In  the  earnest  and  courteous  petition 
and  brief  for  a  rehearing,  it  is  contended  that  the  judg- 
ment should  be  reversed  on  the  evidence.  We  have 
again  carefully  read  the  evidence  as  set  out  in  the  record, 
and  while  it  might  seem,  as  counsel  contend,  that  the 
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preponderance  was  in  favor  of  appellant,  yet  there  is 
evidence,  and  that  pertinent'to  the  issues,  and  sufficient 
to  sustain  the  judgment  in  favor  of  the  appellee. 

This  evidence,  too,  was  sufficient  to  satisfy  two  trial 
courts,  there  having  been  a  new  trial  as  of  right  and  a 
change  of  venue,  that  the  appellant  had  not  made  out  its 
claim  to  the  property  in  dispute  under  any  view  of  the 
issues.  We  can  not  weigh  the  evidence  thus  passed  upon 
in  those  trials,  nor  disturb  the  judgment  based  upon  it. 

The  petition  is  overruled. 
Filed  June  8, 1894. 


No.  16,252. 

City  of  Columbus  v,  Strassner.  Iw  ms 


138      901 

Change  op  Venue. — Sufficiency  of  Affidavit. — Court  Bules, — An  affi-  i67  527 
davit  for  a  change  of  venae,  made  after  the  time  limited  by  court  "J"^  ^ji 
rule,  is  not  sufficient  where  it  states  no  legal  excuse  for  not  making  iji  70ii 
the  application  within  the  time  fixed  by  the  rules  of  the  court. 

Physician  and  Patient. — Physician's  Bill  for  Treatment  of  Wife, — Li- 
ability for, — Ass7i7nption  and  Payment  by  Wife. — While  a  physician's 
bill  for  treating  the  wife  is  generally  the  debt  of  the  husband,  yet 
the  wife  may  treat  it  as  her  own  debt,  and  pay  it. 

Same. — Skillfulness  of  Physician  a  Question  of  Fact. — Presumption. — 
Instruction  to  Jury. — The  law  raises  no  presumptions  as  to  the  skill- 
fulness  of  a  physician  in  regular  practice,  nor  that  the  patient  will 
obey  the  directions  of  the  physician.  Such  presumptions  are  in- 
ferences of  fact  to  be  drawn  by  the  jury  from  the  evidence  or  from 
a  given  state  of  facts,  and  it  is  error  for  the  court  to  instruct  the  jury 
as  to  what  inferences  thev  shall  draw. 

Instructions  to  Jury. —  When  Properly  in  the  Becord. — Bill  of  Excep- 
tions.— Where  the  words,  **given  and  excepted  to  by  the  defendant, 
February  20,  1891,'*  are  written  after  each  instruction  given  by  the 
court  of  its  own  motion,  which  is  signed  by  the  judge  trying  the 
cause,  and  all  these  instructions,  as  well  as  all  others  given  and  re- 
fused, are  embraced  in  a  proper  bill  of  exceptions  which  was  regu- 
larly filed,  as  shown  by  the  record  entry,  the  instructions  and  the 
exceptions  indorsed  thereon  are  properly  in  the  record. 
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From  the  Decatur  Circuit  Court. 

C.  J.  Kolhneyer,  for  appellant. 

F.  E.  Gavin  and  /.  C.  Orr,  for  appellee. 

Coffey,  C.  J. — ^This  was  an  action  by  the  appellee 
against  the  appellant,  to  recover  damages  sustained  by 
the  appellee  on  account  of  a  personal  injury  suffered  by 
reason  of  a  defective  and  unsafe  sidewalk.  No  question 
is  made  as  to  the  suflBciency  of  the  pleadings  in  the  cause. 
A  trial  by  a  jury  resulted  in  a  verdict  for  the  appellee, 
upon  which  the  court,  over  a  motion  for  a  new  trial, 
rendered  judgment. 

The  assignment  of  error  calls  in  question  the  correct- 
ness of  the  ruling  of  the  circuit  court  in  overruling  the 
appellant's  motion  for  a  new  trial. 

It  is  contended  by  the  appellant  that  the  circuit  court 
erred : 

First.  In  overruling  an  application  for  a  change  of 
venue. 

Second.  In  admitting  improper  and  incompetent  evi- 
dence to  go  to  the  jury  on  behalf  of  the  appellee. 

Third.    In  its  instructions  to  the  jury. 

The  parties  entered  into  an  agreement  to  the  effect 
that,  if  the  appellant  filed  an  afl&davit  sufficient  to  en- 
title it  to  a  change  of  venue,  the  cause  should  be  sent  to 
the  Shelby  Circuit  Court.  The  affidavit  was  not  filed 
until  it  was  too  late,  under  the  rules  of  the  court,  and 
the  application  for  a  change  of  venue  was  refused  for 
that  reason.  It  is  contended  by  the  appellant  that,  by 
reason  of  the  agreement,  the  court  erred  in  this  ruling, 
but  we  think  otherwise.  The  affidavit  was  not  sufficient 
to  entitle  the  appellant  to  a  change  of  venue,  for  the  rea- 
son that  it  failed  to  state  any  legal  excuse  for  a  failure 
to  make  the  application  within  the  time  fixed  by  the 
rules  of  the  court. 
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The  court  did  not  err  in  admitting  the  evidence  of 
which  the  appellant  complains.  While  it  is  generally 
true  that  a  physician's  bill  for  treating  the  wife  is  the 
debt  of  the  husband,  we  perceive  no  reason  why  she  may 
not  treat  it  as  her  own  debt,  and  pay  it.  If  the  appellant 
was  liable  at  all  in  this  case  it  was  liable  for  the  medical 
bill  rendered  necessary  by  the  appellee's  injuries.  It 
can  make  no  difference  to  it  whether  it  pay  such  bill  to 
the  wife  or  to  the  husband. 

If  the  wife  paid  it  out  of  her  own  separate  means,  the 
husband  can  not  recover  it,  so  the  appellant  is  in  no 
danger  of  being  compelled  to  pay  it  more  than  once. 

The  appellant  contends  that  the  court  erred  in  giving 
to  the  jury  instructions  numbered  four,  five,  six,  twenty- 
five,  twenty-eight,  and  twenty-nine. 

We  think  all  the  instructions  of  which  complaint  is 
made,  except  twenty-eight  and  twenty-nine,  state  the  law 
correctly.  Twenty-nine  states  the  law  too  favorably  to 
the  appellant. 

Instruction  twenty-eight  is  as  follows: 

*'28.  If  the  plaintiff  called  a  physician  regularly  en- 
gaged in  the  practice  of  his  profession,  to  treat  her  in- 
juries (if  she  was  injured),  the  presumption  would  be 
that  he  was  a  reasonably  skillful  one,  and  that  she  fol- 
lowed his  instructions  in  her  conduct  and  use  of  her 
limb;  and  in  such  case  she  should  not  be  held  responsi- 
ble for  any  mistakes  he  may  have  made  in  the  treatment 
of  her  case;  nor  should  her  damages,  if  you  find  that  she 
is  entitled  to  recover  damages,  be  reduced  thereby." 

In  giving  this  instruction  to  the  jury,  we  think  the 
circuit  court  erred. 

There  was  a  controversy  between  the  appellant  and  the 
appellee  as  to  whether  the  latter  had  exercised  ordinary 
care  in  the  selection  of  a  physican  to  treat  her  injuries. 
There  was  much  evidence  introduced  by  the  appellant 
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tending  to  show  that  the  physician  mistook  the  nature 
of  the  appellee's  injuries,  and,  as  a  consequence,  did  not 
properly  treat  her.  Under  these  circumstances,  we 
think  the  question  as  to  whether  the  physician  was  skill- 
ful and  the  question  as  to  whether  the  appellee  followed 
his  directions  should  have  been  left  to  the  jury. 

As  to  whether  a  physician  in  regular  practice  is  to  be 
presumed  skillful  or  otherwise,  we  think  must  necessar- 
ily depend  on  circumstances.  If  he  should  lose  all  his 
patients,  the  presumption,  perhaps,  would  arise  that  he 
was  not  skillful;  while,  on  the  other  hand,  if  his  prac- 
tice should  be  attended  with  success,  the  presumption  of 
skill  would  arise.  From  the  fact  that  a  physician  was  in 
regular  practice,  if  nothing  to  the  contrary  appeared,  the 
public  would,  perhaps,  have  the  right  to  presume  the 
further  fact  that  he  was  skillful.  So,  for  the  reason  that 
the  patient  would  be  likely  to  incur  additional  pain  by 
disregarding  the  instructions  and  directions  of  his  phy- 
sician, it  is  fair  to  presume,  as  a  fact,  that  he  will  obey 
such  instructions  and  directions.  But  the  law  indulges 
no  presumptions  upon  the  subject.  They  are  presump- 
tions of  fact  and  not  of  law. 

It  is  the  province  of  the  jury  to  draw  presumptions  of 
fact  from  the  evidence  or  from  a  given  state  of  facts,  and 
it  is  error  for  the  court  to  instruct  it  as  to  what  infer- 
ences they  shall  draw. 

In  the  case  of  Union  Mut.  Life  Ins.  Co.  v.  Buchanan ^ 
100  Ind.  63,  it  was  said  by  this  court:  ''It  is  not  proper 
for  the  court  to  instruct  the  jury  as  to  mere  inferences 
of  fact  which  it  is  their  duty  to  make  from  the  evidence. 
Instructions  should  state  legal  principles,  not  declare 
inferences  of  fact.  They  may  be  declarations  of  law,  but 
not  commentaries  upon  evidence.  The  law  is  for  the 
court;  the  facts  are  for  the  jury.  Inferences  from  proved 
facts  must  be  made  by  the  triors  of  the  issues  of  fact.'* 
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In  the  same  opinion,  the  court  quoted  with  approval, 
from  Thompson  Charge  to  Juries,  the  following:  *'It 
is,  therefore,  merely  a  repetition  of  what  has  already  been 
said,  to  say  that  it  is  for  the  jury,  and  not  for  the  judge, 
to  draw  presumptions  of  fact;  and  that,  for  the  judge  to 
tell  the  jury  what  presumptions  of  fact  they  ought  to 
draw  from  a  given  fact  or  series  of  facts,  is  a  usurpation 
of  their  functions." 

Upon  this  subject  our  cases  seem  to  be  uniform. 
Woollen  V.  Whitacre,  91  Ind.  502;  Garfield  v.  State,  74 
Ind.  60;  Millner  v.  Eglin,  64  Ind.  197;  Nevrmany.  Hazel- 
rigg,  96  Ind.  73;  Finch  v.  Bergins,  89  Ind.  360. 

Upon  an  examination  of  the  entire  record,  we  can  not 
say  that  this  instruction  did  not  injuriously  affect  the 
appellant. 

Judgment  reversed,  with  directions  to  the  circuit  court 
to  grant  a  new  trial. 

Filed  April  25,  1893. 

On  Petition  fob  a  Reheaking. 

Coffey,  J. — In  considering  the  petition  for  a  rehear- 
ing in  this  case  we  deem  it  unnecessary  to  say  anything 
in  addition  to  what  has  already  been  said  except  what  it 
may  be  necessary  to  say  in  relation  to  the  petitioner's 
objection  that  the  instructions  of  the  trial  court  to  the 
jury  are  not  properly  in  the  record. 

Under  the  practice  in  this  State  there  are  three  modes 
by  which  instructions  may  be  made  part  of  the  record 
of  a  cause,  viz: 

First,    By  order  of  the  court. 

Second.  By  special  exceptions  written  upon  the  margin, 
or  following  each  instruction  and  signed  by  the  judge. 

Third.    By  a  general  bill  of  exceptions.     Ohio,  etc., 
R.  W.  Co.  V.  Duym,  138  Ind.  18. 
Vol.  138—20 
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In  this  case  the  words  ** given  and  excepted  to  by  de- 
fendant, February  20,  1891,''  were  written  after  each  in- 
struction given  by  the  court  on  its  own  motion,  after 
which  follows  the  signature  of  the  judge  trying  the 
cause.  All  of  these  instructions,  as  well  as  all  other  in- 
structions given  and  refused,  are  embraced  in  a  proper 
bill  of  exceptions  which  was  regularly  filed  as  shown  by 
the  record  entry. 

This,  we  think,  was  sufficient  to  bring  the  instruc- 
tions, together  with  the  exceptions  indorsed  thereon,  into 
the  record.  The  filing  of  the  bill  of  exceptions  contain- 
ing these  instructions  and  exceptions  was  a  substantial 
compliance  with  the  statute  requiring  the  instructions  to  be 
filed  where  the  exceptions  are  taken  in  the  manner  above 
indicated.  We  have  not  deemed  it  necessary  to  inquire 
whether  the  evidence  is  properly  brought  into  the  record, 
for  the  reason  that  instruction  twenty-eight,  given  by 
the  court  to  the  jury,  is  erroneous  under  any  supposable 
state  of  the  evidence.  By  it  the  court  assumes  to  tell  the 
jury  what  presumptions  of  fact  they  are  required  to 
draw  from  the  existence  of  other  given  facts. 

This  was,  we  think,  clearly  an  assumption  by  the 
court  of  the  functions  of  the  jury,  and  was,  for  that 
reason,  erroneous  under  any  state  of  facts  that  might 
have  been  proven  under  the  issues  in  the  case. 

The  petition  for  a  rehearing  is  overruled. 

Filed  June  7,  1894. 
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No.  16,872. 


Haus  v.  The  Jeffersonville,  Madison  and  Indian-  }g  ^ 
Apous  Railroad  Company  et  al. 

Judicial  Notice. — Obstnuition  of  Highway, — Double  Tracked  Bailroad 
on  Twenty  Foot  Alley, — ^The  court  judicially  knows  that  the  appro- 
priation of  an  alley  only  twenty  feet  wide  to  the  use  of  a  double- 
tracked  railroad  will  greatly  interfere  with,  prevent,  and  obstruct 
the  safe  and  unobstructed  passage  of  vehicles  upon  such  alley. 

Pleading. — Complaint^  Sufficiency  of  Facta.  —  Theory, — Bailroad, — 
Damages. — Obstruction  of  Alley, — Where  th«  theory  of  a  complaint 
against  a  railroad  company  for  damages  was  that  the  company 
had  negligently  and  unnecessarily  increased  the  obstruction  of  an 
alley  by  laying  its  two  tracks  thereon  six  feet  apart  instead  of 
twelve  as  required  by  ordinance,  and  had  further  and  unneces- 
sarily, and  negligently  obstructed  the  alley  by  running  cars  over 
such  tracks  at  a  greater  rate  of  speed  than  that  provided  by  the 
city  ordinance,  but  no  facts  are  stated  by  which  such  rate  of  speed 
eiUier  aggravated  or  increased  the  obstruction  of  the  alley,  nor  that 
the  prohibited  rate  of  speed  injured  the  appellant,  and  no  facts  are 
alleged  showing  that  the  difference  in  space  between  the  tracks  did 
not  increase  the  necessary  obstruction  of  the  alley,  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

From  the  Floyd  Circuit  Court. 

J.  H,  Stotsenhurg  and  E.  B,  Stotsenburg,  for  appellant. 
S,  Siansifer,  for  appellees. 

McCabe,  J. — ^This  was  an  action  by  appellant  against 
appellees,  to  recover  damages  sustained  by  him  in  the  ob- 
struction of  an  alley  adjoining  his  property  in  the  city  of 
New  Albany. 

A  demurrer  was  sustained  to  the  complaint,  on  which 
appellees  had  judgment.  This  ruling  is  the  only  error 
assigned. 

The  substance  of  the  complaint  is  as  follows:  That 
the  plaintiff  is  now,  and  for  twenty  years  past  continu- 
ously before  the  commencement  of  this  suit  was,  the 
owner  in  fee-simple  of  lot  7  in  the  original  plat  of  the 
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city  of  New  Albany,  Indiana,  the  same  fronting  50  feet 
on  the  east  side  of  Upper  Third  street,  between  High 
and  Water  streets;  that  when  plaintiff  purchased  said  lot, 
and  for  50  years  contiiiuously  prior  thereto,  there  was  in 
said  city  a  public  alley  of  the  uniform  width  of  20  feet, 
extending  along  the  south  line  of  said  lot  for  the  whole 
width  thereof,  being  120  feet  in  length;  that  said  alley 
is  one  of  the  public  highways  of  said  city,  having  been 
laid  out,  platted  and  dedicated  to  the  public  use  in  the 
year  1819,  by  the  owner  thereof;  that  subject  to  the  gen- 
eral easement  of  the  public  in  said  highway,  and  subject 
to  the  particular  and  limited  easement  hereinafter  stated, 
the  plaintiff  is,  and  ever  since  has  been,  the  owner  of  the 
north  half  of  the  alley  for  120  feet  along  his  lot. 

The  particular  and  limited  easement  referred  to  is  as 
follows: 

Under  and  by  virtue  of  an  ordinance  of  said  city  the 
first  named  defendant,  prior  to  the  year  1870,  construct- 
ed a  single-track  railroad  over,  along,  and  upon  said  high- 
way, on  the  north  side  of  which  plaintiff's  real  estate 
abuts,  the  track  encroaching  on  the  north  half  of  said 
alley.  Said  single  track  was  laid  down  over  the  objec- 
tion and  without  the  consent  of  plaintiff  and  other  prop- 
erty-holders along  said  alley;  and  afterwards,  on  the  2d 
day  of  May,  1870,  said  defendant  first  named  induced 
this  plaintiff,  in  consideration  of  the  payment  to  him  of 
$294.84,  to  execute  and  deliver  to  it  a  written  release, 
which  reads  thus:  *'In  consideration  of  $294.84  in  hand 
paid  by  the  city  of  New  Albany  and  the  Jefferson ville, 
Madison  and  Indianapolis  Railroad  Company,  I,  the  un- 
dersigned, Lewis  Haus,  the  owner  in  fee-simple  of  the 
following  described  real  estate,  viz.,  lot  No.  7,  plat  73, 
Upper  Third  street,  do  hereby  release  said  city  and  said 
railroad  company  from  all  claims  and  demands  which  I 
now  have  or  ever  had,  or  which  my  heirs,  executors  or 
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administrators  shall  have  to  the  date  hereof,  for  damages 
to  my  said  real  estate  and  appurtenances  by  the  granting 
of  the  right  of  way  by  said  city  to  said  company  to  con- 
struct its  railroad  by,  near,  alongside  of  and  over  my 
said  real  estate  and  appurtenances. 

'*  Witness  my  hand  and  seal,  this  20th  day  of  May, 
1870.  Lewis  Haus." 

That  said  $294.84  was  received  by  this  plaintiff,  and 
the  said  release  delivered  to  and  accepted  by  the  said  de- 
fendant, upon  the  distinct,  mutual  understanding  and 
agreement  that  the  said  sum  so  accepted  as  damages  ex- 
tended only  to  the  20th  day  of  May,  1870,  and  no  longer; 
that  ever  since  that  date  he  has  had  upon  said  lot  a  two- 
story  carriage  factory,  fronting  on  said  Upper  Third 
street  and  extending  along  the  north  side  of  said  lot; 
that  the  defendant  the  Jeffersonville,  Madison  and  Indi- 
anapolis Railroad  Company,  before  and  ever  since  said 
date,  has  been  a  railroad  coporation,  and  more  than  six 
years  before  the  commencement  of  this  suit,  the  said  de- 
fendant leased  the  said  railroad  to  its  codefendant,  the 
Pennsylvania  Company  a  corporation  organized  under  the 
laws  of  Pennsylvania,  and,  when  this  action  was  begun, 
more  than  six  years  had  elapsed  since  the  said  single 
track  was  constructed  and  since  said  Pennsylvania  Com- 
pany leased  said  road;  that  afterwards,  on  the  6th  day 
of  December,  1886,  and  within  six  years  before  the  com- 
mencement of  this  suit,  the  common  council  of  said  city 
passed  an  ordinance  granting  to  the  said  Jeffersonville, 
Madison  and  Indianapolis  Railroad  Company  the  right 
or  privilege  to  lay  down  a  second  main  track  along  said  al- 
ley, subject,  among  other  restrictions  and  limitations,  viz.. 
that  the  said  second  main  track  should  be  located  and  con- 
structed on  the  south  side  of  the  present  fixed  and  existing 
main  track,  parallel  thereto  and  twelve  feet  distant  there- 
from, and  also  that  the  said  main  or  additional  track  should 
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be  located,  constructed  and  laid  down  by  said  defendant  in 
such  a  manner  as  not  to  interfere  with  the  use  of  said 
alley  by  the  public,  and  further,  that  said  track  should 
be  so  maintained  and  used,  after  it  was  constructed,  as 
not  to  interfere  with  the  free,  safe  and  unobstructed  pass- 
age of  vehicles  upon  and  over  said  tracks  upon  said  al- 
ley; that  the  defendants,  on  the  1st  day  of  January,  1887, 
and  within  six  years  next  before  the  commencement  of 
this  action,  negligently  and  unnecessarily  obstructed  the 
said  alley  in  the  following  manner,  viz:  Although  the 
north  half  of  said  alley  was,  before  1887,  taken  and  used 
by  said  defendants,  and  although  they  owned  real  estate 
south  of  said  alley,  instead  of  obeying  the  limitations  of 
said  ordinance,  by  putting  the  additional  track  twelve 
feet  from  the  said  first  track,  the  said  defendants  negli- 
gently and  unnecessarily,  and  without  right,  located, 
constructed  and  laid  down  said  additional  track' within 
six  feet  of  the  said  first  track,  so  that  there  has  been  ever 
since,  and  is  now,  only  a  space  of  five  feet  between  the 
south  rail  of  the  first  track  and  the  north  rail  of  the  sec- 
ond track  of  the  said  railroad,  and  ever  since  said  ordi- 
nance was  passed  the  said  defendants  have  kept  the  said 
tracks  in  the  same  position,  so  as  to  completely  interfere 
with  and  prevent  and  obstruct  the  free,  safe,  and  unob- 
structed passage  of  vehicles  upon  and  over  the  said  track 
and  upon  the  said  alley. 

And  ever  since  the  first  day  of  January,  1887,  the  said 
defendants  have  carelessly  and  negligently  used  and  oc- 
cupied the  said  alley  as  aforesaid  in  the  following  man- 
ner, viz:  That  although  they  were  prohibited  by  the 
law  of  said  city  from  running  trains  of  cars  within  said 
city  and  along  said  alley  at  a  greater  rate  of  speed  than 
five  miles  an  hour,  and  although  they  were  in  like  man- 
ner prohibited  from  using  the  said  alley  so  as  to  obstruct 
its  use  by  the  plaintiff  and  the  general  public,  yet  they 
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have,  during  all  hours  of  the  day  and  night,  caused  the 
tracks  on  the  said  part  of  the  said  alley  to  be  traversed 
by  their  own  cars  (both  freight  and  passenger)  and  by 
the  cars  of  other  railroad  companies  drawn  by  locomo- 
tives propelled  by  steam,  at  a  greater  rate  of  speed  than 
five  miles  an  hour,  so  that  by  reason  of  the  said  constant 
and  complete  obstruction  of  the  said  alley  in  manner  and 
form  aforesaid,  the  plaintiff,  on  account  of  the  inability 
of  all  persons  desiring  specially  to  visit  or  to  do  business 
with  him  to  get  to  his  shop,  has  been  entirely  deprived 
of  the  use  of  said  alley  with  any  kind  of  vehicle  for 
social  or  business  purposes,  to  his  damage  in  the  sum  of 
$3,000.  And  by  reason  of  the  running  of  trains  of  cars 
of  said  defendants  carelessly  and  negligently,  and  in 
violation  of  law  as  above  stated,  and  the  destruction  of 
the  said  alley  for  alley  purposes,  the  said  plaintiff's  prop- 
erty has  depreciated  in  value  in  the  sum  of  $3,000. 

Prayer  for  judgment  for  $6,000. 

From  the  complaint  alone,  it  is  difficult  to  tell  what 
theory  it  proceeds  upon.  But  appellant's  brief  indicates 
the  theory  upon  which  his  learned  counsel  intended  to 
proceed,  and  that  is  to  recover  damages  for  negligently 
and  unnecessarily  obstructing  the  alley  in  violation  of 
the  terms  of  the  grant  of  the  right  of  way  over  and 
through  the  alley,  and  not  damages  for  the  appropriation 
or  use,  nor  for  the  appropriation  of  the  alley  for  a  sec- 
ond track. 

For  all  such  damages  as  those  last  mentioned,  it  is 
virtually  conceded  both  past  and  future  are  covered  by 
the  release.  White  v.  Chicago ,  etc.,  R.  R,  Co,,  122  Ind. 
317;  Porter  v.  Midland  R.  W.  Co.,  125  Ind.  476;  Chi- 
cago, etc.,  R.  R.  Co,  V.  Eiser,  127  Ind.  156;  Chicago, 
etc.,  R,  W.  Co.  V.  Hunter,  128  Ind.  213. 

The  particular  specifications  of  injury  complained  of 
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are  that  the  second  tracks  instead  of  being  laid  down  in 
obedience  to  the  limitations  of  the  ordinance  requiring 
the  second  track  to  be  put  twelve  feet  from  the  first  one, 
the  appellees  are  charged  with  negligently  and  unneces- 
sarily placing  the  same  within  six  feet  of  the  first,  leav- 
ing only  a  space  of  five  feet  between  the  two  tracks,  **so 
as  to  completely  interfere  with  and  prevent  and  obstruct 
the  free,  safe,  and  unobstructed  j^assage  of  vehicles  upon 
and  over     *     *     said  alley." 

The  court  judicially  knows  that  the  appropriation  of 
an  alley  only  twenty  feet  wide  to  the  use  of  a  double- 
tracked  railroad  will  greatly  interfere  with-,  prevent  and 
obstruct  the  safe  and  unobstructed  passage  of  vehicles 
upon  such  alley.  To  do  all  that,  the  company  had  ac- 
quired a  right.  If,  however,  placing  the  tracks  six  feet 
instead  of  twelve  feet  apart,  as  required  by  the  ordi- 
nance, did  not  increase  the  obstruction  of  the  passage  of 
vehicles  on  the  alley,  and  did  not  render  such  passage 
more  unsafe  than  if  the  tracks  had  been  twelve  feet  apart, 
then  appellant  had  no  cause  of  complaint.  For  all  that 
appears  in  the  complaint,  such  difference  in  the  space 
between  the  tracks  did  not  increase  the  necessary  ob- 
struction of  the  alley  a  particle.  If  it  did  not,  then  the 
appellant  was  not  injured  thereby  at  all. 

The  other  ground  specified  is  that  appellees  have  run 
cars  over  their  tracks  at  a  greater  rate  of  speed  than  five 
miles  an  hour,  in  violation  of  an  ordinance  of  said  city. 
No  fact  is  stated  by  which  it  appears  that  such  rate  of 
speed  either  aggravated  or  increased  the  obstruction  of 
the  alley;  nor  is  any  fact  stated  from  which  it  can  be  in- 
ferred that  such  prohibited  rate  of  speed  injured  the  ap- 
pellant. We  do  not  consider  the  question  of  the  statute 
of  limitations. 

We  are  of  opinion  that  the  complaint  did  not  state 
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facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  court  did  not  err  in  sustaining  the  demurrer  thereto. 
The  judgment  is  affirmed. 

FUed  June  7,  1894. 


No.  16,396.  jUl 

The  Louisvillb,  New  Albany  and  Chicago  Railway     'm   »l 

Company  v.  Kendall.  kb  aus 

Pleading. — Complaint ,  Sufficiency  of, — Becitals. — Personal  Injury. — 
Passenger  Pushed  from  Platform  of  Car  by  Railroad  Employe^  and  Bun 
Over  by  Train. — When  Negligence  of  Company  isShovm. — The  complaint 
in  an  action  for  personal  injury  against  a  railroad  company,  alleged^ 
sabstantially,  that  plaintiff  took  passage  upon  defendant's  passen- 
ger train  at  the  town  of  S.,  with  a  proper  ticket,  for  the  town  of  M. ; 
that  upon  the  arrival  of  said  train  at  the  town  of  S.  plaintiff  under- 
took to,  and  did,  get  on  the  platform  of  one  of  the  cars  of  said  train 
to  enter  the  same,  but  that  without  fault  or  negligence  on  plaintiff's 
part,  but  on  account  of  the  carelessness  and  negligence  of  defend- 
ant's agent,  plaintiff  was,  by  such  employe,  pushed  from  the  plat- 
form of  said  car  just  as  the  train  was  starting,  and  plaintiff,  with- 
out fault  or  negligence  on  his  part,  fell  between  the  cars  of  said 
train  onto  the  railroad  track,  and  was  carelessly  and  negligently 
caught  and  run  over  by  defendant's  said  train,  and  was  mashed, 
bruised,  and  mangled;  "that  all  of  said  injuries  were  caused  by,  and 
the  direct  result  of,  said  carelessness  and  negligence  of  defendant 
in  pushing  plaintiff  ^off  its  train,  as  aforesaid,  and  carelessly  and 
negligently  running  over  him  *  *  as  aforesaid,  and  wholly  without 
fault  or  negligence  of  plaintiff. '•' 

IfeJdf  that  the  complaint  is  sufficient. 

Held,  also,  that  the  facts  contained  in  the  last  clause,  in  quotations, 
are  not  mere  recitals,  but  are  direct  allegations  of  material  facts. 

Bill  OP  Exceptions. —  When  not  Properly  in  Record. — Not  Included  in 
ClerVs  Certificate  to  Transcript. — Motion  to  Require  Clerk  to  Amend 
His  Certificate. — Where  what  purports  to  be  a  bill  of  exceptions  is 
in  the  transcript,  but  the  certificate  of  the  clerk  to  the  transcript 
does  not  include  such  bill,  and  upon  motion  by  the  appellant  to  re- 
quire the  clerk  to  amend  his  certificate  so  as  to  identify  and  include 
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such  bill,  the  clerk  made  a  return  to  an  order  requiring  him  to  show 
canse  why  he  should  not  so  certify,  that  the  long-hand  manuscript 
of  the  evidence  included  in  said  bill  was  never  filed  in  the  lower 
court;  that  the  bill  of  exceptions  was  only  in  his  hands  long  enough 
to  place  the  file  mark  upon  the  same,  and  was  then  taken  into,  and 
remained  in,  the  hands  of  appellant's  counsel  until  after  the  trans- 
cript herein  was  prepared  and  certified,  and  was  then  attached  to 
the  transcript  by  counsel ;  that  the  precipe  for  the  transcript  did 
not  require  him  to  include  a  bill  of  exceptions,  and  that  he  is  una- 
ble to  identify  the  bill  in  the  transcript  as  that  which  was*  filed  in 
his  office,  and  believes  it  not  to  be  the  same ;  and  affidavits  are  filled 
with  and  made  a  part  of  the  return,  alleging  that  the  longhand 
manuscript  is  not  the  same  which  was  prepared  and  certified  by  the 
stenographer,  but,  without  authority,  has  been  amended  since  pre- 
pared and  filed, — the  appellate  tribunal  can  not  require  the  clerk  to 
amend  his  certificate,  as  doubts  exist  as  to  the  identity  of  the  bill, 
and  the  court  must  treat  the  record  as  not  containing  such  bill. 

From  the  Washington  Circuit  Court. 

E.  C.  Field,  W.  S.  Kinnan  and  /.  B.  Black,  for  appel- 
lant. 

B,  K.  Elliott,  W.  F,  Elliott,  J.  Maaterson,  /.  A.  Zar- 
ing  and  if.  B,  Hotiel,  for  appellee. 

Hackney,  J. — ^The  appellee  sued  the  appellant  for 
personal  injuries,  and  with  the  general  verdict  in  his 
favor  for  five  thousand  dollars,  the  jury  returned  an- 
swers to  special  interrogatories  from  which  it  appears 
that  the  general  verdict  was  necessarily  found  upon  the 
first  of  the  two  paragraphs  of  complaint.  Upon  the  as- 
signment of  error  the  appellant  questions  the  sufficiency 
of  each  of  the  paragraphs  of  complaint,  but,  as  it  thus 
appears  that  the  recovery  was  upon  the  first  paragraph, 
the  appellant  did  not  suffer  from  the  ruling  upon  the 
second  paragraph,  and,  in  the  absence  of  such  finding 
the  fact  is  presumed.  Ohio,  etc,  R,  W.  Co,  v.  Collam, 
73  Ind.  261,  and  cases  there  cited. 

We  will  confine  our  inquiry,  therefore,  to  the  first 
paragraph.     It  alleges  that  the  appellee  took  passage 
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upon  the  appellant's  passenger  train  at  the  town  of 
Salem,  destined  for,  and  with  a  proper  ticket  to,  the  town 
of  Mitchell;  **that  upon  the  arrival  of  said  train  of  de- 
fendant at  defendant's  depot,  in  the  town  of  Salem,  *  * 
plaintiff  as  a  passenger  undertook  to,  and  did,  get  on  the 
platform  of  one  of  the  cars  of  said  train,  to  enter  the 
same,  but  that  without  fault  or  neglect  on  plaintiff's  part, 
on  account  of  the  carelessness  and  negligence  of  one  of 
defendant's  agents,  whose  name  is  to  plaintiff  unknown, 
he  was,  by  such  employe  of  defendant,  pushed  from  the 
platform  of  said  train  just  as  the  same  was  starting,  and, 
without  any  fault  or  negligence  on  his  part,  fell  between 
the  cars  of  said  train  onto  defendant's  said  railroad 
tracks,  and  was  carelessly  and  negligently  caught  and 
run  over  by  defendant's  said  train,  and  was  mashed, 
bruised,  and  mangled;  *  ♦  *  that  all  of  said  injuries 
were  caused  by,  and  the  direct  result  of,  said  careless- 
ness and  negligence  of  defendant  in  pushing  plaintiff  off 
its  said  train,  as  aforesaid,  and  carelessly  and  negli- 
gently running  over  him  with  its  said  train,  as  aforesaid, 
and  wholly  without  the  fault  or  negligence  of  plaintiff." 

The  appellant  earnestly  contends  that  this  paragraph 
is  deficient  in  failing  to  allege  expressly,  or  by  facts  nec- 
essarily sustaining  the  inference,  that  the  wrongful  act 
was  committed  by  the  agent  or  servant  in  the  course  or 
within  the  scope  of  his  employment. 

It  is  not  questioned  that  a  tortious  or  negligent  act  re- 
sulting in  injury,  if  done  by  an  agent  acting  not  within 
the  course  of  his  employment,  is  not  the  subject  of  re- 
covery against  the  principal.  Indeed,  it  is  too  well  set- 
tled to  admit  of  question  that  under  such  circumstances 
there  can  be  no  recovery.  Jeffersonville  R.  R.  Co.  v. 
Rogers y  38  Ind.  116;  Indianapolis,  etc,  iJ.  W.  Co.  v. 
Anthony,  43  Ind.  183;  Helfrich  v.  Williams,  84  Ind.  553; 
Wabash  R,  W.  Co.  v.  Savage,  110  Ind.  156;  Louisville, 
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etc,  R.  W.  Co.  V.  Wood,  113  lud.  544;  Shear.  &  Redf. 
Neg.,  section  63;  Wood  Master  and  Servant,  section  305. 

And  it  is  by  these  authorities,  and  many  others  equally 
well  settled,  that  the  master  is  liable  for  a  tortious  or 
negligent  act  of  a  servant  committed  while  performing 
his  master's  service,  though  not  previously  authorized 
nor  subsequently  ratified  by  the  master,  if  an  injury  re- 
sult therefrom  to  one  to  whom  the  master  owes  protec- 
tion from  such  injury.  Of  this  proposition  there  is  no 
question  by  the  parties,  but  the  exact  question  here  is, 
does  the  complaint  make  a  case  within  this  proposition? 
It  is  claimed  by  the  appellant  that  the  only  substantive 
allegation  of  negligence  in  the  complaint  is,  that  one  of 
the  appellant's  agents  pushed  the  appellee  from  the  car 
platform,  and  that,  without  indulging  unwarranted  pre- 
sumptions in  favor  of  the  pleading,  this  is  insufficient  to 
show  that  the  agent  was,  at  the  time,  performing  any 
service  for  the  master,  or  that  his  service  had  any  con- 
nection whatever  with  the  management  of  the  train  or 
the  car  or  the  passengers  of  the  appellant.  On  the  other 
hand,  the  appellee  insists  that  the  complaint  contains  a 
direct  allegation  charging  the  negligence  upon  the  ap- 
pellant. It  is  "that  all  of  said  injuries  were  caused  by, 
and  were  the  direct  result  of,  the  said  carelessness  and  neg- 
ligence of  defendant  in  pushing  plaintiff  off  its  train, 
as  aforesaid,  and  in  carelessly  and  negligently  running 
over  him  with  its  train,  as  aforesaid,  and  wholly  without 
the  fault  or  negligence  of  plaintiff." 

This  allegation,  the  appellant  insists,  is  not  a  direct 
averment,  but  is  a  mere  recital,  and,  therefore,  should 
be  disregarded.  To  this  point  are  cited  CummiTis  v. 
City  of  Seymour,  79  Ind.  491;  Wabash,  etc.,  R.  W.  Co.  v. 
Johnson,  9G  Ind.  40. 

These  cases,  and  many  others  in  this  State,  hold  that 
material  facts  essential  to  the  existence  of  a  cause  of  ac- 
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tion  should  be  alleged  directly  and  should  not  be  left  to 
be  gathered  by  mere  conjecture,  and  should  not  be  stated 
by  way  of  mere  recital. 

In  Bliss  on  Code  Pleading,  section  318,  it  is  said:  ''To 
state  or  aver  that  a  thing  is  so  or  so  is  very  different  from 
speaking  of  being  so  or  so,  or  whereas  it  is  so  or  so.  A 
recital  is  not  a  statement,  but  is  introductory  to  a  state- 
ment.*' 

In  Jackson  School  Tp.  v.  Farlow,  75  Ind.  118,  a  dis- 
tinction between  direct  allegations  and  mere  recitals  is 
clearly  made.  There  the  suit  was  for  the  breach  of  a 
contract  under  which  the  plaintiff  agreed  to  teach  in  one 
of  the  schools  of  the  township  and  was  not  permitted  to 
do  so.  He  did  not  allege  in  his  complaint  that  he  had 
been  licensed  to  teach,  and  because  the  contract  was 
made  a  part  of  the  complaint  and  it  was  therein  stated 
that  he  was  "a  licensed  teacher"  it  was  insisted  that  the 
contract  supplied  the  necessary  allegation  that  he  had 
obtained  a  license.  It  was  held  that  the  recital  in  the 
contract,  though  a  part  of  the  complaint,  did  not  comply 
with  the  requirement  that  necessary  facts  should  be 
pleaded  by  positive  averment. 

The  following  from  that  case  will  further  illustrate 
what  is  meant  by  recitals  in  pleading  as  distinguished 
from  direct  averments:  "The  distinction  is  well  illus- 
trated in  the  case  of  Shafer  v.  Bear  Rivera  etc.,  Co.^  4 
Cal.  294^  where  it  was  held  that  the  mere  recital  of  an  in- 
debtedness in  a  mortgage  would  not  so  aid  a  declaration 
as  to  make  it  sufficient.  In  Hall  v.  Williams,  13  Minn. 
260,  the  principle  involved  in  the  proposition  stated  is 
distinctly  declared.  It  was  there  said:  *It  is  contended 
that  the  complaint  is  insufficient,  because  it  does  not  al- 
lege that  the  defendant  Williams  was  ever  appointed 
deputy  collector.  In  answer  to  this,  it  is  said  that  the 
bond  recites  the  appointment,  and  as  the  bond  is  a  part 
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of  the  pleading,  this  recital  foui^  in  the  bond  should  be 
treated  as  an  averment  of  the  complaint.  This  will 
hardly  do.  *  *  The  recital  may  be  valuable  as  evidence 
of  a  fact,  but  it  can  not  be  regarded  as  an  averment  of  the 
fact.'"  See,  also^Crawfordsville,  etc..  Turnpike  Co.  v. 
Fletcher,  104  Ind.  97. 

In  the  two  cases  cited  by  the  appellant  to  the  point 
under  consideration,  the  pleadings  were  insufficient  for 
wholly  omitting  necessary  allegations,  and  there  was  no 
attempt  to  supply  them  by  recitals,  and  those  parts  of 
the  opinions  announcing  the  proposition  here  urged  cite 
the  case  of  Jackson  School  Tp.  v.  Farlow,  supra. 

The  rule  is  a  correct  one,  and  was  there  stated  as  fol- 
lows: '^Material  facts  essential  to  the  existence  of  a 
cause  of  action  should  be  positively  alleged.  They 
should  not  be  left  to  be  gathered  from  mere  conjecture, 
nor  should  they  be  stated  by  way  of  recital.'* 

The  rule  so  stated  comprehended  more  than  the  one 
question  to  which  it  applied. 

The  allegation  here  said  to  be  by  way  of  recital  is  a 
direct  allegation  of  two  essential  facts,  namely,  that  the 
injuries  alleged  to  have  been  sustained  were  the  direct 
result  of  the  negligence  of  the  company  in  pushing  the 
appellee  off  the  train,  and  of  the  absence  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff.  As  to  the 
second  of  the  facts  so  pleaded,  it  is  in  the  usual  form 
and  occurs  in  that  part  of  the  complaint  to  which  it  is 
commonly  assigned.  It  has  never  been  held  to  be  in- 
sufficient as  consisting  of  a  mere  recital,  but  has  often 
been  held  sufficient.  The  criticism  of  the  appellant  ap- 
plies with  no  greater  force  to  the  first  of  such  facts  than 
to  the  second. 

The  order  in  which  the  several  allegations  of  a  com- 
plaint are  made  does  not  determine  the  character  of  the 
pleading,  and  where,  from  the  facts  alleged,  the  court 
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can  ascertain  with  certainty  the  theory  of  the  action,. and, 
considering  all  of  the  allegations,  it  can  fairly  be  said 
that  there  has  been  a  reasonable  compliance  with  the 
rules  of  pleading,  the  pleading  should  be  sustained. 

Appellant's  learned  counsel  make  this  statement  in 
their  brief:  '*Had  the  appellee  charged  that  the  defend- 
ant negligently  pushed  him  off  of  the  platform,  as 
against  a  demurrer,  the  pleading  would  be  good." 

It  is  so  held  in  Wabash  R.  W.  Co.  w.  Savage,  supra, 
and,  it  is  our  opinion,  that  the  complaint  does  fairly 
allege,  in  the  language  last  quoted  from  it,  that  the  de- 
fendant's negligence  in  pushing  the  plaintiff  from  the 
car  caused  the  injuries  complained  of,  and  considering 
that  allegation  in  connection  with  the  former  allegation 
that  the  act  was  committed  by  the  appellant's  agent, 
there  is  no  room  to  doubt  that  it  may  be  fairly  under- 
stood from  the  complaint,  that  recovery  is  sought  for  the 
company's' wrong  inflicted  by  its  agent  in  pushing  the 
plaintiff  from  the  car.  As  the  company  could  only  act 
by  and  through  its  agents,  and  could  inflict  injury  only 
by  the  act  or  negligence  of  its  servants,  the  complaint 
would  certainly  be  suflBcient  as  against  a  demurrer. 

The  case  of  Helfrich  v.  Williams,  supra,  is  not  in  con- 
flict with  any  view  we  have  taken  of  the  complaint  in  the 
case  before  us.  It  was  alleged  in  the  complaint  in  that 
case,  that  the  injury  complained  of  was  sustained  through 
the  negligence  of  ''a  certain  employe  of  the  defendants, 
not  engaged  in  the  same  line  of  employment  as  the  plain- 
tiff." It  was  held  that  ''it  must  be  an  act  of  negligence 
committed  while  engaged  in  the  service  and  in  some 
way  connected  with  the  doing  of  the  service;"  and  that 
the  act  complained  of  was,  under  the  allegations  of 
the  complaint,  not  the  act  of  the  master,  but  of  one  who, 
in  some  employment  disconnected  from  the  wrongful  act, 
was  a  servant  of  the  common  master. 
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Other  questions  are  discussed,  but  as  they  depend  upon 
the  bill  of  exceptions,  we  can  not  consider  them,  for  the 
reason  that  the  record  does  not  properly  present  said 
bill.  In  the  transcript  is  what  purports  to  be  a  bill  of 
exceptions,  but  the  certificate  of  the  clerk  to  the  tran- 
script does  not  include  said  bill,  and  we  have  no  evi- 
dence that  it  is  the  bill  filed  in  the  case. 

A  motion  by  the  appellant  has  been  made  to  require 
the  clerk  to  amend  his  certificate  so  as  to  identify  and 
include  said  bill,  but,  after  issuing  an  order  requiring 
the  clerk  to  show  cause  why  he  should  not  so  certify,  he 
has  made  a  return  showing  that  the  longhand  manu- 
script of  the  evidence  included  in  said  bill  was  never 
filed  in  the  lower  court;  that  the  bill  of  exceptions  was 
only  in  his  hands  long  enough^  to  place  the  file  mark 
upon  the  same,  and  was  taken  into  and  remained  in  the 
hands  of  appellant's  counsel  until  after  the  transcript 
herein  was  prepared  and  certified,  and  was  then  attached  to 
the  transcript  by  counsel;  that  the  precipe  for  said  tran- 
script did  not  require  him  to  include  a  bill  of  exceptions, 
and  that  he  is  unable  to  identify  the  bill  in  the  tran- 
script as  that  which  was  filed  in  his  office,  and  believes 
it  not  to  be  the  same. 

Affidavits  are  filed  with  and  made  a  part  of  the  return 
of  the  clerk  from  which  it  appears  further  that  said  long- 
hand manuscript  of  the  evidence  included  in  said  bill  of 
exceptions  was  never  filed  in  the  court  below  nor  in  the 
office  of  said  clerk;  that  the  said  longhand  manuscript 
is  not  the  same  which  was  prepared  and  certified  by  the 
stenographer,  but  has  been  amended  since  prepared  and 
certified,  and  that  without  authority,  by  additions,  inter- 
lineations, modifications,  and  the  striking  out  of  evidence 
given  and  certified,  and  by  including  documentary  evi- 
dence; that  originally  there  was  no  order-book  entry  of 
the  filing  of  the  bill  of  exceptions,  and  that  upon  pro- 


MAY  TERM,  1894.  321 


McClelland,  Trustee,  v.  The  State,  ex  rel.  Speer. 


ceedings  in  the  lower  court,  an  entry  was  made  nunc  pro 
tunc  of  the  filing  of  a  bill  of  exceptions,  but  that  the 
court  refused  to  identify  the  bill  now  in  the  transcript 
as  the  bill  so  filed.  Upon  the  return  so  made,  we  have 
overruled  the  appellant's  motion  to  require  the  clerk's 
certificate  to  be  amended.  If  the  certificate  identified 
and  included  the  bill  appearing  in  the  transcript,  we 
could  entertain  no  question  as  to  the  correctness  of  the 
bill,  but  should  leave  the  question  for  the  consideration 
of  the  trial  court.  As  the  certificate  does  not  include 
the  bill,  as  doubts  exist  as  to  the  identity  of  the  bill 
found  in  the  transcript,  and  as  the  appellant  had  the 
power  to  settle  the  question  of  identity  in  the  lower  court, 
even  by  nunc  pro  tunc  entries,  we  can  not  require  the 
•certificate  to  be  amended,  and  thereby  determine  an 
issue  which  should  have  been  settled  before  the  case 
<;ame  into  this  court. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  Feb.  16, 1894;  petition  for  a  rehearing  overruled  June  6, 1894. 
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ment  by  a  township  of  a  trustee  who  lost  public  funds  by  the  fail- 
ure of  a  bank,  and  which  is  not  declared  to  be  a  private  statute,  is, 
under  section  27,  article  4  of  the  constitution,  a  public  law. 

Same. —  I'axation. — Private  Use, — A  public  statute  which  is  intended 
to,  and  in  effect  does,  so  tax  an  individual  as  to  take  private  prop- 
erty for  private  use  is  not  valid. 

Samb. — Taxation  for  Belief  of  Tntstee. — Beimbursement  of  Fund  by 
Trustee. — Where  a  township  trustee  makes  up  from  his  private 
means  school  funds  of  the  township  lost  by  the  failure  of  a  bank  in 
which  they  were  deposited,  he  has  no  legal  right  to  a  return  of  the 
money  so  paid  by  him,  and  a  statute  for  his  relief  directing  his  suc- 
cessor in  the  trust  to  repay  such  money,  to  do  which  it  is  necessary 
to  levy  a  tax  upon  the  people  of  the  township,  is  unconstitutional. 

Samb. — State  School  Funds. — Loss  by  Bank  Failure. — Taxpayers  of 
Township  not  Liable, — Where  State  school  funds,  coming  into  the 
hands  of  a  township  trustee  for  common  school  purposes,  and  not 
raised  by  taxation  upon  the  township,  are  lost  by  the  failure  of  a 
bank  in  which  the  trustee  has  deposited  them,  the  Legislature  has 
no  power  to  impose  upon  the  taxpayers  of  such  township  the  bur- 
den of  making  good  the  loss. 

Same. — Act  to  Believe  from  Judgment. — Impairment  of  Obligation  of  Con" 
tract. — Belief  of  Public  Officer. — A  legislative  act  seeking  to  release 
a  township  trustee  and  his  bondsmen  from  liability  on  a  judgment 
rendered  against  them  on  account  of  public  funds  lost  in  a  failing 
bank,  is  void  under  section  24  of  the  Bill  of  Rights,  as  impairing  the 
obligation  of  a  contract,  and  for  the  additional  reason  that  the  Leg- 
islature has  no  power  to  reimburse  a  public  officer  for  money  lost 
by  him  in  his  official  capacity. 

From  the  Marion  Superior  Court. 

W.  N.  Harding  and  A.  R.  Hovey,  for  appellant. 
F.  J.  Van  Vorhis  and  W.  W.  Spencer,  for  appellee. 

Dailey,  J. — William  H.  Speer  was  trustee  of  Wayne 
township,  in  Marion  county,  Indiana,  and  of  Wayne 
school  township,  in  said  county  and  State,  from  April, 
1882,  to  April,  1884.  Prior  to  August  10,  1883,  he  had 
deposited  in  the  bank  of  the  Indiana  Banking  Company, 
a  bank  of  discount  and  deposit  of  the  city  of  Indianapo- 
lis, Indiana,  to  his  personal  credit  and  in  his  individual 
name  funds  belonging  to  said  civil  and  school  township, 
to  the  amount  of  $5,278.75,  of  which  amount  $2,701.04 
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belonged  to  the  school  funds  denominated  in  section 
4,325  of  the  R.  S.  of  1881  as  the  ''common  school  fund,'' 
interest  on  the  "Congressional  township  school  fund," 
and  the  ''school  revenue  for  tuitions,"  and  $1,328.14 
thereof  belonged  to  the  special  school  fund,  all  of  which 
had  come  into  the  hands  of  said  Speer  as  trustee  of  said 
Wayne  school  township  for  'use  in  maintaining  the  com- 
mon schools  of  said  school  township  under  the  laws  of 
the  State  of  Indiana.     On  said  10th  day  of  August,  1883, 
said  bank  suspended  payment,  and  a  receiver  was  ap- 
pointed therefor,  and  said  Speer  lost  the  deposit.     After 
the  loss  of  the  funds,  said  Speer,  out  of  his  private  means, 
repaid  himself  as  the  trustee  of  said  school  township,  all 
said  sum  of  $2,701.04  belonging  to  said  school  fund,  and 
also  repaid  to  himself  as  such  trustee  $111.86,  as  part 
payment  of  said  "special  school  fund,"  amounting  in 
the  aggregate  to  $2,812.90.     Firman  Stout  was  elected 
as  successor  in  office  to  said  Speer,  and  continued  in  of- 
fice until  April,  1888,  when  he  was  succeeded  by  John 
F.  McClelland.     On  June  23,  1884,  there  was  still  due 
from  Speer  to  said  township,  on  other  than  school  funds, 
the  sum  of  $2,286.05,  for  which  sum  Stout,  as  trustee  of 
said  township,  on  that  day  recovered  judgment  against 
Speer  and  the  sureties  on  his  official  bond  in  the  superior 
court  of  Marion  county,  Indiana,  $1,064.18   of  which 
sum  has  since  been  collected  and  paid  on  said  judgment 
through  the  receiver  of  the  Indiana  Banking  Company. 
On  April  8,  1885  (Acts  1885,  p.  157),  an  act  for  the  relief 
of  said  William  H.  Speer  and  the  sureties  on  his  official 
bond  became  a  law  (if  constitutional)  without  the  Gov- 
ernor's signature,  by  which  act  it  was  provided  as  follows: 
Section  3,  p.  159.    "The  trustee  of  Wayne  township  in 
Marion  county,  Indiana,  is  directed  to  pay  to  William  H. 
Speer,  late  trustee  of  said  township,  twenty-eight  hundred 
and  twelve  dollars  and  ninety  cents  ($2,812.90)  out  of  the 
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township  fund,  being  the  amount  paid  into  the  several 
funds  of  said  township  by  said  William  H.  Speer  on  ac- 
count of  the  loss  by  the  failure  of  said  Indiana  Banking 
Company,  in  excess  of  one-half  of  ten  hundred  and 
thirty-two  dollars  and  nine  cents,  dividend  received  from 
the  receiver  of  said  bank:  Provided,  he  shall  transfer  to 
the  trustee  of  said  township  all  claims  he  may  hold 
against  said  bank  for  money  belonging  to  the  township 
deposited  therein.'' 

Section  4,  p.  160.  ''The  said  William  H.  Speer,  and  his 
sureties,  Robert  N.  Harding  and  Israel  J.  Connorroe, 
are  hereby  released  from  all  liability  on  account  of  judg- 
ment rendered  in  cause  32,370  of  Marion  Superior  Court 
against  the  said  Speer  and  his  sureties  in  favor  of  the 
State  of  Indiana,  on  the  relation  of  Firman  Stout,  trustee 
of  Wayne  township,  and  said  trustee  is  directed  to  enter 
satisfaction  thereof  upon  the  record." 

Section  5  declarres  an  emergency. 

Upon  the  passage  of  said  act  said  Speer  transferred  to 
said  Stout,  who  was  then  trustee  of  the  township,  all 
claims  held  by  him  against  the  bank  for  money  belong- 
ing to  the  township  deposited  therein,  and  demanded  of 
Stout,  as  such  trustee,  payment  of  said  sum  of  $2,812.90, 
or,  if  he  did  not  have  sufficient  township  funds  on 
hand  to  make  such  payment,  that  he  levy  a  tax  sufficient 
to  pay  that  amount.  This  the  trustee  refused  to  do,  and, 
upon  the  election  of  said  McClelland  as  successor  in  of- 
fice of  said  Stout,  Speer  renewed  the  demand  upon  Mc- 
Clelland, as  trustee,  and,  not  receiving  payment,  brought 
this  suit  in  the  superior  court  of  Marion  county  to  pro- 
cure a  mandate  against  the  appellant,  requiring  him  to 
forthwith  make  such  payment,  or  if  there  were  not  suffi- 
cient funds  on  hand  for  that  purpose,  to  levy  a  tax  suf- 
ficient therefor. 

All  these  facts  are  fully  set  out  in  the  appellee's  com- 
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plaint,  and  also  in  the  alternative  writ  of  mandate,  to- 
gether with  the  specific  statement  that  at  the  time  the 
relator  was  elected  trustee  the  funds  of  the  township  and 
school  township  were  deposited  in  the  Indiana  Banking 
Company  of  Indianapolis,  Indiana,  a  bank  in  good  stand- 
ing and  generally  regarded  as  solvent;  that  such  funds 
remained  deposited  at  said  place,  and  such  other  funds 
of  said  township  as  came  into  his  hands;  that  the  re- 
lator had  no  knowledge  of  any  kind  that  led  him  to  be- 
lieve or  suspect  that  the  money  deposited  in  the  bank 
was  not  secure;  that  prior  to  the  10th  day  of  August, 
1883,  he  had  deposited  the  funda  of  said  civil  and  school 
township  to  the  amount  of  $5,278.83;  that  said  funds 
remained  in  said  bank  on  said  date  and  were  lost  by  the 
failure  of  the  bank  without  any  fault  or  negligence  on 
the  part  of  the  relator.  On  this  complaint  and  affidavit 
the  court  made  an  order  directing  the  alternative  writ  of 
mandate  to  issue,  and  the  same  was  issued.  To  this 
writ  a  demurrer  was  filed,  which  demurrer  was  overruled. 
Thereupon  a  return  was  made  to  the  alternative  writ  of 
mandate  in  four  paragraphs,  the  first  of  which  was  af- 
terwards withdrawn. 

The  remaining  paragraphs  of  the  answer  allege,  sub- 
stantially, *'that  the  money  that  came  into  the  hands  of 
the  relator  was  for  the  purpose  of  maintaining  schools 
in  the  township;  that  the  relator  repaid  himself  the  sum 
of  $2,701.04,  belonging  to  the  tuition  fund,  and  $111.86 
belonging  to  the  special  school  fund,  out  of  his  own 
private  means;  that  these  two  items  are  the  same  money 
which  the  relator  repaid  himself;  that  the  defendant 
only  has  on  hands  a  small  amount  of  money,  not  over 
$50;  that  he  expects  to  draw  from  the  county  treasury 
the  sum  of  $525,  or  about  that  amount;  that  said  amount, 
together,  will  barely  pay  the  current  expenses  of  the 
township  during  the  current  fiscal  year,  and  until  the 
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next  levy  of  taxes  for  township  purposes  can  be  made 
and  collected,  and  that  to  pay  out  the  money  on  hands 
and  to  come  into  his  hands,  as  aforesaid,  will  leave  him 
destitute  of  means  to  carry  on  the  necessary  business  of 
the  township.  And  in  the  last  paragraph  it  is  alleged 
that  the  funds  so  repaid  by  said  relator  to  himself  as 
such  trustee  were  special  funds  raised  under  said  law  for 
maintaining  the  common  schools  of  the  State;  that  they 
were  not  originally  raised  by  direct  taxation  in  said 
school  township  or  elsewhere,  and  that  the  property  in 
said  Wayne  township  can  not  be  taxed  for  the  purpose 
of  repaying  said  relator  /or  funds  paid  by  him  into  said 
'common  school  fund,'  'interest  on  Congressional  town- 
ship school  fund, '  and  'school  revenue  for  tuition  fund.  * ' ' 
The  relator  filed  his  separate  demurrers  to  the  second, 
third  and  fourth  paragraphs  of  the  return.  The  demur- 
rers to  each  paragraph  of  the  return  to  the  alternative 
writ  were  sustained,  to  which  the  appellant  excepted. 
The  appellant  refused  to  amend  said  paragraphs  of  an- 
swer, or  to  further  answer  said  complaint,  and  elected  to 
abide  the  rulings  of  the  court  on  the  demurrers  to  the 
several  paragraphs  of  the  answer  as  herein  above  stated; 
whereupon  judgment  was  entered  and  the  writ  of  man- 
date issued  against  said  McClelland,  trustee  as  aforesaid, 
to  which  judgment  the  appellant  excepted.  This  judg- 
ment was  against  John  F.  McClelland,  trustee  of  Wayne 
township,  and  no  judgment  whatever  was  entered  against 
the  trustee  of  Wayne  school  township.  Such  school 
trustee,  therefore,  has  no  interest  in  this  appeal,  but  ap- 
pears hereto  for  the  purpose  of  saving  any  question  as  to 
the  parties.  The  appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  appealed  from  the  special 
to  the  general  term  of  the  superior  court.  No  assign- 
ment of  error  is  made  upon  the  motion  for  a  new  trial. 
The  assignments  of  errors  on  appeal  by  the  township 
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trustee,  from  the  special  to  the  general  term  of  the  su- 
perior court  were  as  follows: 

1.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint  herein. 

3.  The  court  erred  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  defendant's  return  to  the  writ  of 
mandate  herein. 

4.  The  court  erred  in  sustaining  the  demurrer  to  the 
third  paragraph  of  the  defendant's  return  to  the  writ  of 
mandate  herein. 

5.  The  court  erred  in  sustaining  the  demurrer  to  the 
fourth  paragraph  of  the  defendant's  return  to  the  writ  of 
mandate  herein . 

The  appellant's  assignment  of  error  in  this  court  is 
that  ''the  court  in  general  term  erred  in  affirming  the 
judgment  of  the  court  in  special  term." 

The  first  and  second  assignments  of  error  involve  the 
constitutionality  of  the  act  for  the  relief  of  William  H. 
Speer,  of  April  8th,  1885  (Acts  1885,  p.  157,  supra),  aild 
the  power  of  the  Legislature  to  indirectly  impose  taxation 
upon  a  township  for  such  purpose.  Counsel  for  the  ap- 
pellant say:  ''The  relator  had  no  claim  whatever,  legal 
or  equitable,  against  Wayne  township.  He  had  been 
trustee  of  the  township,  and  as  such  had  given  bond 
with  approved  security.  As  such  trustee  it  was  his  duty 
'to  receive  all  money  belonging  to  the  township,  and  pay 
the  same  out  according  to  law,  as  right  and  justice  shall 
require,'  and  'to  see  to  a  proper  application  of  all  mon- 
eys belonging  to  the  township  for  road,  school  or  other 
purposes'  (section  5993,  R.  S.  1881);  that 'it  is  also 
provided  by  section  4438  that  the  trustee  of  the  township 
shall,  for  his  township,  be  the  school  trustee  and  per- 
form the  duties  of  clerk  and  treasurer  for  school  pur- 
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poses.'  The  preamble  of  the  act  of  the  Legislature  of 
1885,  supra,  recites  that  '^William  H.  Speer,  late  trustee 
of  Wayne  township  in  said  county,  did,  while  acting  as 
such  trustee,  deposit  in  said  bank  fifty-two  hundred  and 
seventy-eight  dollars  and  seventy-five  cents  ($5,278.75) 
belonging  to  said  township,"  and  'Hhat  on  the  10th day 
of  August,  1883,  said  Indiana  Banking  Company  *  ♦  * 
failed  and  suspended  payment.'' 

It  is  well  settled  in  this  State  that  the  failure  of  the 
bank  did  not  excuse  the  trustee  from  making  good  the 
loss.  He  was  bound,  as  a  public  officer,  to  keep  the 
funds  in  his  hands  safely.  He  was  an  insurer  of  the 
safety  of  the  funds,  and  he  was  bound  to  account  for  the 
money  lost  by  him,  although  lost  without  his  fault.  The 
amount  of  money  he  received  measured  his  liability. 
Rock  V.  Stinger,  36  Ind.  346;  Inglis  v.  State,  ex  rel,, 
61  Ind.  212;  Linville  v.  Leininger,  Tr.,  72  Ind.  491; 
Bocard  v.  State,  ex  rel.,  79  Ind.  270. 

The  answer  in  the  case  of  Inglis  v.  State,  ex  rel.,  supra, 
disclosed  the  fact  that  the  money  had  been  deposited  by 
the  trustee  in  the  First  National  Bank  of  Madison,  In- 
diana, on  the  advice  of  the  State  Superintendent  of  Pub- 
lic Instruction,  the  school  examiner  and  the  board  of 
commissioners  of  the  county.  The  bank  failed  and  sus- 
pended payment,  and  this  court  held  that  **the  trustee 
was  liable  for  the  money  to  the  township,  although  he 
may  have  made  the  deposit  in  good  faith,  acting  with 
ordinary  prudence,  and  although  he  may  have  lost  the 
money  by  the  insolvency  of  the  bank,  without  any  neg- 
ligence or  want  of  care  on  his  part.  He  was  not  a  mere 
bailee  of  the  money;  but  he  became  bound  by  his  bond 
to  the  township  for  it,  whatever  casualty  might  have 
happened  to  him,  whereby  he  lost  it.''  Such  was  the 
status  of  the  appellee's  relator  at  the  time  of  the  enact- 
ment of  April  8th,  1885,  supra,  . 
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Appellant's  counsel  concede  that  it  is  not  a  valid  ob- 
jection to  the  exercise  of  legislative  powers  in  matters  of 
taxation,  that  the  claim,  to  satisfy  which  the  tax  was  lev- 
ied, was  not  recoverable  by  an  action  at  law;  but  they 
insist  that  while  the  act  in  question  does  not  in  express 
terms  require  the  trustee  to  levy  an  additional  tax  to 
meet  this  claim,  it  in  effect  does  so;  for  if  it  is  valid,  the 
result  is  that  an  increased  tax  must  be  levied  on  the 
township  to  pay  this  specific  claim;  that  it  is,  therefore, 
in  effect,  a  local  and  special  law  for  the  assessment  and 
collection  of  taxes  off  of  the  citizens  of  Wayne  township 
only,  to  make  good  a  loss  of  State  tuition  funds  while  in 
the  hands  of  Speer  as  a  public  oflScer,  and  requiring  the 
application  of  public  money  belonging  to  the  township, 
and  raised  by  taxation  of  its  citizens,  to  the  replacement 
of  money  in  large  part  never  raised  by  taxation  of  any 
kind,  and  in  part  raised  by  a  State  and  not  a  township 
tax;  that  taxes  are  contributions  paid  by  the  inhabitants 
of  a  county  for  the  use  of  the  government;  that  a  tax  for 
private  purposes  is  unconstitutional,  though  it  pass 
through  the  hands  of  public  ofiicers  and  is  a  solecism  in 
language;  that  taxation,  by  the  very  meaning  of  the 
term,  implies  the  raising  of  money  for  public  uses,  and 
excludes  the  raising  of  it  for  private  objects  and  pur- 
poses; that  the  Legislatures  of  the  States  have  no  power 
in  the  right  of  taxation  to  take  private  property,  without 
the  owner's  consent,  for  any  but  a  public  object;  that 
every  person  ought  to  contribute  his  just  proportion  to 
the  public  burthens,  and  for  the  purposes  and  exigen- 
cies, but  he  can  not  legally  be  called  upon  to  contribute 
more  than  his  equal  and  just  proportion  for  such  pur- 
poses; that  this  would  be  the  result  if  the  township  could 
be  taxed  to  reimburse  the  trustee;  that  such  apportion- 
ment would  be  contrary  to  the  spirit  of  the  constitution 
of  Indiana,  and  would  violate  the  spirit  of  our  institu- 
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tions  and  impair  the  property  rights  which  it  is  the  ob- 
ject of  a  free  government  to  protect;  that  this  was  a  fla- 
grant abuse  of  legislative  power,  which  the  courts  are 
authorized  to  investigate  and  correct. 

Numerous  other  criticisms  of  the  statute  in  question 
are  indulged  in  by  the  learned  counsel  for  the  appellant 
in  their  exhaustive  brief,  which  we  can  not  consider  at 
length  in  the  space  necessary  to  this  opinion.  They  call 
our  attention  to  the  preamble  to  our  State  constitution, 
R.  S.  1881,  p.  13,  declaring  its  purpose  and  object  in 
these  words:  ''To  the  end  that  justice  be  established, 
public  order  maintained,  and  liberty  perpetuated. ' '  Coun- 
sel say,  the  first  object  named  is  that  ''justice  be  estab- 
lished." Does  it  tend  to  establish  "justice"  to  levy  an 
arbitrary  and  oppressive  tax  upon  the  taxables  of  a  town- 
ship to  give  it  to  one  of  its  citizens  who  does  not  and  can 
not  set  up  any  legal  or  other  claim  to  it? 

Su<;h  an  act  they  say  tends  to  subvert  all  their  ideas 
of  "justice,"  and  is  clearly  inconsistent  with,  and  prohib- 
ited by  art.  1,  section  23  of  the  Bill  of  Rights  in  our  State 
Constitution  in  this  language:  "The  General  Assembly 
shall  not  grant  to  any  citizen,  or  class  of  citizens,  priv- 
ileges or  immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens,"  and  that  the  power 
of  taxation  vested  in  the  Legislature  is  limited  and  re- 
stricted by  section  22,  article  4,  of  our  State  Constitu- 
tion as  follows:  "The  General  Assembly  shall  not  pass 
local  or  special  laws  in  any  of  the  following  enumerated 
cases,  that  is  to  say:  *  *  ^*  For  the  assessment  *  of 
taxes  for  State,  county,  township  or  road  purposes." 
And  by  section  1,  article  10  of  the  constitution,  it  is 
provided  that  the  "General  Assembly  shall  provide,  by 
law,  for  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation." Counsel,  in  the  discussion  of  this  question,  we 
think,  lose  sight  of  the  fact  that  there  are  other  pro- 
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visions  in  the  fundamental  law  of  this  State  that  must 
be  considered  and  construed  in  connection  with  those  to 
which  they  call  our  attention,  and   under  them  the  act 
in  question  can  not  be  regarded  as  private  legislation. 
Section  23,  article  4,  provides  that:     ''In  all  the  cases 
enumerated  in  the  preceding  section,  and  in  all  other 
cases  where  a  general  law  can  be  made  applicable,  all 
laws  shall  be  general,  and  of  uniform  operation  through- 
out the  State."     Section  27,  article  4  of  the  constitution 
of  this  State  (Burns'  Rev.  1894,  section  123),  declares 
that  "every  statute  shall  be  a  public  law,  unless  other- 
wise declared  in  the  statute  itself."   There  is  nothing  in 
the  act  declaring  it  to  be  private.     The  act,  therefore, 
for  the  relief  of  the  appellee's  relator,  is  a  public  statute, 
made  so  by  the  constitution,  and  must  be  so  regarded  by 
the  court,  and  the  decision  of  the  question  at  bar  must 
be  made  with  reference  thereto.     Besides  the  subject- 
matter  of  the  act  indicates  that  it  is  public.    It  attempts 
to  dispose  of  the  public  funds  for  the  relief  of  the  appel- 
lant, for  the  money  lost  by  him  as  a  public  officer.    The 
distinction  between  public  and  special  statutes  is  that 
courts  take   judicial  notice   of  public   statutes  without 
pleading,  but  not  of  private  statutes.     2  Bouv.  Law  Diet. 
(Title),  Statute,  p.  663;  Hingley.  State,  24  Ind.  34.    We 
think,  however,  a  public  statute  can  not  be  valid,  which 
is  intended  to,  and  does  in  effect,  so  tax  an  individual 
as  to  take  private  property  for  private  use.     It  seems, 
from   the   record,  that  the  appellee's  relator,   William 
H.  Speer,  voluntarily  made  up  the  money  he  had  lost, 
to   the  amount  of  $2,812.90,  belonging  to  the  various 
school  funds,  and  this  being  so,  he  occupied  to  his  town- 
ship, as  to  that  money,  the  position  neither  of  debtor  nor 
creditor.     He  had  no  right  in  law  or  in  equity  to  a  re- 
turn of  the  money,   and   a  return  of  it  to  him  would 
amount  to  nothing  short  of  a  gift.     Raising  the  funds 
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for  that  purpose  from  the  various  taxpayers  of  Wayne 
township,  by  tax,  would  be,  in  effect,  taking  the  prop- 
erty of  one  man  to  bestow  it  upon  another.  It  would  be 
a  taxing  of  the  properly  of  the  citizens  of  that  town- 
ship for  a  private,  and  not  a  public  use. 

Here  was  an  unconstitutional  discrimination  between 
citizens,  in  this,  that  the  act  arbitrarily  requires  the  tax- 
payers of  Wayne  township  to  give  the  relator  the  sum 
of  $2,812.90,  and  fastens  upon  the  township  and  its 
taxpayers  a  debt  for  that  amount,  for  which  the  town- 
ship never  received  anything,  and  for  which  it  never 
gave  its  consent  nor  contracted  a  liability.  In  our  opin- 
ion the  General  Assembly  is  not  vested  with  the  power  to 
legislate  a  tax  upon  the  people  of  a  township  for  a  pri- 
vate purpose,  and  ;the  court  can  not,  with  the  design  of 
carrying  out  such  an  act,  require  the  township  trustee  to 
levy  a  tax  therefor.  In  Hare's  Am.  Constitutional  Law, 
volume  1,  p.  278,  it  is  said:  "To  warrant  taxation,  the 
purpose  must  consequently  not  only  be  beneficial  but 
concern  the  public.  A  merely  private  benefit  is  not 
enough,  although  conferred  upon  the  parties  who  oppose 
the  tax  and  affording  an  ample  compensation;  because 
under  a  free  government,  when  no  public  considerations 
are  involved,  every  man  should  be  allowed  to  choose  for 
himself.*  *  A  tax,  as  defined  in  Webster's  Diet.,  *  *  Ms 
a  burden  imposed  by  the  legislature  on  persons  or  prop- 
erty for  public  purposes/  and  no  tax  which  manifestly 
contravenes  this  principle  can  be  valid."  Citing  the 
Loan  Association  v.  Topeka,  20  Wall.  655;  People  ex  rel.y 
V.  Board  of  Supervisors,  26  Mich.  29.  We  quote  from  Allen 
V.  Inhabitants  of  Jay,  60  Me.  124,  as  follows:  "Taxa- 
tion, by  the  very  meaning  of  the  term,  implies  the  raising 
of  money  for  public  uses,  and  excludes  the  raising  if  for 
private  objects  and  purposes."  In  Sharplessv.  Mayor,  etc., 
21  Penn.  St.  147,  Black,  C.  J.,  said:     "I  concede  that 
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a  law  authorizing  taxation  for  any  other  than  public 
purposes,  is  void/'  In  City  of  Camden  v.  Allen,  2 
Dutch.  398,  Greene,  C.  J.,  remarks  that  '^A  tax,  is  an 
impost  levied  by  authority  of  government,  upon  its  citi- 
zens or  subjects,  for  the  support  of  the  State."  In 
Hansony.  Vernon,  27  Iowa  28,  Dillon,  C.  J.,  observes  that, 
"No  authority  *  *  nor  even  dictum  can  be  found,  which 
asserts  that  there  can  be  any  legitimate  taxation,  where 
the  money  to  be  raised  does  not  go  into  the  public  treas- 
ury, or  is  not  destined  for  the  use  of  the  *  *  governmental 
divisions  of  the  State."  In  the  case  it  was  further  said: 
''The  acquisition,  possession  and  protection  of  property 
are  among  the  chief  ends  of  government.  To  take  di- 
rectly or  indirectly  the  property  of  individuals  to  loan 
to  others  for  purposes  of  private  gain  and  speculation, 
against  the  consent  of  those  whose  money  is  loaned, 
would  be  to  withdraw  it  from  the  protection  of  the  con- 
stitution, and  submit  it  to  the  will  of  an  irresponsible 
majority.  It  would  be  robbery  and  spoliation  of  those 
whose  estates,  or  a  portion  of  whose  estates,  is  thus  con- 
fiscated. No  surer  or  more  effectual  method  could  be 
devised  to  deter  from  accumulation,  to  diminish  capital, 
to  render  property  insecure,  and  thus  paralyze  in- 
dustry." 

In  Lowell  v.  City  of  Boston,  111  Mass.  454,  the  court  held 
an  act  of  the  Legislature  unconstitutional  and  void, that  au- 
thorized the  city  of  Boston  to  loan,  on  suflScient  security, 
to  the  sufferers  from  a  great  fire  in  that  city,  amounts 
not  exceeding  in  the  aggregate  twenty  million  dollars, 
to  enable  them  to  rebuild  upon  their  property,  because  it 
was  an  appropriation  of  public  money  to  private  use,  and 
made  taxation  necessary  for  private  purposes. 

In  the  case  of  Thorndike  v.  Inhabitants  of  Camden,  82 
Me.  39,  the  appellant,  as  collector  for  the  appellee,  im- 
properly accepted  a  note  in  payment  for  certain  taxes. 
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and,  after  having  accounted  for  it  as  money,  and  being 
unable  to  collect  it,  the  town  voted  a  tax  to  reimburse 
him.  It  was  held  by  the  Supreme  Court  that  the  cit- 
izens could  not  be  taxed  for  such  a  purpose,  and  that 
property  can  only  be  taxed  for  lawful  public  purposes. 

So,  in  Bristol  v.  Johnson^  34  Mich.  123,  a  statute  was 
held  unconstitutional  and  void  which  provided  for  rais- 
ing money  by  taxation  to  reimburse  a  township  treasurer 
for  a  sum  paid  by  him  to  the  township  to  make  good  an 
amount  of  the  public  money  of  which  he  had  been 
robbed. 

In  In  re  Deansville  Cemetary  Assni.^  66  N.  Y.  569 
(572),  it  was  held  that  * 'Whether  the  use  is  in  its  na- 
ture private  or  public  is  the  question  upon  which  the  right 
of  the  Legislature  to  interfere  with  private  property  de- 
pends. All  cases  concede  this  principle.  Whether  the 
use  is  of  a  public  or  private  nature  can  only  be  deter- 
mined by  judicial  inquiry.'* 

The  case  of  Hanson  v.  Vernon^  supra,  also  declares 
it  to  be  a  judicial  question. 

We  think  the  law  is  well  settled  that  nothing  can  fairly 
be  regarded  as  a  public  use,  unless  it  be  a  State  use  or  a 
national  use  in  furtherance  of  a  State  use.  To  defray 
the  necessary  expenses  of  a  township,  or  to  make  neces- 
sary improvements  in  a  township,  is  a  State  or  public 
use.  But  the  donation  of  a  large  sum  of  money  to  the 
relator  in  this  case  can  not  be  regarded  as  a  public  use  of 
money.  It  is  not  pretended,  in  the  pleadings  in  the 
case  at  bar,  that  there  was  any  money  in  the  treasury  at 
the  time  the  special  legislation  for  the  benefit  of  the  re- 
lator was  passed  and  became  a  law,  out  of  which  the 
money  so  generously  sought  to  be  donated  to  him  could 
have  been  paid.  The  record  shows  there  was  but  $439.53 
in  the  treasury  even  up  to  the  time  of  the  trial.     In  this 
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case,  only  a  small  part  of  the  funds  lost  by  the  public 
officer  was  raised  by  taxation. 

In  the  third  paragraph  of  return  to  the  alternative 
writ  of  mandate,  it  was  alleged  that  of  the  money  lost  by 
Speer,  by  failure  of  the  bank,  $2,701.04  belonged  to  the 
funds  denominated  in  section  4325  of  the  Revised  Stat- 
utes of  1881,  the  ''common  school  fund,"  "interest  on 
the  congressional  township  school  fund,"  and  the ''school 
revenue  for  tuition,"  and  that  $1,328.14  thereof  be- 
longed to  the  "special  school  fund*'';  that  after  the  fail- 
ure of  the  bank,  Speer  repaid  himself,  as  trustee,  out  of 
his  own  private  funds,  all  of  said  sum  of  $2,701.04  owing 
to  the  common  school  fund,  interest  on  the  congressional 
township  school  fund,  and  the  school  revenue  for  tuition, 
and  $111.86  on  the  amount  lost  out  of  the  special  school 
fund.  Judgment  was  not  taken  against  Speer  and  his 
sureties  for  any  part  of  the  money  so  repaid.  This  was 
the  very  money  for  which  the  General  Assembly  has  at- 
tempted to  reimburse  him.  This  was  pleaded  as  a  re- 
turn only  to  so  much  of  the  alternative  writ  as  related  to 
a  recovery  of  the  aforesaid  sum  of  $2,701.04  belonging 
to  said  school  funds,  other  than  the  special  school  fund. 

By  section  4325,  R.  S.  1881,  it  is  provided  that  "The 
funds  heretofore  known  and  designated  as  the  surplus  rev- 
enue fund,  all  funds  heretofore  appropriated  to  common 
schools,  the  saline  fund,  the  bank  tax  fund,  the  fund 
which  has  been  derived  or  may  be  derived  from  the 
sale  of  county  seminaries  and  the  property  belonging 
thereto,  the  moneys  and  property  heretofore  held  for 
such  seminaries,  all  fines  assessed  for  breaches  of  the 
penal  laws  of  the  State,  all  forfeitures  which  may  accrue, 
all  lands  and  other  estate  which  shall  escheat  to  the  State 
for  want  of  heirs  or  kindred  entitled  to  the  inheritance 
thereof,  all  lands  which  have  been  granted,  or  may  be 
granted  hereafter,  to  the  State,  when  no  special  object  is 
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expressed  iu  the  grant,  the  proceeds  of  the  sales  of  the 
swamp  lands  granted  to  the  State  of  Indiana  by  the  act 
of  Congress  of  September,  1850,  the  taxes  which  may  be 
assessed  from  time  to  time  upon  the  property  of  corpora- 
tions for  common  school  purposes,  and  the  fund  arising 
from  the  one  hundred  and  fourteenth  section  of  the 
charter  of  the  State  Bank  of  Indiana,  shall  be  denomi- 
nated  the  'common  school  fund.'  "  See,  also,  section  2, 
article  8,  of  the  State  Constitution. 

No  such  tax  as  seems  to  have  been  contemplated  in  this 
act  against  the  property  of  corporations  having  previ- 
ously been  authorized,  and  no  such  tax  collected,  no  part 
of  the  money  lost  by  Speer  belonging  to  the  ''common 
school  fund'*  was  raised  by  taxation. 

On  the  19th  day  of  April,  1816,  Congress  invited  In- 
diana to  meet  in  convention  and  take  her  place  among 
the  sisterhood  of  States,  tendering  for  her  free  acceptance 
or  rejection  the  following  proposition: 

**That  the  section  numbered  sixteen,  in  every  town- 
ship, and  when  such  section  has  been  sold,  granted  or 
disposed  of,  other  lands,  equivalent  thereto  and  most 
contiguous  to  the  same,  shall  be  granted  to  the  inhabi- 
tants of  such  township  for  the  use  of  schools. '*  Good- 
rich's History  of  Indiana,  p.  273. 

This  proposition  was  accepted. 

By  section  4325,  R.  S.  1881,  it  is  provided  that  'The 
fund  derived  from  the  sale  of  congressional  township 
school  lands,  and  the  unsold  congressional  township 
school  lands,  at  the  reasonable  value  thereof,  shall  be 
denominated  the  'congressional  township  school  fund,' 
and  shall  never  be  diminished  in  amount,  the  income  of 
which,  together  with  the  taxes  mentioned  and  specified 
in  the  first  section  of  this  act  (  section  4465 ) ,  the  money 
and  income  derived  from  licenses  for  the  sale  of  into:v- 
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icating  liquors,  and  unclaimed  fees,  as  provided  by  law, 
shall  be  denominated  the  *  school  revenue  for  tuition.'  " 
The  State,  through  these  means,  had  on  hand  at  the 
time  Speer  was  trustee  of  Wayne  township,  a  principal 
sum  of  about  nine  million  dollars,  which  can  not  be  di- 
minished, the  income  of  which  was  apportioned  through 
the  State  and  applied  to  furnishing  tuition  to  the  com- 
mon schools  thereof. 

The  only  portion  of  the  sum  of  $2,701.04,  heretofore 
mentioned,  that  was  raised  by  taxation  was  such  as  was 
apportioned  to  the  township  out  of  the  ''school  revenue 
for  tuition,"  raised  on  the  State  tax  provided  for  in  sec- 
tion 4465,  R.  S.  1881,  which  provides  for  a  sixteen  cent 
levy  on  "each  one  hundred  dollars  of  taxable  property — 
real  and  personal — in  the  State,  and  fifty  cents  on  each 
taxable  poll,  for  the  purpose  of  supporting  a  general  sys- 
tem of  common  schools." 

None  of  the  money  so  lost,  therefore,  except  the  small 
sum  of  $111.86,  was  money  raised  by  taxation  off  of  the 
citizens  of  Wayne  township. 

These  were  State  funds  turned  over  to  the  trustee,  as 
a  public  officer,  to  be  applied  by  him  to  furnishing  tui- 
tion to  the  common  schools  of  a  political  division  of  the 
State. 

Upon  the  loss  of  such  funds  by  this  officer,  the  Gen- 
eral Assembly  could  not  lawfully  or  justly  impose  upon 
the  citizens  and  taxpayers  of  Wayne  township  the  burden 
of  making  good  such  loss. 

This  branch  of  the  case  presents  the  question  of  the 
right  of  the  Legislature  to  divert  township  funds  to 
other  than  local  or  township  purposes;  and,  in  this,  it 
differs  from  the  case  of  Mount,  Tr.,  v.  State,  ex  reL,  90 
Ind.  29,  and  Board,  etc,  v.  McLandsborough,  36  Ohio 
St.  227,  upon  which  appellee  relies  in  support  of  the 
Vol.  138—22 
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coutentiou  that  the  act  now  assailed  is  valid.  In  the 
case  last  cited,  the  court  declared  that  the  power  of  re- 
lieving a  public  officer  from  the  responsibility  for  loss  of 
public  money  was  purely  legislative,  where  the  funds  so 
lost  were  raised  by  taxation. 

While  we  do  not  approve  the  doctrine  expressed,  that 
the  Legislature  may,  under  any  circumstances,  relieve  a 
trustee  from  the  obligations  of  his  contract,  yet,  in 
neither  of  the  cases  cited,  does  the  court  recognize  a  right 
in  the  General  Assembly  to  legislate  a  debt  upon  the 
people  to  be  liquidated  by  taxation,  unless  the  funds  lost 
were  ''raised  by  taxation";  and  they  must  have  been  . 
raised  by  local  taxation  on  the  political  division  to  be 
charged  with  the  burden.  This  principle  is  recognized 
in  Farria  v.  Vannier^  6  Dak.  186;  Cooley  Taxation, 
chapter  5,  pp.  144, 145;  1  Desty  Taxation,  26, 27;  Ham- 
meit  V.  Philadelphia,  65  Pa.  St.  146  (151);  Dorgan  v. 
City  of  Boston,  12  Allen,  223;  In  re  Flatbuah,  60  N.  Y. 
398;  County  ComWs  v.  ComWs,  etc.,  70  Md.  443. 

So  far  as  the  act  in  question  attempts  to  release  the 
trustee  and  his  bondsmen  from  liability  on  account  of 
judgment  rendered  against  them  in  the  Marion  Superior 
Court,  we  think  the  act  is  in  conflict  with  section  24  of 
the  Bill  of  Rights,  which  provides  that  ''No  *  *  ♦  law 
impairing  the  obligation  of  contracts,  shall  be  passed,'* 
and  is  therefore  void,  and,  further,  that  the  Legislature 
has  no  power  to  reimburse  a  public  officer  for  money 
by  him  lost  in  his  official  capacity. 

In  our  opinion,  the  act  of  April  8,  1885,  supra,  for  the 
relief  of  William  H.  Speer,  is  inoperative  and  void,  and 
the  court  erred  in  the  several  rulings  complained  of. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  overrule  the  demurrer  to  the  second,  third 
and  fourth  paragraphs  of  the  defendant's  return  to  the 
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writ  of  mandate  herein,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Filed  Jane  20, 1894. 


No.  16,977. 

Champbb  v.  City  of  Greencastle. 

Municipal  Corporation. — PotQera  of, — Manicipal  corporations  have 
each  powers  only  as  are  conferred  upon  them  by  the  act  of  the  Leg- 
islature creating  them,  and  such  incidental  powers  as  are  implied 
by  their  creation,  and  as  are  essential  for  the  accomplishment  of 
the  purposes  of  their  creation,  and  for  their  continued  existence. 

Sams.. — City  Ordinancef  when  Subject  to  the  Objection  of  Unreasonable- 
ness.— A  city  ordinance  passed  under  such  implied  power,  or  under 
a  general  grant  of  power,  is  not  valid  unless  it  is  reasonable  and 
within  the  power  conferred,  either  by  express  statute  or  by  neces- 
sary implication. 

Sahb. — City  Ordinance, — To  Begulate  Places  Where  Intoxicating  Liquors 
are  Sold, — Wften  Beasonableness  of  Ordinance  may  be  Inquired  Into, — 
The  power  conferred  upon  municipal  corporations  (R.  S.  1881,  sec- 
tion 3154)  '^to  regulate  all  places  where  intoxicating  liquors  are  sold 
to  be  used  on  the  premises"  (R.  S.  1881,  sections  3106,  subd.  13),  is 
a  general  grant  of  power,  and  a  city  ordinance  passed  under  such 
general  authority  is  open  to  the  inquiry  whether  its  passage  is  a 
reasonable  exercise  of  the  power  conferred  by  statute. 

Same. — City  Ordinance  Begulating  Places  Where  Intoxicating  Liquors  are 
Sold. — When  Unreasonable  andjnvalid. — A  city  ordinance  forbidding 
the  erection  or  maintenance  of  door  screens,  window  blinds,  or 
stained,  ground,  colored  or  darkened  glass  to  the  doors,  windows 
or  openings  of  any  saloon,  shop  or  other  place  where  intoxicating 
liquors  are  sold  to  be  used  on  the  premises ;  or  the  erection,  main- 
tenance of  any  obstruction  of  any  kind  whatever,  of  such  doors, 
windows  or  openings,  that  will  obscure  or  prevent  a  full  view  of  the 
interior  of  such  saloon,  etc.,  and  providing  that  the  ordinance  shall 
not  be  so  construed  as  to  prevent  saloon  keepers  and  others  men- 
tioned from  having  the  usual  and  ordinary  shutters  to  their  doors, 
is  unreasonable  and  invalid. 

From  the  Putnam  Circuit  Court. 

C.  C,  Matson  and  P.  0.  Colliver,  for  appellant. 
r.  T,  Moore,  for  appellee. 
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McCabe,  C.  J. — This  was  a  suit  by  the  appellee  against 
the  appellant,  begun  in  the  mayor's  court  of  said  city,  to 
recover  the  penalty  provided  for  the  violation  of  an  ordi- 
nance of  said  city.  Appellee  recovered  judgment,  from 
which  appellant  appealed  to  the  circuit  court,  where  ap- 
pellant's demurrer  to  the  complaint,  for  want  of  suffi- 
cient facts,  and  his  ipotion  to  dismiss  the  cause,  were 
both  overruled,  after  which  appellee  again  recovered 
judgment.  Appellant  assigns  for  error  these  rulings  of 
the  trial  court,  and  that  the  complaint  does  not  state 
facts  sufficient. 

The  whole  question,  thus  raised,  turns  upon  the  valid- 
ity of  an  ordinance  of  said  city,  which  reads  as  follows: 
**An  ordinance  to  provide  for  the  removal  of  all  saloon 
screens  and  window  blinds,  and  providing  penalty  for 
the  violation  of  such  ordinance.  Whereas  it  is  claimed 
that  there  have  been  frequent  violations  of  the  liquor  law 
in  the  city  of  Greencastle,  Indiana,  by  the  saloon  keep- 
ers of  said  city  in  selling  intoxicating  liquors  to  minors 
and  intoxicated  persons,  and  also  in  allowing  minors  to 
congregate  in  such  saloons  around  the  pool  table  and 
billiard  tables  kept  therein;  and  whereas,  it  has  been 
found  difficult,  if  not  impossible,  to  obtain  the  evidence 
necessary  to  secure  a  conviction  for  such  violations  of  law, 
owing  to  the  blinds  and  screens  erected'  and  maintained 
by  such  saloon  keepers-  to  the  doors  and  windows  of  such 
saloons,  so  as  to  obscure  and  prevent  a  view  of  the  in- 
terior thereof;  therefore,  for  the  better  policing  of  said 
city,  and  the  more  perfect  enforcement  of  law,  be  it  or- 
dained by  the  common  council  of  the  city  of  Greencastle, 
Indiana,  that  it  shall  be  and  is  hereby  made  unlawful  for 
any  person  or  persons  who  own,  operate  or  run  any  sa- 
loon, shop,  or  other  place  where  intoxicating  liquors  are 
sold  to  be  used  in  and  upon  the  premises  within  said 
city  of  Greencastle,  Indiana,  or  within  two  miles  beyond 
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the  corporate  limits  of  said  city,  to  put  up,  erect  or  main- 
tain any  door  screens,  window  blinds,  or  stained,  ground, 
colored  or  darkened  glass  of  any  kind  to  any  of  the 
doors,  windows  or  openings  of  such  saloon,  shop  or 
other  place  where  intoxicating  liquors  are  sold  to  be 
used  in  and  upon  the  premises,  or  to  put  up,  erect  or 
maintain  any  obstruction  of  any  kind  whatever,  to  any 
of  such  doors,  windows  or  openings,  that  will  in  anyway 
obscure  or  prevent  a  full  view  of  the  interior  of  such  sa- 
loon, shop  or  place  aforesaid,  but  all  such  screens,  blinds 
and  stained,  ground,  darkened  or  colored  glass,  and  all 
other  obstructions  aforesaid  to  the  doors,  windows  and 
openings  of  such  saloon,  shops  and  places  where  intoxi- 
cating liquors  are  sold  as  aforesaid,  shall  be  taken  down 
and  removed,  so  as. to  give  a  full  and  unobstructed  view 
of  the  interior  of  such  places  at  all  times:  Provided  that 
nothing  herein  contained  shall  be  so  construed  as  to  pre- 
vent said  saloon  keepers  and  persons  aforesaid  from 
having  the  usual  and  ordinary  shutters  to  said  doors. 
Any  person  violating  any  of  the  provisions  of  this  ordi- 
nance shall,  upon  conviction  before  the  mayor  of  said 
city,  be  fined  in  any  sum  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars  for  each  offense,  and 
each  day  that  such  obstruction  shall  be  put  up,  erected, 
maintained,  or  remain  in  place,  shall  constitute  a  sepa- 
rate and  distinct  offense.  This  ordinance  shall  be  in 
force  and  take  effect  from  and  after  its  passage  and  pub- 
lication.*' 

It  is  contended  on  behalf  of  the  appellant,  that  this  ordi- 
nance is  void  because  it  is  unreasonable,  oppressive,  and 
is  in  violation  of  the  constitution,  because  it  invades  the 
rights  of  private  property. 

The  validity  of  the  ordinance  depends  upon  the  an- 
swer to  the  question:  Had  the  municipal  corporation 
of   Greencastle  the  power  to  pass  the  ordinance?  /  Mu-  j 
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nicipal  corporations  have  such  powers  only  as  are  con- 
/  ferred  upon  them  by  the  act  of  the  Legislature  creating 
(  them,  and  such  incidental  powers  as  are  implied  by  their 
}  creation  and  as  are  essential  for  the  accomplishment  of 
)  the  purposes  of  their  creation  and  for  their  continued 
^  existence.  City  of  Lafayette  v.  Cox,  5  Ind.  38;  Kyle 
\v.  Malin,  8  Ind.  34. 

All  acts  of  such  corporations  not  strictly  within  these 
limits  are  voidj  Their  acts  can  not  be  declared  void  by 
the  courts  because  of  any  supposed  conflict  between  them 
and  the  constitution  so  long  as  their  acts  are  authorized 
by  the  Legislature,  and  the  act  of  the  Legislature  is  not 
in  conflict  with  the  constitution. 

It  is  well  settled  that  the  creation  of  a  municipal  cor- 
poration carries  with  it  the  implication  that  such  cor- 
poration is  empowered  to  pass  such  ordinances  and  by- 
laws as  may  be  needful  for  its  well  being.  1  Dill,  (4th 
ed. )  Munic.  Corp.,  sections  315  and  316,  and  authorities 
there  cited. 

It  is  also  well  settled  law  that  where  an  ordinance  is 
passed  by  such  municipality  under  no  other  authority 
than  such  implied  power,  the  ordinance  to  be  valid  must 
be  reasonable;  and  if  it  is  unreasonable  it  will  be  void. 
1  Dill. (4th  ed.)  Munic.  Corp.,  section  319,  and  authori- 
ties cited. 

The  first  question,  therefore,  that  confronts  us  is 
whether  the  passage  of  the  ordinance  was  a  reasonable 
exercise  of  the  power  conferred  upon  the  corporation, 
and,  therefore,  whether  the  corporation  had  the  power  to 
pass  it  or  not.  It  is  to  be  regretted  that  counsel  on 
neither  side  have  furnished  us  with  ^uch  a  discussion  of 
the  question  as  its  great  importance  seems  to  demand,  as 
it  is  one  of  first  impression  in  this  court.  Therefore,  we 
have  gone  far  beyond  the  briefs  in  our  investigation,  in 
order  to  reach  a  correct  solution  of  the  question.    At  the 
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threshold  of  this  discussion  we  are  met  with  the  sugges- 
tion that  this  court  has  held  in  two  cases  that  no  inquiry 
can  be  made  into  the  reasonableness  of  the  ordinance 
when  the  Legislature  has  enacted  anything  upon  the 
subject,  and  hence  it  is  suggested  that  in  such  a  case  the 
Legislatuse  has  delegated  to  cities  the  power  to  exercise  a 
discretion  in  such  matters,  and,  therefore,  in  such  case 
the  courts  can  not  review  that  discretion. 

The  first  of  the  cases  referred  to  is  A  Coed- Float  v.  City 
of  Jeffersonville,  112  Ind.  15,  where  it  was  said:  ''The 
power  of  a  court  to  declare  an  ordinance  unreasonable,  and 
therefore  void,  is  practically  restricted  to  cases  in  which 
the  Legislature  has  enacted  nothing  on  the  subject- 
matter  of  the  ordinance,  and,  consequently,  to  cases  in 
which  the  ordinance  was  passed  under  the  supposed  in- 
cidental power  of  the  corporation  merely,"  and  refers  to 
sections  319  and  328,  1  DilL(4th  ed.)  Munic.  Corp.,  as 
authority  for  that  statement.  If  the  quotation  is  to  be 
construed  as  meaning  that  no  inquiry  in  such  a  case  can 
be  made  into  the  question  whether  the  ordinance  was  a 
reasonable  exercise  of  the  power  conferred,  then  the  lan- 
guage is  too  broad;  if,  however,  it  is  to  be  construed  to 
mean  that  no  inquiry  can  be  made  as  to  whether  the  or- 
dinance is  reasonable  or  not  where  the  power  to  pass  it 
has  been  conferred,  then  it  is  correct.  We  think  the  lat- 
ter is  the  proper  construction  to  be  placed  on  the  lan- 
guage employed. 

Section  328,  of  Dillon,  supra,  is  the  one  that  relates 
more  directly  to  the  point  involved  in  the  above  quota- 
tion. It  reads  as  follows:  ''Where  the  Legislature,  in 
terms,  confers  upon  a  municipal  corporation  the  power  to 
pass  ordinances  of  a  specified  and  defined  character,  if  the 
power  thus  delegated  be  not  in  conflict  with  the  consti- 
tution, an  ordinance  passed  pursuant  thereto  can  not  be 
impeached  as   invalid  because  it  would  have  been  re- 
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garded  as  unreasonable  if  it  had  been  passed  under  the 
incidental  power  of  the  corporation,  or  under  a  grant  of 
power  general  in  its  nature.  In  other  words,  what  the 
Legislature  distinctly  says  may  be  done  can  not  be  set 
aside  by  the  courts  because  they  may  deem  it  to  be  un- 
reasonable or  against  sound  policy.  But  where  the 
power  to  legislate  on  a  given  subject  is  conferred,  and 
the  mode  of  its  exercise  is  not  prescribed,  then  the  ordi- 
nance passed  in  pursuance  thereof  must  be  a  reasonable 
exercise  of  the  power,  or  it  will  be  pronounced  invalid.*' 

This  is  undoubtedly  a  correct  statement  of  the  law  and 
is  amply  supported  by  the  adjudicated  cases  wherever 
the  point  has  come  in  question.  It  affords  support  to 
the  statement  of  the  rule  by  the  learned  judge  who  wrote 
the  opinion  from  which  we  have  quoted  above  only  when 
construed  as  we  have  indicated.  That  was  a  case  in 
which  a  recovery  in  attachment  was  sought  against  the 
boat  for  wharfage  due  the  city  of  Jeffersonville.  The 
question  arose  on  the  sufficiency  of  the  complaint  which 
set  out  the  ordinance,  which  provided  that  "all  steam- 
boats, barges,  keel  boats,  flat  boats,  or  other  boats  or 
rafts,  coming  to  or  landing  at  the  wharves  of  said  city, 
shall  pay  to  said  city,  to  wit:  *  *  For  every  coal  float 
used,  etc.,  $200  per  year  payable,  etc." 

The  statute  authorizing  the  enactment  of  the  ordin- 
ance is  the  34th  subdivision  of  section  3106,  R.  S.  1881, 
which  confers  on  cities  the  power  '*To  establish  and 
construct  wharves,  docks,  piers  and  basins;  and  to  regu- 
late landing  places,  and  fix  the  rates  of  landing,  wharf- 
age,  and  dockage  on  all  public  grounds  belonging  to 
such  citv."  *  *  *  This  court  held  in  that  case,  and 
we  think  correctly  under  the  statute  above  quoted,  that 
''cities  are  expressly  authorized  *  *  *  to  fix  rates 
of  wharfage  and  dockage, '*  and  therefore  expressly  au- 
thorized to  pass  the  ordinance  above  set  out.  And  hence. 
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no  question  of  the  reasonableness  of  the  ordinance  could 
arise  in  that  case  because  the  Legislature  had  conferred 
the  authority  on  the  city  to  pass  an  ordinance  of  that 
specified  and  defined  character,  and  the  section  of  Dillon 
cited  as  above  set  out,  and  authorities  there  cited,  as  well 
as  the  facts,  fully  warranted  the  conclusion  reached  in 
that  case,  but  neither  the  case  then  before  the  court,  nor 
the  authority  cited  warranted  the  statement  of  the  ab- 
stract proposition  quoted,  unless  construed  as  we  have 
indicated  above.  The  same  question  incidentally  arose 
on  an  appeal  to  this  court  from  a  judgment  for  a  per- 
sonal injury  through  negligence  of  appellant  in  the 
Cleveland,  etc.,  R.  W.  Co,  v.  Harrington,  131  Ind.  426, 
where  the  language  above  quoted  from  the  coal  float 
case  is  again  quoted.  The  question  there  incidentally 
arose  as  to  the  validity  of  an  .  ordinance  limiting  the 
speed  of  engines  and  trains  within  the  corporate  limits 
of  the  City  of  Indianapolis.  This  court  held  that  the 
Legislature  had  expressly  conferred  the  power  on  the 
city  to  pass  such  an  ordinance.  Therefore,  when  this 
court  reached  the  conclusion  which  it  correctly  did  in 
that  case,  that  because  the  Legislature  had  conferred  the 
power  to  pass  the  ordinance  of  the  specified  and  defined 
character  mentioned,  it  had  decided  all  there  was  touch- 
ing that  point  in  the  case,  and  the  quotation  from  the 
coal  float  case  was  unnecessary  to  the  decision;  though 
the  enunciation  was  correct  in  both  of  the  cases  with 
the  construction  we  have  placed  upon  it. 

Bills  V.  City  of  Goshen,  117  Ind.  221,  involved  the 
validity  of  an  ordinance  requiring,  among  other  things, 
a  licence  for  a  roller  skating  rink,  which  provided  that 
the  same  should  be  granted  upon  the  payment  of  such 
sum  as  the  mayor  and  common  council  should  deter- 
mine in  each  particular  case.  The  14th  subdivision  of 
section  3106,  R.   S.  1881,   empowered  cities  "to  regu- 
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late  and  restrain  all  tables,  alleys,  machines,  devices,  or 
places  of  any  kind  for  sports  or  games,  kept  for  hire  or 
pay,  *  if  deemed  expedient,  without  a  license  *  *  * 
to  be  provided  for  by  ordinance.'*  This  court  held  the 
ordinance  invalid  because  it  placed  the  power  to  deter- 
mine the  amount  of  the  license  fee  in  each  particular 
case  in  the  mayor  and  common  council  instead  of  fixing 
the  same  in  the  ordinance.  This  was  tantamount  to 
holding  that  the  ordinance  was  not  a  reasonable  exercise 
of  the  power  conferred  by  the  statute.  First  NaVl 
Bank,  etc,  v.  SarlU,  129  Ind.  201,  involved  the  validity 
of  an  ordinance  making  it  "unlawful  for  any  person 
to  alter,  repair,  or  rebuild  any  frame  or  wooden  build- 
ing within  the  limits  described,  when  the  cost  shall 
equal  or  exceed  three  hundred  dollars." 

After  recognizing  the  principle  that  cities  in  this  State 
have  ample  power  to  enact  and  enforce  reasonable  or- 
dinances in  the  absence  of  express  statutory  authority  to 
secure  protection  against  fire,  the  statute  was  referred 
to,  conferring  additional  power,  which  authorizes 
cities  '*to  organize  a  board  of  public  improvements,  and 
empower  such  board  to  grant  permits  to  build  houses 
or  additions  thereto;  to  prevent  the  erection  of  wooden 
buildings  in  such  parts  of  the  city  as  the  common 
council  may  determine."  As  applied  to  repairs,  it  was 
held  that  the  ordinance  was  invalid  because  the  statute 
did  not  empower  cities  to  prevent  the  repair  of  wooden 
buildings  in  all  cases.  This  is  not  at  variance  with  the 
broad  language  used  in  the  coal  float  case,  supra,  con- 
strued as  we  have  indicated.  We  briefly  quote  from 
some  of  the  cases  cited  in  support  of  the  text  of  section 
319,  of  Dillon,  cited  as  authority  in  the  coal  float  cfise, 
supra.  In  Haynes  v.  City  of  Cape  May,  50  N.  J.  L. 
55,  it  is  said:  * 'There  are  circumstances  under  which 
the  court  will  inquire  into  the  reasonableness  of  ordin- 
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ances  passed  by  a  municipal  body  under  legislative  powers 
granted  to  it. 

"Those  circumstances  exist  when  the  powers  granted 
by  the  Legislature  are  expressed  in  terms  general  and 
indefinite.  But  where  the  Legislature  has  defined  the 
delegated  powers,  and  prescribed  with  precision  the  pen- 
alties that  may  be  imposed,  an  ordinance  within  the 
powers  granted,  prescribing  a  penalty  within  the  desig- 
nated limit,  can  not  be  set  aside  as  unreasonable." 

And  in  another  one  of  those  cases  it  was  said:  "But 
the  Legislature  has  granted  ample  power  of  legislation 
upon  the  subject  of  the  erection  and  use  of  steam  engines 
within  the  city  limits,  to  the  mayor  and  city  council  of 
Baltimore,  independent  of  the  power  *to  prevent  and  re- 
move nuisances. '  They  are  clothed  with  the  power  to  pass 
ordinances  'for  the  prevention  and  extinguishment  of 
fires,'  for  'securing  persons  and  property  from  danger  or 
destruction,  *  *  *.  It  has  been  well  said  in  refer- 
ence to  such  general  grants  of  power  that  as  to  the  de- 
gree of  necessity  for  municipal  legislation  on  the  subjects 
thus  committed  to  their  charge,  the  mayor  and  city  coun- 
cil are  the  exclusive  judges,  while  the  selection  of  the 
means  and  manner  ( contributory  to  the  end )  of  exer- 
cising the  powers  which  they  may  deem  requisite  to  the 
accomplishment  of  the  objects  of  which  they  are  made 
the  guardians,  is  committed  to  their  sound  discretion. 
This  discretion  is  very  broad,  but  is  not  absolutely  and  in 
all  cases  beyond  judicial  control.  *  *  And  while  we  hold 
that  this  power  of  control  by  the  courts  is  one  to  be  most 
cautiously  exercised,  we  are  yet  of  opinion  there  may  be 
a  case  in  which  an  ordinance  passed  under  grants  of 
power  like  those  we  have  cited,  is  so  clearly  unreason- 
able, so  arbitrary,  oppressive  or  partial,  as  to  raise  the 
presumption  that  the  Legislature  never  intended  to  con- 
fer the  power  to  pass  it,  and  to  justify  the  courts  in  in- 
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terferiiig  and  setting  it  aside  as  a  plain  abuse  of  author- 
ity.'' Mayor,  etc.,  v.  Radecke,  49  Md.  217,  33  Am. 
Rep.  239. 

In  another  of  those  cases  it  is  said:  "It  is  contended 
by  the  appellees  that  the  town  did  not  have  the  power  to 
pass  the  ordinance.  It  is  provided  by  statute  that  cities 
and  towns  have  the  power  'to  establish  and  regulate  mar- 
kets; to  provide  for  the  measuring  or  weighing  of  hay, 
coal,  or  any  other  article  for  sale.'  This  statute  ex- 
pressly confers  on  cities  and  towns  the  power  to  provide 
for  the  measuring  or  weighing  of  hay,  coal,  or  any  other 
article.  The  manner  in  which  the  power  conferred  shall 
be  exercised  is  left  to  the  discretion  of  the  corporation; 
subject,  however,  to  the  general  rule  that  the  ordinance 
must  be  reasonable."  Davis  v.  Tovm  of  Anita,  73  Iowa, 
325.  To  the  same  effect  is  Meyers  v.  Chicago^  etc.,R.  Co., 
57  Iowa,  555,  also  cited  in  Dillon. 

And  in  another  of  those  cases  the  Supreme  Court  of 
California  said:  ''On  this  subject,  the  rule  is  this: 
Where  the  Legislature  in  terms  confers  upon  a  munici- 
pal corporation  the  power  to  pass  ordinances  of  a  speci- 
fied and  defined  character,  if  the  power  thus  delegated  be 
not  in  conflict  with  the  constitution,  an  ordinance  passed 
pursuant  thereto  can  not  be  impeached  as  invalid  be- 
cause it  would  have  been  regarded  as  unreasonable  if  it 
had  been  passed  under  the  incidental  powers  of  the  cor- 
poration, or  under  a  grant  of  power  general  in  its  na- 
ture. In  other  words,  what  the  Legislature  distinctly 
says  may  be  done  can  not  be  set  aside  by  the  courts  be- 
cause they  may  deem  it  unreasonable  or  against  sound 
policy.  But  where  the  power  to  legislate  on  a  given 
subject  is  conferred,  and  the  mode  of  its  exercise  is  not 
prescribed,  then  the  ordinance  passed  in  pursuance 
thereof  must  be  a  reasonable  exercise  of  the  power,  or  it 
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will  be  pronounced  invalid."  Ex  parte  Chin  Yaii,  60 
Cal.  78. 

To  the  same  effect  is  Ex  parte  Frank,  52  Cal.  606,  and 
many  other  cases  cited  in  support  of  the  text  of  Dillon, 
supra,  and  elsewhere  too. numerous  even  to  cite,  and  we 
have  been  unable  to  find  any  case  to  the  contrary,  unless 
the  two  cases  first  above  referred  to  in  this  court  are  to 
be  so  regarded.  But  as  we  have  already  intimated,  we 
do  not  think  they  are  to  be  regarded  as  against  the  cur- 
rent of  authority,  when  the  language  employed  in  them 
is  construed  as  we  have  done,  and  the  cases  were  both 
correctly  decided  on  the  facts. 

But  before  we  can  consider  the  question  whether  the 
ordinance  here  involved  is  a  reasonable  exercise  of  the 
powers  vested  in  the  corporation,  we  must  inquire  what 
the  nature  and  extent  of  the  powers  are  that  have  been 
conferred  by  the  Legislature  of  this  State  upon  munici- 
pal corporations;  because  if  the  Legislature  has  conferred 
the  power  to  pass  ordinances  of  the  specified  and  defined 
character  of  the  one  here  in  question,  according  to  the 
principles  we  have  laid  down  above,  then  no  inquiry 
can  be  made  as  to  the  reasonableness  of  the  ordinance. 
In  that  event  we  would  be  limited  in  our  investigation 
to  the  single  question  whether  the  act  of  the  Legislature 
conferring  the  power  was  valid  and  constitutional  or  not. 

The  adjudicated  cases  cited  by  the  appellee's  counsel 
in  support  of  the  validity  of  the  ordinance  here  in  ques- 
tion were  cases  where  the  municipalities  had  been  em- 
powered by  the  Legislature  of  the  State  of  Massachusetts 
to  pass  the  particular  and  specified  ordinances  prohibit* 
ing  the  use  of  screens  in  saloons.  No  power  has  been 
conferred  by  the  Legislature  of  this  State  on  municipal 
corporations  to  pass  ordinances  of  that  particular  char- 
acter; that  is,  no  statute  has  specified  ordinances  to  pre- 
vent the  use  of  screens  by  saloons  as  among  those  that 
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cities  are  empowered  to  pass.  Hence  the  cases  cited  by 
appellee's  counsel  are  not  only  not  in  point  here,  but 
their  influence  is  against  appellee's  contention,  if  they 
are  entitled  to  any  weight  at  all,  because  the  enactment 
of  such  d  statute  in  Massachusetts  is  a  tacit  recognition 
by  the  lawmaking  power  of  that  State  that  municipal 
corporations  there  had  no  power  to  pass  ordinances  of 
that  kind  without  a  statute  specifically  authorizing  the 
same.  The  statute  upon  which  the  claim  is  based  in  this 
case,  that  the  corporation  had  the  power  to  pass  the  ordi- 
nance here  in  question  empowered  cities  ''To  regulate 
and  license  all  inns,  taverns,  or  other  places  used  or  kept 
for  public  entertainment;  also  all  shops  or  other  places 
kept  for  the  sale  of  articles  ( liquors )  to  be  used  in  and 
upon  the  premises"  (Subd.  13,  section  3106,  R.  S.  1881. ); 
*  *  **and  to  regulate  all  places  where  intoxicating 
liquors  are  sold  to  be  used  on  the  premises."  R.  S. 
1881,  section  3154,  and  the  general  welfare  clause. 

It  would  be  diflBcult  to  conceive  of  a  more  general 
grant  of  power.  The  two  subdivisions  of  the  sections 
referred  to  are  almost  as  general  and  indefinite  as  tlie 
general  welfare  clause.  The  power  to  legislate  upon  a 
given  subject  is  conferred  upon  municipal  corporations, 
but  the  mode  of  its  exercise  is  not  prescribed,  and  the 
kind  of  ordinances  that  they  are  empowered  to  pass  is 
not  specified  or  defined.  The  Legislature  has  not  said 
here  what  distinct  or  particular  acts  may  be  done  by  the 
corporation.  It  has  not  said  that  municipal  corporations 
may  pass  ordinances  of  the  kind  here  involved.  If  it 
had,  that  would  end  the  inquiry.  As  it  has  not,  by  the 
uniform  current  of  authority,  ordinances  passed  under 
such  a  general  grant  of  power  must  be  reasonable,  con- 
sonant with  the  general  powers  and  purposes  of  the  cor- 
poration, and  not  inconsistent  with  the  laws  or  policy  of 
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the  State;  otherwise  it  is  the  duty  of  the  courts  to  declare 
them  void. 

We  therefore  hold  that  the  ordinance  here  involved  is 
open  to  the  inquiry  whether  its  passage  is  a  reasonable 
exercise  of  the  power  conferred  by  the  Legislature*  It 
is  strenuously  Insisted  that  the  corporation,  by  the  police 
power,  is  authorized  to  pass  the  ordinance  in  question, 
whether  it  is  reasonable  or  unreasonable.  The  police 
power  of  the  State,  so  far,  has  not  received  a  full  and 
complete  definition.  It  may  be  said,  however,  to  be  the 
right  of  the  State,  or  State  functioijary,  to  prescribe  reg- 
ulations for  the  good  order,  peace,  health,  protection, 
comfort,  convenience  and  morals  of  the  community, 
which  do  not  encroach  on  a  like  power  vested  in  Con- 
gress by  the  federal  constitution,  or  which  do  not  violate 
any  of  the  provisions  of  the  organic  law.  Of  this  power 
it  may  be  said  that  it  is  known  when  and  where  it  begins 
but  not  when  and  where  it  terminates.  But  this  power, 
whatever  may  be  its  limits,  resides  in  the  State  in  its 
sovereign  capacity,  and  can  only  be  possessed  and  exer- 
cised by  a  municipal  corporation  by  a  delegation  thereof 
to  the  municipality  by  the  lawmaking  power  of  the  State. 
City  of  Grawfordsville  v.  Braden,  130  Ind.  149;  15  Am. 
and  Eng.  Encyc.  of  Law,  1166,  1167,  and  authorities 
there  cited. 

So  that  at  last  the  validity  of  the  ordinance  depends 
upon  whether  it  is  a  reasonable  exercise  of  the  power 
conferred  or  not.  It  forbids  the  erection  or  maintenance 
of  door  screens,  window  blinds,  stained,  ground,  colored 
or  darkened  glass  to  the  doors,  windows  or  openings  of  any 
saloon,  shop  or  other  place  where  intoxicating  liquors 
are  sold  to  be  used  on  the  premises,  or  the  erection  or 
maintenance  of  any  obstruction  of  any  kind  whatever, 
of  such  doors,  windows  or  openings,  that  will  obscure  or 
prevent  a  full  view  of  the  interior  of  such  saloon,  etc. 
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Provided,  That  it  is  not  to  be  so  construed  as  to  prevent 
such  saloon  keepers  and  other  persons  mentioned  from 
having  the  usual  and  ordinary  shutters  to  their  doors. 

Under  this  ordinance,  if  valid,  it  would  make  the  use 
of  the  ordinary  door  screen  of  window  shutters,  window 
screens  and  window  curtains  to  the  doors  or  windows  of 
a  saloon  unlawful,  and  it  would  likewise  make  it  unlaw- 
ful to  maintain  stained,  ground,  colored  or  darkened 
glass  of  any  kind  to  any  of  such  doors  or  windows. 

We  know  of  our  own  knowledge,  common  alike  to  all, 
that  the  use  of  door  screens,  window  screens,  window 
shutters,  window  curtains  and  blinds,  ground,  darkened 
and  colored  glass  used  in  and  to  doors  and  windows  are 
among  tlie  comforts  and  conveniences  of  civilized  life. 
They  are  used  in  other  business  houses  than  saloons,  in 
private  residences,  in  public  buildings  and  offices,  in 
hotels  and  dining  halls,  in  depots,  in  court  houses,  and 
in  churches.  Indeed,  it  may  be  said  that  they  are  nec- 
essary comforts  and  conveniences  of  civilized  life,  almost 
as  much  so  as  houses  are  to  live  in  and  to  do  business 
in.  The  protection  of  the  occupants  of  such  houses  and 
places  against  the  fierce  rays  of  the  sun  in  the  proper 
use  of  such  houses  and  places  may  be  almost,  if  not 
quite,  as  necessary  to  protection  against  the  storm  and 
the  rain,  and  the  inclemency  of  the  weather  generally. 
It  may  be  admitted  that  the  evils  arising  from  the  sale 
of  intoxicants  have  been  so  great  that  it  has  become  the 
settled  policy  of  the  State,  from  the  earliest  times,  to  place 
and  keep  the  traffic  under  stringent  restrictions  by  the 
statutes  of  the  State,  and  that  these  evils  are  often  in- 
creased by  violations  of  these  statutory  restrictions  by 
licensed  dealers.  But  we  can  not  concur  in  the  conten- 
tion of  appellee's  counsel  that  the  saloon  "business  is  an 
illegitimate  one,  and  that  in  order  to  make  large  profits 
therein  it  is  necessary  to  constantly  violate  the  law." 
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The  business  is  one  that  any  one  could  lawfully  engage 
in,  in  the  absence  of  any  statute  on  the  subject,  and  the 
statutes  of  the  State,  which,  from  time  to  time,  have  im- 
posed restrictions  and  burdens  upon  the  traffic,  do  not 
proceed  upon  the  idea  that  the  business  is  illegitimate, 
and  seek  to  legalize  an  illegitimate  business,  but  proceed 
upon  the  idea  that  the  business  is  legitimate,  and,  owing 
to  the  eyils  arising  from  it,  seek  to  place  it  under  restric- 
tions and  burdens  so  as  to  lessen  those  evils. 

Be  this  as  it  may,  there  is  no  reason  in  saying  that  be- 
cause some  saloon  keepers  violate  the  law  all  shall  be  de- 
prived of  the  use  of  the  necessary  comforts  and  conveni- 
ences of  civilized  life  in  their  business.  If  the  corpora- 
tion can  make  it  unlawful  for  them  to  use  screens  to  ex- 
<;lude  flies  and  insects,  they  may  make  it  unlawful  for 
them  to  use  shutters  to  their  doors  to  exclude  the  cold, 
the  storm,  and  the  rain;  if  it  can  make  it  unlawful  for 
them  to  use  window  shutters  and  w^indow  blinds  and 
curtains,  colored,  stained,  and  ground  glass  in  doors 
and  windows  of  their  saloons,  under  the  pretense  of  per- 
mitting an  unobstructed  view  into  the  interior  of  their 
saloons,  the  better  to  detect  violations  of  the  liquor  law, 
then  there  is  no  reason  why  they  can  not  be  compelled 
to  make  the  whole  front  of  their  saloons  of  solid  glass, 
without  any  wood  or  any  other  material.  Indeed,  if  the 
corporation  has  the  power  to  make  the  ordinance  here 
in  question,  for  the  reasons  given  in  the  preamble  there- 
to, then  it  necessarily  has  the  power  by  ordinance  to 
compel  them  to  open  the  whole  front  of  their  saloons, 
from  one  side  to  the  other,  without  even  the  poor  privi- 
lege of  putting  solid  glass  in  as  a  protection  against 
storm,  rain,  and  the  inclemency  of  the  weather,  and 
against  theft  and  robbery. 

This  court,  in  Deckery,  Sargeaniy  125  Ind.  404,  in  hold- 
VoL.  138—23 
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ing  an  ordinance  valid  forbidding  the  use  of  screens  by 
saloon  keepers  between  11  o'clock  in  the  evening  and  5 
o'clock  in  the  morning  recognized  the  principle  that 
such  an  ordinance  might  not  be  valid  when  applied  to 
that  portion  of  the  day  when  the  saloon  keeper  was  au- 
thorized  to  sell  under  his  license.  There  can  be  no  doubt 
that  such  an  ordinance  would  be  within  the  power  granted^ 
and  reasonable  if  it  is  confined  in  its  operation  to  such 
times  as  the  saloon  keeper  is  not  allowed  to  do  business, 
as  between  11  o'clock  at  night  and  5  o'clock  in  the  morn- 
ing, on  Sundays  and  legal  holidays,  and  other  days  on 
which  they  are  prohibited  from  doing  business. 

We  are  of  opinion  that  the  ordinance  here  involved 
goes  beyond  any  power  conferred  upon  the  common 
council,  either  by  express  statute  or  by  necessary  im- 
plication, and,  therefore,  void. 

The  circuit  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

The  judgment  is  reversed,  the  cause  remanded,  with, 
instructions  to  sustain  the  demurrer  to  the  complaint. 

Filed  Oct.  31, 1893;  petition  for  a  rehearing  overruled  Jane  8, 18^4. 


No.  16,867. 

'i88  854  Crbe,  Administrator,  et  al.  v.  Sherfy, 

158   3U  ' 

11^  ^  Conveyance. — From  Father  to  Son  on  Consideration  of  Maintenance, 
etc.f  for  Remainder  of  Life. — Death  of  Son, — Action  to  Set  Aside  Con- 
veyance.— Demand. — Tender. — Where  a  father  conveyed  land  and 
farming  implements  to  his  son  in  consideration  of  $500  and  a 
promise  by  the  son  to  give  him  a  home  with  him,  and  care  for  him 
in  sickness,  and  do  his  washing  and  mending,  for  the  remainder  of 
the  father's  life,  and  the  son  did  care  for  his  father,  and  fnmished 
him  a  home,  as  per  agreement,  for  more  than  six  years,  when  the 
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son  died,  having  never  paid  the  $500  which  was  evidenced  by  a 
note,  the  widow  and  infant  children  of  the  son  having  abandoned 
the  father,  home,  and  land,  shortly  after  the  son's,  death,  over  the 
father's  advice  and  objection,  and  never  returned  to  look  after  or 
care  for  him,  it  was  not  necessary,  before  instituting  an  action  to 
set  aside  the  conveyance  and  cancel  the  note,  that  the  father  should 
demand  a  performance  of  the  contract  or  that  the  land  be  restored 
upon  a  tender  of  the  note,  as  neither  the  administrator,  the  widow, 
nor  infant  children,  could  have  restored  the  land,  and  revested  the 
father  with  complete  title  if  the  note  had  been  surrendered  to  them. 
Same. — Condition  Subsequent y  Breach  of. — Beversion, — Action  to  Set 
Aside  Conveyance, — Quieting  Title, — Cancellation  of  Note, — In  such 
case,  the  court  held  that  the  deed  was  made  upon  a  condition  sub- 
sequent, viz:  Home,  maintenance,  support,  etc.,  for  the  remainder 
of  his  life,  and  that  upon  the  breach  of  such  condition  in  the 
manner  above  stated,  the  title  reverted  to  the  grantor,  and  that  the 
father's  title,  in  the  same  should  be  quieted,  and  thef500  note,  above 
mentioned,  canceled. 

From  the  Monroe  Circuit  Court. 

J.  H,  Louderiy  T.  J.  Louden,  and  E,  Corr,  for  appel- 
lants. 

E.  K.  Millen  and  H.  C.  Duncan,  for  appellee. 

Dailby,  J. — ^This  is  an  action  by  the  appellee  against 
the  appellants,  to  set  aside  a  conveyance  executed  by  the 
appellee  to  the  decedent,  Joseph  D.  Sherfy,  and  to  quiet 
the  title  of  the  appellee.  The  appellants,  Elmer  Sherfy 
and  Ida  Sherfy,  are  minors,  who  appear  by  guardian  ad 
litem.  After  the  issues  were  made,  there  was  a  trial  in 
the  court  below  before  the  court,  and  at  the  request  of 
the  appellants  the  court  made  a  special  finding  of  the 
facts,  and  stated  its  conclusion  of  law  thereon,  on  which 
judgment  was  rendered  for  the  appellee.  The  appel- 
lants appeal  to  this  court,  and  assign  errors  severally 
and  jointly  to  the  proceedings  in  the  lower  court.  To 
the  amended  complaint  filed  in  the  cause  the  appellants 
demurred  separately  and  severally  for  the  reason  that  it 
did  not  state  facts  "sufficient  to  constitute  a  cause  of 
action.     The  court  overruled  the  demurrer,  to  which  the 


356  SUPREME  COURT  OF  INDIANA, 

Cree,  Administrator,  et  aL  v.  Sherfy. 

defendants  excepted,  and  to  this  ruling  each  of  the  ap- 
pellants separately  and  severally  assign  error,  which 
brings  into  review  the  facts  alleged  in  the  complaint, 
viz:  That  on  the  24th  day  of  November,  1886,  the  plaintiff 
was  the  owner  of  certain  real  estate  therein  described, 
containing  53  acres,  of  the  value  of  $5,000;  that  his 
son  Joseph  resided  with  him  up  to  the  time  of  his  mar- 
riage with  the  defendant,  Mary  E.  Sherfy,  in  1885,  after 
which,  said  Joseph  and  his  wife  continued  to  live  with 
the  plaintiff;  that  on  said  24th  day  of  November,  188G, 
the  plaintiff  entered  into  a  contract  with  his  said  son, 
by  the  terms  of  which  he  was  to  convey  to  the  son 
said  real  estate  and  his  farming  implements,  for  the  fol- 
lowing consideration,  to  wit:  The  sum  of  $500,  and  the 
further  consideration  that  the  grantee  should  board  the 
grantor,  do  his  washing  and  mending,  and  wait  on  him 
in  sickness,  and  otherwise  care  for  him  during  tixe  re- 
mainder of  his  life,  which  contract  was  executed  in 
writing,  and  a  copy  thereof  is  filed  with  the  complaint. 
Plaintiff  further  alleges  that  pursuant  to  said  agreement, 
he  conveyed  said  property  to  his  son,  Joseph  D.  Sherfy, 
but  the  consideration  for  such  transfer  has  wholly  failed 
in  this,  to  wit:  That  although  the  said  Joseph  received, 
to  his  sole  use  and  benefit,  the  said  farming  implements, 
etc.,  and  the  use,  occupancy,  and  profits  of  said  real 
estate  for  five  years,  etc.,  the  plaintiff  has  at  no  time 
been  paid  the  said  sum  of  $500,  or  any  part  thereof; 
that  on  the  15th  day  of  April,  1892,  the  said  Joseph  D. 
Sherfy  died  intestate,  leaving  surviving  him  his  wido^r, 
the  said  Mary  E.  Sherfy,  and  his  minor  children,  the 
defendants,  Elmer  and  Ida  Sherfy;  that  on  the  21st  day 
of  April,  1892,  the  defendant,  Robert  A.  Cree,  was  dulj'^ 
appointed  administrator  of  the  personal  estate  of  said 
decedent,  and  is  now  acting  as  such;  that  by  reason  of 
the  death  of  said  Joseph  D.  Sherfy,  and  the  abandon- 
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ment  of  the  said  contract  and  agreement,  by  any  and  all 
persons  in  any  way  claiming  under  him,  the  plaintiff 
was  left  alone,  and  re-entered  and  remained  in  posses- 
sion of  said  premises  to  care  for  the  same,  and  as  best 
he  could  provide  himself  with  the  necessaries  of  life. 
Wherefore  he  asks  that  the  title  to  said  real  property  be 
revested  in  him,  and  quieted  against  the  defendants,  and 
for  other  proper  relief.  The  sufficiency  of  the  complaint, 
and  the  conclusion  of  law  upon  the  facts  found  under 
any  testimony  that  might  have  been  properly  heard  on 
the  trial  of  the  cause,  are  the  questions  presented  by  the 
record.  It  is  contended  on  behalf  of  the  appellants  that 
the  complaint  states  no  cause  of  action  against  the  widow 
and  children  of  Joseph  D.  Sherfy,  because  it  does  not 
allege  a  return  or  offer  to  return  what  was  received  by 
the  appellee;  that  the  complaint  to  be  good  on  demurrer 
must  show  that  Samuel  Sherfy  had  tendered,  previous 
to  the  commencement  of  this  action,  the  note  he  held 
against  the  decedent  for  $500,  and  a  sum  of  money  equal 
to  the  value  of  his  support  for  the  six  years  he  lived 
with  the  son.  They  also  insist  that  the  complaint  is 
bad  on  demurrer,  because  it  fails  to  allege  a  demand 
made  by  the  plaintiff  for  the  performance  of  the  contract 
before  it  was  filed,  and  that  there  is  no  allegation  in  the 
complaint  showing  conditions  in  the  deed;  that  the 
agreement  by  decedent  to  pay  $500,  and  "to  board  the 
father  as  a  member  of  the  family,  *  *  *  to  do  his 
washing  and  mending,  and  wait  on  and'  nurse  him  in 
time  of  sickness,  and  care  for  him  tenderly  as  a  son 
should  care  for  his  father  during  all  the  time  of  his 
natural  life, ''  was  a  contract  and  agreement  outside  of  the 
deed,  entered  into  by  the  plaintiff  and  the  son  after  the 
deed  was  executed,  and  that  the  complaint  contains  no 
averment  showing  that  the  deed  was  made  on  a  condi- 
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tion  subsequent,  and  hence  it  is  insufficient  to  warrant 
the  relief  sought  and  obtained. 

It  is  a  general  rule  that  a  contract  will  not  be  rescinded 
when  the  parties  can  not  be  placed  in  statu  quo.  In  or- 
der to  secure  a  party  his  rights,  as  well  as  to  enable  him 
to  institute  legal  proceedings,  in  causes  of  action  arising 
ex  contractu,  it  is  ordinarily  necessary  that  a  demand  be 
made  upon  the  party  who  is  bound  to  discharge  the  ob- 
ligation or  perform  the  contract.  The  legitimate  object 
of  a  demand  is  to  enable  the  party  to  perform  his  con- 
tract or  discharge  his  liability,  agreeable  to  the  nature  of 
it,  without  a  suit  at  law.  In  actions  on  contract,  the 
failure  to  make  a  necessary  demand  before  suit,,  is  cured 
by  proof  that  the  defendant  could  not  have  complied 
with  the  demand.      WUstach  v.  Hawkins,  14  Ind,  541. 

In  5  Am.  and  Eng.  Encyc.  of  Law,  528d,  it  is  said: 
**  Where  a  matter  alleged  lies  equally  in  the  knowlege  of 
the  plaintiff  and  defendant,  an  averment  of  notice  is  not 
necessary,  as  if  it  be  an  act  to  be  done  by  a  stranger. 
Neither  demand  nor  notice  nor  other  diligence  is  neces- 
sary when  the  party  to  be  charged  had  no  right  to  ex- 
pect it,  and  could  not  have  been  injured  by  the  omission 
of  it." 

The  doctrine  is  well  settled  that  the  law  never  requires 
the  doing  of  a  useless  thing.  Demand  is  not  necessary 
when  the  person  owing  the  debt  or  duty  has  means  of 
knowing  when  it  will  become  due  as  well  as  the  opposite 
party. 

The  rule  that  he  who  seeks  to  rescind  a  contract  of  sale 
must  first  offer  to  return  the  property  received,  and 
place  the  other  party  in  the  position  he  formerly  occu- 
pied, as  far  as  practicable,  prevails  equally  at  the  civil 
and  common  law,  but  it  presupposes  the  idea  that  there 
are  persons  to  whom  the  offer  or  transfer  may  be  success- 
fully made,  and  where,  as  in  this  case,  there  is  no  one 
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to  whom  the  proffer  of  the  note  is  due,  or  who  is  entitled 
to  receive  the  same,  the  act  would  be  of  no  avail,  and  it 
need  not  be  averred. 

In  the  case  at  bar,  neither  the  administrator,  the 
widow,  nor  the  infant  defendants  could  have  restored 
the  land  in  controversy  to  the  appellee  and  revested  him 
with  complete  title,  if  the  note  had  been  surrendered  to 
them.  In  our  opinion,  it  was  not  necessary  to  aver  the 
tender  of  the  note  under  the  circumstances  here  pre- 
sented,  and  we  think  the  complaint  is  sufficient. 

It  is  said,  in  28  Central  Law  Journal,  p.  321,  that 
"Conveyances  of  property  by  aged  and  infirm  people  to 
their  children,  in  consideration  of  promised  support  and 
maintenance,  are  somewhat  peculiar  in  their  character 
and  incidents,  and  must  sometimes  be  dealt  with  by  the 
courts  on  principles  not  applicable  to  ordinary  convey- 
ances.    A  person  incapacitated  by  the  infirmities  of  age 
for  active  pursuits  naturally  feels  a  strong  desire  to  place 
the  fruits  of  his  industry  and  enterprise  where  they  will 
secure  him,  during  the  remnant  of   his  life,  a  suitable 
and  proper  maintenance,  without  further  care  or  labor 
on  his  part.     One  thus  situated  also  naturally  prefers  to 
convey  his  property  to  his  child  for  that  purpose,  and 
that  his  child,  and  not  a  stranger,  should  assume  the 
obligation   to   maintain   him.     Paternal  affection  thus 
prompts  him,  and  he  relies  upon  the  filial  affection  of 
his  child  for  the  faithful  and  cheerful  performance  of 
the  obligation.     And  thus  it  is  when  an  aged  and   in- 
firm father  conveys  his  property  to  his  son,  in  considera- 
tion that  the  son  shall  care  for  and  maintain  him  during 
the  remainder  of  his  life,  elements  enter  into  the  trans- 
action peculiar  to  such  cases.    Such  a  transaction  *  *  is 
prompted  often  by  necessity,  always  by  affection  for,  and 
trust  in,  the  son  to  whom  he  has  transferred  his  means 
of  support.     Besides,  the  age  and  infirmity  of  the  father 
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may  unfit  him  in  a  degree  properly  to  protect  his  own  in- 
terests, and  may  render  him  subject  to  imposition.  Hence 
it  is  that  we  seldom  find  in  such  transactions  evidence 
of  that  deliberation  and  careful  regard  to  self-interest  on 
the  part  of  the  father,  which  usually  characterize  ordinary 
business  transactions  of  the  same  magnitude.  Because 
of  these  and  other  considerations  peculiar  to  a  case  like 
this,  it  is  the  duty  of  the  son,  and  he  should  regard  it  as 
his  highest  privilege,  fully  to  perform  his  agreement. 
This  is  not  only  a  moral  and  religious  duty,  but  it  is  a 
duty  of  which  a  court  of  equity  will  take  cognizance,  and 
grant  a  proper  relief  for  its  nonperformance." 

In  the  same  journal,  on  page  324,  it  is  said:  "Aeon- 
tract  to  support  is  a  contract  for  personal  services;  it  can 
not  be  performed  by  another,  unless  the  person  receiving 
the  support  consents  to  receive  it;  and  if  the  person  who 
is  to  furnish  the  support  die,  then  his  heirs,  executors 
or  administrators  must  keep  it. ' ' 

As  appears  from  the  complaint  and  the  finding  of  the 
court,  the  chief  consideration  for  the  conveyance  was  the 
home  comfort  of  the  grantor  and  his  support  in  declining 
years.  While  the  decedent  lived,  the  contract  was  faith- 
fully kept;  after  his  death,  the  widow  and  children  and 
aged  father  remained  together  for  two  weeks,  when  the 
widow  and  children,  over  his  advice  and  objection,  aban- 
doned the  home  and  removed  to  her  mother's  residence, 
four  miles  away,  and  never  returned  to  look  after  or  care 
for  the  appellee,  leaving  him  as  the  sole  occupant  of  the 
premises.  The  appellants  having  refused  to  remain  and 
execute  the  agreement,  they  are  in  no  better  situation 
than  the  grantee  would  occupy  if  he  were  alive  and  had 
deserted  the  father.  It  would  not  be  pretended  that  if 
the  son  had  forsaken  the  father,  under  like  circum- 
stances, he  would  have  any  standing  in  a  court  of  equi- 
ty.    It  is  the  province  of  a  court  of  conscience  when 
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asked  for  relief,  a  right  of  action  having  arisen  to  one  of 
the  parties,  to  place  the  survivors  as  nearly  in  the  posi- 
tion relatively  they  would  have  occupied,  but  for  the 
death,  as  it  was  possible  to  do.  Act  of  God  inures  as 
excuse  and  relief  to  both  parties  to  a  contract.  If  it 
legally  releases  the  one  from  executing  a  work  he  has 
undertaken,  it  efqually  protects  the  other  from  paying  for 
more  than  has  been  done.  Doster  v.  Brown,  71  Am. 
Dec.  153. 

The  case  we  are  now  considering  presents  many  feat- 
ures of  resemblance  to  that  of  Richter  v.  Richter,  111 
Ind.  456  (461),  in  which  this  court  say:  *'The  grantee 
having  abandoned  the  land  without  sufl&cient  excuse,  and 
without  offering  to  perform  a  continuous  and  fixed  duty 
which  rested  upon  him,  no  demand  for  performance  was 
necessary  in  order  to  entitle  the  grantor  to  re-enter. 
Abandoning  the  land,  under  the  circumstances,  must  be 
regarded  as  equivalent  to  such  a  renunciation  of  the  con- 
tract as  authorized  the  grantor  to  enter  and  treat  the  ar- 
rangement as  at  an  end." 

In  the  carefully  considered  case  of  Lindsay  v.  Glass,  119 
Ind .  301  ( 304 ) ,  it  is  said :  '  *  One  who  accepts  the  property 
of  a  sister,  or  a  parent,  and  agrees  in  consideration  there- 
of to  furnish  a  home,  with  suitable  maintenance  and  sup- 
port, does  not  perform  his  contract  fairly  and  according 
to  its  spirit  by  simply  furnishing  shelter  and  subsist- 
ence. A  home  is  something  in  addition  to  a  roof  over 
one's  head,  with  food  and  drink  supplied  by  strangers." 
It  is  suggested  by  the  learned  counsel  for  the  appellants 
that  the  deed  in  controversy  is  an  absolute  conveyance 
in  fee,  and  no  condition  of  any  kind  was  annexed  there- 
to; that  a  condition  subsequent  which  will  defeat  an  es- 
tate created  by  a  deed,  must  be  fairly  expressed  in  the 
deed  itself.  This  is  too  narrow  a  vi6w  of  the  question. 
The  case  is  parallel  in  principle  with  Leach  v.  Leach ^  4 
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Ind.  628,  in  which  a  father  conveyed  a  farm  to  his  son 
for  the  nominal  consideration  of  one  dollar.  Contem- 
poraneously with  the  conveyance,  the  son  executed  a  bond 
to  the  father  in  which,  after  reciting  the  conveyance,  he 
bound  himself,  in  consideration  thereof,  to  cultivate  the 
land  and  deliver  a  certain  share  of  the  crops  to  the 
grantor  during  his  lifetime.  It  was  held  that  the  son 
took  the  land  on  a  condition  subsequent.  A  difference 
of  one  day  appears  between  the  date  of  the  deed  of  con- 
veyance and  the  agreement  for  support,  but  this  may 
have  been  the  mere  inadvertence  of  the  parties  and  the 
scrivener,  and  their  mutual  mistake.  The  trial  court 
found  that  they  were  contemporaneous,  and  the  evidence 
not  being  in  the  record,  we  must  conclude  in  favor  of  the 
correctness  of  its  finding. 

It  is  shown  by  the  special  finding  that  the  decedent 
and  the  appellee  were  together  three  hundred  and  thirty- 
two  weeks  under  this  arrangement,  and  the  latter^s board, 
in  excess  of  services,  was  worth  $415;  that  the  decedent 
improved  the  land  to  the  amount  of  $150,  and  con- 
structed buildings  and  made  repairs  worth  $220.  Total, 
$785,  for  which,  if  no  remuneration  were  received,  a  re- 
covery might  be  had  in  this  or  another  action  on  the 
quantum  meniit  in  favor  of  the  administrator  or  heirs; 
but  there  was  received  by  the  grantee  rent  of  land  QH 
years  at  $130  per  year,  $812.50;  timber,  $200.  Total, 
$1,012.50,  and  in  addition,  as  per  agreement,  all  farm- 
ing implements  on  the  farm,  the  value  of  which  does  not 
appear.  It  would  seem  from  these  facts  that  the  son  was 
abundantly  compensated  for  his  services  to  the  father, 
who  is  now  eighty-two  years  of  age,  and  the  court  so 
found.  The  court  reached  the  conclusion  that  the  deed 
was  made  upon  a  condition  subsequent,  which  has  been 
broken  in  the  manner  hereinbefore  stated,  and  that  the 
title  of  the  appellee  in  the  land  should  be  quieted  and 
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the  $500  note  canceled.     The  conclusion  is  so  manifestly 
just  that  it  ought  not  to  be  disturbed. 

The  judgment  of  the  court  below  is  therefore  afl&rmed. 

Filed  June  5,  1894. 


•  No.  16,664. 

Hollinger  v,  Reeme  et  al. 

Judgment. — Fraud  in  Obtaining, — Necessary  Showing  in  Application 
for  Belief. — A  party  who  seeks  relief  from  a  judgment  alleged  to 
have  been  obtained  against  him  by  fraud  must  show  in  his  applica- 
tion that  he  has  a  meritorious  defense  which  he  was  prevented  from 
making,  that  he  was  not  guilty  of  laches  in  failing  to  prevent  or 
discover  the  fraud,  and  that  he  seeks  relief  promptly  after  making 
the  discovery. 

8ame. — Unauthorized  Appearance  by  Attorney. — Bemedy. — Injunction. — 
Belief  by  a  defendant  against  a  judgment  obtained  through  the  un- 
authorized appearance  of  an  attorney  should  be  sought  in  the 
original  cause  by  way  of  an  application  therein  for  a  stay  of  pro- 
ceedings and  a  hearing  upon  the  merits,  and  not  by  way  of  a  col- 
lateral proceeding  for  an  injunction. 

From  the  Vigo  Circuit  court. 

M.  Hollinger  and  Mack  and  Henry y  for  appellant. 
/.  Cr.  McNutt  and  F.  A.  McNutt,  for  appellees. 

Dailey,  J. — ^This  was  an  action  by  appellant,  Hol- 
linger, against  the  appellees,  Reeme,  Quackenbush,  and 
Stout,  sheriff  of  Vigo  county,  to  perpetually  enjoin  the 
collection  of  a  certain  judgment,  and  to  have  the  same 
set  aside  and  held  for  naught.  The  complaint  is  as  fol- 
lows: -"Plaintiff,  complaining,  shows  the  court  that  on 
the  29th  day  of  January,  1878,  these  defendants,  Reeme 
and  Quackenbush,  filed  a  complaint  in  this  court,  cause 
number  9917,  against  this  plaintiff  and  one  David  R. 
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Stith;  that  said  action  was  upon  a  joint  obligation  pur- 
porting to  be  the  joint  obligation,  not  several  nor  joint 
and  several  promise  of  the  said  Stith  and  Hollinger, 
a    copy    of     said    complaint,    pleadings    and    dockets 
and     judgments    are    made    a    part     hereof,    exhibits 
marked   'A;'  that  on   the   10th   day   of  March,    1880, 
upon   the  hearing  and  trial  of    said    cause,   judgment 
was    rendered    against    said    Stith   and   this    plaintiff 
Hollinger  for  the  sum  of  $1,033.33;  that  on  March  16, 
1880,  the  said  court,  after  proper  hearing,  duly  rendered 
judgment  in  said  cause  against  said  Stith  as  sole  defend- 
ant for  said  sum  of  $1,033.33,  wholly  releasing    this 
plaintiff  Hollinger  from  any  liability  thereon,  and  that 
said  judgment  duly  rendered  against  said  Stith  still  re- 
mains in  full  force  and  effect;  that  on  the  12th  day  of 
August,  1880,  these  defendants,  Reeme  and  Quacken- 
bush,  having  fully  abandoned  the  original  claim,  No. 
9,917,  brought    a    separate  proceeding   in    said    court 
against  this  plaintiff  to  bind  him  to,  and  as  a  party  judg- 
ment defendant  with  said  Stith  in,  the  above  recited  judg- 
ment for  $1,033.33;  that  this  last  cause  referred  to  was 
No.  12,127,  and,  after  proper  hearing,  judgment  was 
awarded  against  this  plaintiff  for  costs  of  the  proceeding 
November  5,  1885,  and  the  cause  dismissed,  and  a  copy 
of  said  pleadings  and  record  is  filed  herewith  as  a  part 
of  this  marked  exhibit  'B';  that  cause  No.  9,917,  al- 
though fully  disposed  of  by  the  court  and  abandoned  by 
said  Reeme  and  Quackenbush  March  16,  1880,  still  re- 
mained on  the  docket  of  the  court,  and  plaintiff,  believ- 
ing the  same  was  at  an  end,  left  the  State  in  1881  and 
removed  to  the  territory  of  New  Mexico,  and  remained  a 
non-resident  of  this  State  until  1887;  that  no  ojie  was 
authorized  to  represent  him  in  said  cause  or  to  make  any 
agreement  for  him,  and  he  had  no  knowledge  that  said 
suit  was  still  pending  in  said  court;  that,  as  appears  of 
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record  in  this  court,  on  the  3d  day  of  November,  1885, 
the  defendants  herein,  Reeme  and  Quackenbush,  or  some 
one  in  their  behalf,  fraudulently  and  without  this  plain- 
tiff's knowledge  or  consent,  caused  a  judgment  to  be  en- 
tered against  this  plaintiff  and  said  Stith  as  by  agree- 
ment, for  $150  and  costs  for  $50,  and  plaintiff  herein 
says  that  he  had  been  his  own  attorney  in  said  cause 
and  had  no  other;  there  never  was  such  an  agreement 
made  by  him,  or  any  one  authorized  to  make  such,  and  that 
the  entry  of  said  judgment  was  a  gross  fraud  upon  him 
and  this  court,  and  that  the  court  made  no  inquiry  into 
the  merits  of  said  cause,  and  had  such  cause  been  sub- 
mitted to  the  court  for  inquiry,  no  judgment  could  have 
been  rendered  against  him;  that  plaintiff  had  no  knowl- 
edge that  said  judgment  had  been  rendered  against  him 
until  about  the  time  of  the  issuing  of  an  execution  on 
said  judgment,  which  was  on  or  about  the  5th  of  June, 
1891.  Said  execution  was  issued  by  the  defendants, 
Reeme  and  Quackenbush,  to  the  defendant  Stout,  who 
is  sheriff  of  this  county,  who  is  threatening  to  levy  the 
same  upon  the  property  of  this  plaintiff  in  this  county. 
Wherefore,  plaintiff  prays  the  court  to  grant  a  temporary 
restraining  order  until  the  final  hearing  of  this,  and,  upon 
the  final  hearing  of  this  cause,  to  grant  a  perpetual  in- 
junction and  set  aside  and  hold  for  naught  said  judg- 
ment." 

Appellees  demurred  to  appellant's  complaint,  which 
demurrer  was  sustained  by  the  court,  and,  appellant  re- 
fusing to  plead  further,  judgment  was  rendered  in  favor 
of  appellees..  The  error  assigned  is  the  sustaining  of 
such  demurrer.  The  only  question  raised,  therefore,  is 
the  sufficiency  of  appellant's  complaint.  "Exhibit  A," 
as  suggested,  is  the  record  of  the  proceedings  in  cause 
No.  9,917,  Vigo  Circuit  Court,  and  such  cause  is  entitled 
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'*Josiah  B.  Reeme,  Augustus  L.  Quackenbush  v.  David 
R.  Stith,  Martin  Hollinger." 

The  complaint  in  said  9,917  shows  that  Stith  and 
Hollinger  executed  a  note  for  $800  with  interest  to  one 
Keith,  who  had  assigned  the  same,  before  the  suit  was 
instituted,  to  plaintiffs,  Reeme  and  Quackenbush.  Ac- 
tion No.  9,917  seems  to  have  been  brought  previous  to 
February  27,  1878,  for  on  that  day  it  appears  that  de- 
fendants filed  answers  therein.  • 

Upon  issues  joined  the  cause  came  on  for  trial  on 
March  3,  1880,  and  the  jury  rendered  a  verdict  for  the 
plaintiffs  in  the  sum  of  $1,038.33.  On  March  10,  1880, 
judgment  was  rendered  on  the  verdict  in  favor  of  the 
plaintiffs,  Reeme  and  Quackenbush,  against  the  defend- 
ants, Stith  and  Hollinger.  Said  judgment  was  set  aside 
on  March  16,  1880.  On  June  8,  1880,  the  court  over- 
ruled the  motion  of  the  defendants  for  a  new  trial  and 
rendered  judgment  against  Stith  alone. 

On  the  same  day  the  record  reads:  "And  comes  now 
defendant  Hollinger,  and  files  his  demurrer  to  plaintiff's 
complaint,  and  the  court,  being  advised,  overruled  said 
demurrer,  and  the  defendant  excepts  thereto,  and  is  or- 
dered  to  answer  and  a  day  is  given." 

It  appears  the  case  then  lay  dormant  until  November 
3,  1885,  when  the  record  shows  the  following  entry: 
''Come  again  the  parties  by  their  attorneys  aforesaid  and 
this  cause  being  at  issue  and  coming  on  for  trial  the 
same  is,  by  agreement,  submitted  to  the  court,  and  by 
agreement  the  court  finds  for  the  plaintiffs  and  assesses 
their  damages  at  the  sum  of  one  hundred  and  fifty  dol- 
lars ($150)." 

The  judgment  for  $150  and  costs  is  the  one  which  the 
appellant  seeks  to  permanently  enjoin  and  set  aside. 
* 'Exhibit  B"  is  an  exhibit  of  the  record  in  cause  No. 
12,127  of  the  Vigo  Circuit  Court.     The  complaint  is  not 
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a  part  of  it,  having  been  lost,  but  cause  12,127  appears 
to  have  been  an  action  to  bind  Hollinger  by  the  judg- 
ment rendered  in  cause  No.  9,917,  for,  upon  a  trial  by 
the  court,  a  judgment  was  rendered  on  June  8,  1881,  in 
cause  12,127,  declaring  Hollinger  bound  by  the  judg- 
ment in  9,917.  Such  judgment  was  set  aside,  however, 
on  January  14,  1882,  and  on  June  7,  1882,  Hollinger 
was  granted  a  new  trial. 

Cause  No.  12,127  was  finally  disposed  of  as  follows: 
'*Come  again  the  parties  by  their  attorneys  and,  by 
agreement  of  the  parties,  it  i«  ordered  that  this  cause  be, 
and  the  same  is,  hereby  dismissed  at  the  cost  of  the  de- 
fendant." 

It  is  shown  by  the  record  that  causes  9,917  and  12,- 
127  were  disposed  of  on  the  same  day,  viz,  November  3, 
1885,  and  by  the  agreement  of  the  parties  acting  by  their 
attorneys.  Appellant  seeks  relief  against  the  judgment 
in  cause  9,917  because  of  an  alleged  fraud  in  its  procure- 
ment; he  charges  that  the  judgment  plaintiffs,  Reeme 
and  Quackenbush,  procured  an  attorney  to  appear  in  his 
behalf  and  fraudulently  agree  to  the  judgment.  While 
the  demurrer  to  the  complaint  admits  the  truth  of  such 
allegation,  it  is  proper  to  bear  in  mind  that  the  action 
was  upon  a  promissory  note  executed  by  Hollinger  for 
$800,  and  that  the  appellant  nowhere  denies  the  execu- 
tion of  this  note,  nor  does  he  deny  that  there  was  ample 
consideration  for  the  same,  nor  does  he  claim  that  it  has 
been  paid  in  whole  or  in  part. 

It  seems  that  as  a  result  of  years  of  litigation  a  judg- 
ment for  $150  was  rendered  against  the  appellant,  when 
the  original  note,  executed  by  him  on  September  13, 
1877,  was  for  $800.  In  respect  to  attacks  upon  judg- 
ments procured  by  fraud,  there  are  several  well  estab- 
lished rules  for  the  guidance  of  the  courts: 

First.   The  person  seeking  to  set  aside  the  judgment 
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must  show  that  he  could  not  have  prevented  the  fraudu- 
lent procurement  of  the  judgment  by  the  exercise  of 
reasonable  diligence. 

Second.  That  he  was  reasonably  diligent  in  discover- 
ing the  fraud. 

Third.    That  having  discovered  the  fraud,    he   pro- 
ceeded with  reasonable  diligence  to  ask  such  relief  as  the, 
law  affords. 

Fourth.  He  must  show  that  he  had  a  meritorious  de- 
fense to  the  action  in  which  the  fraudulent  judgment 
was  procured,  and  that  the  result  will  probably  be  dif- 
ferent if  he  is  allowed  to  open  up  the  judgment  and  de- 
fend.  , 

Fifth.  If  the  court  had  jurisdiction  of  the  subject-mat- 
ter and  the  parties,  and  the  fraud  perpetrated  w^as  in  the 
procurement  of  jurisdiction,  he  can  not  attack  such  judg- 
ment collaterally,  but  must  ask  that  the  judgment  be 
opened  up  to  such  an  extent  only  as  will  allow  him  to 
make  a  meritorious  defense. 

The  appellant  has  not,  by  his  complaint,  brought 
himself  or  his  defense  within  any  of  these  rules. 

According  to  the  allegations  of  the  complaint,  appel- 
lant appeared  to  the  action  in  which  the  judgment  was 
rendered  (No.  9,917),  for  he  filed  his  demurrer  to  the 
complaint,  which  was  overruled,  whereupon  he  was 
ruled  to  answer.  The  filing  of  a  demurrer  to  the  com- 
plaint has  always  been  recognized  as  a  full  personal  ap- 
pearance to  the  action.  1  Works  Prac,  224;  Knight 
V.  Low,  15  Ind.  375. 

The  court,  therefore,  had  jurisdiction  of  the  subject- 
matter  and  the  parties,  and,  on  June  8,  1880  (the  day 
the  demurrer  was  filed),  the  action  was  pending  in  the 
Vigo  Circuit  Court. 

Appellant  alleges  that  in  1881,  he  left  the  State  and 
removed  to  New  Mexico,  and  remained  a  nonresident 
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until  1887 y  he  also  alleges  that  no  one  was  authorized  to 
appear  for  him  in  said  action.  It  thus  appears  that  he 
deliberately  left  a  pending  action  from  1881  to  November 
3,  1885,  when  the  judgment  was  rendered,  with  no 
one  looking  after  his  interests.  This  makes  a  case  of 
gross  negligence.  It  is  true  he  alleges  that  the  cause 
was  fully  disposed  of  by  the  court  and  abandoned  by  said 
Reeme  and  Quackenbush  March  16,  1880,  but  he  does 
not  aver  in  what  manner  the  case  was  disposed  of,  or 
how  it  had  been  abandoned;  and  ''exhibit  A"  shows 
that  he  filed  a  demurrer  to  the  complaint  on  June  8, 
1880,  three  months  after  the  alleged  disposition  and 
abandonment.  He  also  alleges  that  he  had  no  knowl- 
edge that  said  suit  was  still  pending,  but,  in  law,  it  was 
his  business  to  realize,  and  he  was  bound  to  know  it  was 
pending,  after  he  had  entered  a  full  appearance.  It  is 
also  alleged  that  the  appellant  had  no  knowledge  of  the 
existence  of  said  judgment  rendered  November  3,  1885, 
until  June  5,  1891.  He  returned  from  New  Mexico  in 
1887,  but  did  not  discover  the  judgment  until  June, 
1891,  nearly  six  years  after  its  rendition,  and  four  years 
after  his  return;  presumably  he  had  not  made  inquiry 
about  the  case  from  the  time  it  was  rendered  up  to  June, 
1891,  a  period  of  nearly  six  years;  for  the  slightest  in- 
vestigation would  have  disclosed  its  existence.  And, 
further,  it  does  not  appear  that  he  made  any  inquiry 
about  the  pending  action  from  1881,  when  he  left  Indiana, 
until  1891,  when  he  discovered  the  judgment.  This  does 
not  constitute  diligence.  The  existence  of  the  judgment 
was  made  manifest  to  appellant  June  5,  1891,  and  while 
the  record  does  not  reveal  when  this  action  was  brought, 
the  first  step  taken,  as  shown  by  the  record,  was  on  Mon- 
day, May  2,  1892,  nearly  a  year  after  the  discovery  of 
the  judgment. 

Vol.  138—24 
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**A  party  who  seeks  to  have  a  judgment  set  aside  for 
fraud  practiced  in  obtaining  the  judgment,  must  show 
in  his  application,  that  he  has  a  meritorious  defense 
which  he  was  prevented  from  making;  that  he  was  guilty 
of  no  laches  in  failing  to  prevent  or  discover  the  fraud, 
and  that  he  made  his  application  for  relief  without  de- 
lay after  the  discovery."  Harmon  v.  Moore f  112  Ind. 
221  (227). 

"The  parties  to  an  action  can  not  impeach  the  judg- 
ment rendered  therein,  in  any  collateral  proceeding,  on 
the  ground  that  it  was  obtained  through  fraud  or  collus- 
ion. It  is  their  business  to  see  that  it  is  not  thus  ob- 
tained.    Black  Judgments,  section  291. 

*'In  order  to  justify  a  court  in  enjoining  the  enforce- 
ment of  a  judgment  claimed  to  have  been  obtained  by 
fraud,  mistake  or  accident,  it  is  necessary  for  the  com- 
plainant to  show,  in  addition  to  the  fraud  or  mistake  relied 
upon,  that  it  could  not  have  been  prevented  by  the  use 
of  reasonable  diligence  on  his  part;  and  that  he  has  been 
diligent  in  seeking  relief."  RailiffY.  Stretchy  130  Ind. 
282  (285). 

"A  party  who  seeks  the  aid  of  a  court,  and  asks  to  be 
relieved  from  a  judgment  obtained  against  him  by  fraud, 
must  proceed  promptly  upon  the  discovery  of  the  fraud. " 
Nicholaonw , Nicholson yll^lnA.  131  (135).  Appellantdid 
not  use  ordinary  care  to  prevent  the  alleged  fraudulent 
judgment,  having  left  the  case  pending  in  1881,  with  no 
one  to  look  after  it  until  1885,  when  the  judgment  was 
rendered;  nor  did  he  exercise  diligence  to  discover  it,  for 
the  slightest  inquiry  would  have  informed  him  of  its 
existence,  which  he  did  not  discover  for  six  years;  nor 
does  he  allege  that  he  made  any  inquiry  at  any  time. 
Besides,  he  was  negligent  in  not  bringing  the  action  for 
relief  after  the  discovery  of  the  judgment  until  nearly  a 
year  after  its  rendition.     It  is  always  necessary,  when 
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one  seeks  to  set  aside  a  judgment  procured  by  fraud,  to 
show  that  there  is  a  meritorious  defense  to  the  action  in 
which  the  judgment  was  rendered.  Black  Judgments, 
sections  347,  348,  349;  Harmon  v.  Moore,  supra,  227. 
Not  only  should  it  be  averred  that  there  is  a  good  defense, 
but  the  facts  constituting  it  should  be  stated  and  verified 
by  ajBSdavit.  Wilson,  etc.,  Co.  v.  Curry,  126  Ind.  161; 
GoldsberryY.  Carter,  28  Ind.  59  (60);  Frost  v.  Dodge,  15 
Ind.  139;  Black  Judgments,  section  347.  As  near  as 
the  appellant  comes  to  alleging  a  meritorious  defense  is 
the  following:  *'And  the  court  made  no  inquiry  into 
the  merits  of  said  cause,  and  had  such  cause  been  sub- 
mitted to  the  court  for  inquiry,  no  judgment  could  have 
been  rendered  against  him."  This  is  in  the  nature  of 
argument,  and  does  not  amount  to  an  allegation  that  ap- 
pellant had  a  meritorious  defense  in  cause  9917,  wherein 
the  judgment  was  rendered.  He  should  have  stated  the 
facts  showing  such  defense,  so  that  the  court  could  have 
seen  its  merits  and  the  injustice  of  the  alleged  fraudulent 
judgment.  The  appellant  does  not  deny  that  he  executed 
the  $800  note  sued  on  in  cause  9917;  he  does  not  deny 
that  there  was  a  valuable  and  full  consideration  therefor; 
nor  does  he  deny  that  it  evidenced  a  fair  and  honest 
debt  from  him  to  the  plaintiffs  Reeme  and  Quackenbush, 
the  assignees  of  the  payee,  Kieitji;  nor  does  he  claim 
that  any  portion  of  the  debt  evidenced  by  said  note  has 
been  paid.  He  wholly  fails  to  show  that  he  had  any  de- 
fense, meritorious  or  otherwise,  in  cause  9,917,  in  which 
the  judgment  was  rendered  for  about  one-tenth  of  the 
sum  represented  by  the  principal  and  interest  of  the 
original  note  on  which  the  recovery  \l^as  had.  It  is  clear 
that  the  court  had  jurisdiction  of  the  subject-matter, 
and  when  the  appellant  demurred  to  the  complaint  it 
took  jurisdiction  of  his  person. 

He  does  not  claim  that  he  did  not  file  a  demurrer  to 
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the  complaint,  nor  does  he  deny  the  court's  jurisdiction 
of  the  subject-matter  and  the  parties.  Therefore  such 
jurisdiction  did  exist  in  cause  9,917,  and  any  judgment 
rendered  therein  would  not  be  void,  however  wrongful  or 
erroneous;  such  judgment  not  being  wholly  void  can 
not  be  attacked  collaterally.  Exchange  Bank  v.  Auli, 
102  Ind.  322;  Anderson  v.  WiUon,  100  Ind.  402;  Lantz 
V.  Maffetty  102  Ind.  23;  Palmerton  v.  Hoop,  181  Ind.  23,  on 
p.  28;  CvUy  v.  Shirk,  Exr.,  131  Ind.  76,  on  p.  79;  Harmon 
V.  Moore,  supra,  227;  Rogers  v.  Beauchamp,  102  Ind. 
33;  Reid  v.  Mitchell,  93  Ind.  469.  Where  judgment  is 
rendered  through  the  unauthorized  appearance  of  an  at- 
torney for  the  defendant,  the  defendant  should  not  ask 
to  perpetually  enjoin  the  judgment,  and  have  it  declared 
a  nullity,  but  should  ask  that  it  be  opened  up  and  the 
proceedings  thereon  stayed,  until  there  can  be  a  trial  on 
the  merits.  Coon,  Admr.  v.  Wdborn,  83  Ind.  230;  Bush 
V.  Bush, 46  Ind.  70 (83);  Wiley  y.  Pratt,  23  Ind.  628 (635); 
Pierson  v.  Holrnan,  5  Blackf.  482.  "It  may  be,  on  a 
proper  application  showing  that  a  judgment  had  been 
rendered  by  default,  or  for  the  want  of  an  answer  on  an  ap- 
pearance by  an  attorney  without  authority,  and  without 
notice  to  defendant,  even  after  judgment,  the  court  will 
allow  an  issue  to  be  formed,  and  the  merits  of  the  case 
tried;  but  the  court,  in  order  to  protect  the  plaintiff  from 
suffering  by  the  act  of  the  attorney,  and  at  the  same 
time  save  the  defendant  from  injury,  will  let  the  judg- 
ment stand,  but  stay  all  proceedings,  and  let  in  the  de- 
fendant to  plead  if  he  has  any  defense.'*  Bush  v. 
Bv^h,  s^ipra.  "Such  must  now  be  deemed  the  settled 
practice  of  the  court.  It  will  always  afford  adequate 
relief  to  a  defendant,  while,  at  the  same  time,  it  pro- 
tects a  plaintiff  who  has  obtained  a  judgment,  so  far  as 
he  can  be  protected,  from  some  of  the  injurious  con- 
sequences to  which  he  might  be  exposed  by  the  delay.'* 
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Wiley  V.  Ptatt,  supra,  636.  *'A  judgment  obtained  by 
fraud  is  binding  on  the  parties  until  set  aside  in  some  pro- 
ceeding instituted  for  that  purpose."  Palmerton  v.  Hoop, 
supra,  2S;  Weiss  v.  Guerineau,  109  Ind.  438,  on  p.  (444). 
"These  methods,  however,  all  contemplate  proceedings  in 
the  case  in  which  the  unauthorized  judgment  is  alleged  to 
have  been  obtained.  They  give  no  countenance  to  the 
notion,  that  a  judgment,  however  wrongfully  obtained, 
may  be  ignored,  and  the  rights  of  the  parties  again  in- 
quired into,  in  a  collateral  proceeding."  Weiss  v. 
Guerineau,  supra.  Appellant  has  not  sought  relief  in 
the  original  cause  9,917,  in  which  the  judgment  was  ob- 
tained, but  presents  a  new  and  collateral  action  asking 
to  have  the  judgment  rendered  therein  decreed  a  nullity, 
and  perpetually  enjoined.  He  has  mistaken  his  remedy, 
and  the  court  can  not  lend  him  its  aid.  For  the  reasons 
stated  we  are  convinced  that  the  court  below  did  not  err 
in  sustaining  the  demurrer  to  the  appellant's  complaint. 
The  judgment  is  affirmed. 

Filed  April  3, 1894 ;  petition  for  a  rehearing  overmled  Jane  5, 1894. 


No.  16,837. 

WiLDS    ET   AL.  V,  WaRD   ET   AL. 

MoBTGAOB. — Of  Building, — When  Chround  Included. — A  mortgage  written 
and  execated  in  the  form  of  a  real  estate  mortgage,  bat  describing 
the  property  as  **one  one-story  frame  building  store-room,  situate  on 
lot  number  forty-two,  in  block  number  thirty-four  in  the  original 
plat  of  the  town  of  Kirklin,'*  includes  not  only  the  building  but  also 
that  part  of  the  lot  upon  which  the  building  stands,  and  as  much 
more  as  is  necessary  to  the  use  of  the  building  as  a  place  for  the  sale 
of  merchandise. 
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1 

From  the  Clinton  Circuit  Court. 

H.  G,  Sheridan,  for  appellants. 
F,  F,  Moore,  for  appellees. 

Dailey,  J. — ^This  action  was  brought  by  the  appellees 
Bos  well  Ward,  Marion  Ward  an^  Clair  S.  Dearborn,  do- 
ing business  under  the  firm  name  of  ''Ward  Brothers/' 
to  collect  a  note,  and  reform  and  foreclose  a  mortgage 
given  to  secure  the  payment  of  the  note. 

The  complaint  was  filed  January  12,  1892,  and  it 
charges  substantially  as  follows: 

That  on  July  3,  1891,  defendant  William  W.  Wilds 
executed  to  plaintiffs  his  promissory  note,  due  in  ninety 
days,  for  $325;  that  at  the  time  said  Wilds  was  the 
owner,  in  fee,  of  lot  42,  in  block  34,  in  the  original  plat 
of  the  town  of  Kirklin,  in  said  county;  that  on  said  day 
said  defendant  promised  and  agreed  with  plaintiffs  to 
execute  to  them  a  mortgage  on  said  real  estate  to  secure 
the  payment  of  said  note;  that  in  pursuance  of  said 
agreement  the  defendant  Wilds  executed  a  mortgage,  a 
copy  of  which  is  filed  herewith  and  made  a  part  hereof; 
that  by  mistake  of  the  scrivener  who  drew  said  mort- 
gage, the  description  contained  therein,  to  wit:  **One 
one-story  frame  building  store  room,  situate  on  lot  num- 
ber forty-two,  in  block  number  thirty-four,  in  the  orig- 
inal plat  of  the  town  of  Kirklin,"  was  inserted  instead 
of  the  one  first  above  set  out,  and  which  was  intended  to 
be  inserted  by  the  plaintiffs  and  defendant;  that  by  said 
mutual  mistake  of  the  parties,  said  mortgage  was  exe- 
cuted, delivered  and  accepted  by  said  erroneous  descrip- 
tion, believing  it  to  contain  the  correct  description,  ai 
that  said  erroneous  description  was  not  the  one  intended 
by  the  parties  thereto. 

It  also    charges    that  defendant  (appellant)  Jesse  S. 
Reagan,  held  a  mortgage  on  said  lot  42,  which  was  made 
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after  plaintiffs'  mortgage,  and,  because  of  the  allegations 
above  set  forth,  was  junior  to  plaintiffs'  mortgage. 

Upon  these  allegations,  with  such  formalities  as  are 
necessary  to  make  a  good  complaint  on  note  and  fore- 
closure of  the  mortgage,  the  plaintiffs  came  into  court. 

To  this  complaint  the  defendants  joined  issue  by  a 
general  denial.  The  cause  was  tried  by  the  court,  and 
it  rendered  a  personal  judgment  against  the  defendant 
Wilds  for  $385.59,  being  the  amount  of  the  principal, 
interest  and  attorney's  fee  due  on  said  note,  without  re- 
lief from  valuation  or  appraisement  laws;  that  the  mort- 
gage be  foreclosed  as  against  the  defendants  and  all  per- 
sons claiming  under  or  through  them  in  and  to  the  fol- 
lowing property,  to  wit:  **The  one  story  frame  building 
store  room,  situated  on  lot  number  forty-two  (42),  in 
block  number  thirty-four  (34),  in  the  original  plat  of  the 
town  of  Kirklin,  Clinton  county.  State  of  Indiana,"  and 
so  much  of  said  lot  as  is  occupied  and  covered  by  said 
building,  together  with  so  much  of  said  lot  as  is  and 
shall  be  appropriate  and  essential  to  the  use  of  said  build- 
ing as  a  place  for  a  sale  of  merchandise  with  the  right 
of  ingress  and  egress. 

The  court  further  found  and  adjudged  that  the  lien  or 
claim  of  the  defendant  Jesse  S.  Reagan,  on  the  above  de- 
scribed real  estate  and  easement,  is  junior  and  subaltern 
to  the  lien  of  the  plaintiffs  thereon. 

The  appellants  assign  two  errors,  but  no  objection  is 
made  by  them  to  the  judgment  and  decree  of  the  court, 
except  so  much  of  it  as  affects  lot  42,  in  block  34,  in  the 
original  plat  of  the  town  of  Kirklin.  That  is,  they  do 
not  assail  the  personal  judgment  or  decree  of  foreclosure 
as  to  the  building  upon  the  lot,  but  they  seek  to  contest 
so  much  of  the  decree  as'  in  any  wise  affects  the  real  es- 
\  tate  in  controversy. 

^  • 

The  portion  of  the  complaint  attempting  to  subject-  the 
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real  estate  on  which  the  building  is  situate  to  the  pay* 
ment  of  this  debt,  proceeds  upon  the  theory  of  reforma- 
tion; that  it  was  the  intention  of  all  the  parties  to  mort- 
gage the  lot  in  question,  but  by  their  mutual  mistake  it 
describes  and  includes  only  the  building  upon  the  lot. 

After  the  trial  was  had,  the  court  beiujgof  the  opinion 
that  there  was  no  ambiguity  in  the  mortgage,  no  correc- 
tion of  it  was  made.  The  relief  sought  by  the  plaintiffs,  in 
this  particular,  was,  in  effect,  denied,  but  the  court,  act- 
ing upon  the  theory,  from  the  language  of  the  mortgage, 
that  it  was  the  plain  intent  of  all  parties  concerned  that 
so  much  of  the  lot  should  pass  with  the  mortgage  of  the 
building  as  was  essential  to  its  use,  entered  a  decree  of 
foreclosure,  not  of  the  building  alone,  nor  of  the  lot  and 
building,  but  so  much  of  the  lot  as  the  building  stands 
upon,  and  sufficient  for  means  of  ingress  and  egress,  and 
that  which  is  essential  to  the  use  of  the  building  as  a 
place  for  the  sale  of  merchandise,  together  with  the 
building. 

It  is  contended  by  the  appellants,  that  either  the  plain- 
tiffs, under  the  theory  taken  by  them  in  the  case,  were  en- 
titled to  a  judgment  correcting  the  mortgage  and  a  fore- 
closure against  the  lot  which  they  alleged  it  was  intended 
to  cover,  or  they  were  bound  by  the  terms  of  the  mort- 
gage and  were  entitled  to  a  foreclosure  of  the  mortgage 
on  the  building  only.  As  the  appellees  failed  to  get  the 
mortgage  in  suit  reformed,  but  succeeded  in  getting  a 
foreclosure  of  the  mortgage  without  reformation,  this 
termination  of  the  cause,  the  appellants  insist,  was  out- 
side the  issues  and  reversible  error.  It  seems  that  the 
real  estate  affected  by  the  judgment  of  the  court  is  a  part 
of  the  lot  sought  to  be  included  in  the  foreclosure,  and 
is  a  portion  of  the  real  estate  set  out  in  the  unreformed 
mortgage.  This  being  so,  the  judgment  is  not  outside 
the  issues,  if  the  force  of  the  language  contained  in  the 
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instrument  is  sufficient  to  entitle  the  plaintiffs  to  the  re- 
lief they  ask  without  reformation.  A  -judgment  is  not 
open  to  this  objection,  because  it  does  not  give  all  the 
relief  asked,  if  what  is  given  is  justified  by  the  facts  al- 
leged and  proven  where  evidence  aliunde  is  admissible  to 
show  what  was  meant.  Viewed  in  connection  with  the 
issues  tendered  in  this  action,  the  judgment  simply  in- 
dicates a  failure  of  proof  on  the  point  upon  which 
reformation  was  sought,  and  not  that  there  was  an  aban- 
donment of  any  theory.  The  query  is,  was  there  a  find- 
ing outside  the  issues? 

Appellants'  learned  counsel  say:  *'A  careful  examin- 
ation of  the  evidence  adduced  at  the  trial  shows  that  the 
plaintiff  sought  his  relief  at  the  trial  upon  the  challenge 
in  his  complaint,  but  there  is  no  finding  by  the  trial 
court  of  mistake  and  no  judgment  correcting  a  mistake 
and  giving  the  plaintiffs  the  relief  they  sought." 

This  language  is  an  admission  that  the  evidence  was 
germane  to  the  issue,  but  insufficient  to  entitle  the  ap- 
pellees to  all  the  relief  asked.  Was  it  sufficient  for  the 
relief  granted?  It  is  too  well  settled  to  admit  of  doubt 
that  buildings  may  be  treated  as  personal  property  and 
mortgaged,  sold  and  moved  accordingly,  and  that  they 
may  be  the  subject  of  mortgage  without  including  the 
land  upon  which  they  are  situate. 

In  the  absence  of  a  finding  and  judgment  by  the  trial 
court  that  there  was  a  mistake  and  the  plaintiffs  should 
have  their  mortgage  corrected  so  as  to  conform  to  the 
mutual  intention  of  the  parties,  such  intention  must  ap- 
pear from  the  language  of  the  instrument  in  question. 
If  the  language  of  the  instrument  to  be  construed  is  of 
such  a  nature  that  different  constructions  could  be  placed 
upon  it,  then  it,  of  itself,  offers  something  for  the  court 
to  interpret. 

In  Indianapolis y  etc.,  R.  W.  Co.  v.   First   Nat'l  Bank, 
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etc,  134  Ind.  127,  it  is  said:  "When  a  building 
is  erected,  prima  facie y  it  is  a  part  of  the  land  upon  which 
it  stands,  and,  in  order  to  rebut  the  presumption  of  law, 
a  state  of  facts  must  be  shown  to  take  it  out  of  the  opera- 
tion of  the  general  rule.'' 

In  Endsley  v.  State,  76  Ind.  467,  this  court  held  a 
criminal  information  sufficient  which  charged  the  un- 
lawful, violent,  and  forcible  detention  of  a  dwelling 
house,  for  the  reason  that  such  a  structure  necessarily 
partakes  of  the  nature  of  real  estate.  A  deed  describing 
the  property  as  ''the  storehouse  wherein  A.  B.  had  a 
store,  now  occupied  by  him  as  a  postoffice,  with  the  out- 
house and  office  adjoining,"  was  held  to  convey  also  the 
lot  on  which  the  houses  were  situated,  there  being  noth* 
ing  in  the  description  to  exclude  the  lot.  Wise  v.  Wheeler , 
6  Ired.  196. 

In  this  case  there  is  no  conflict  in  the  evidence  save 
on  the  question  of  a  mistake,  and  if  there  were  conflict, 
this  court  will  leave  it  to  the  lower  court  to  decide  whom 
to  believe.  If  the  evidence  introduced  was  competent 
under  the  issues,  and  if  the  finding  of  the  court  was  within 
the  evidence,  there  is  no  variance.  Evidence  that  the 
property  mortgaged  was  personal  property  was  compe- 
tent under  the  issues  tendered  by  the  complaint,  and  a 
showing  to  that  effect  would  have  denied  any  intention 
to  mortgage  lot  42  in  block  34,  or  any  part  of  it.  In  our 
opinion  the  mortgage  of  the  building,  in  the  absence  of 
language  indicating  a  different  intention  on  the  part  of 
the  mortgagor,  passed  such  an  interest  in  the  land  on 
which  it  rested  as  was  essential  to  its  use  and  enjoyment. 

The  mortgage  in  question,  among  other  things,  states 
that  ''William  W.  Wilds  *  *  *  mortgage  and  warrant 
to  Ward  Brothers  ♦  *  *  the  following  real  estate  *  *  * 
to  wit:  describing  the  premises,  without  in  any  wise 
limiting  the  estate  conveyed.     It  seems  to  be  the  law 
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that  the  intention  to  pass  such  an  interest  in  the  land  on 
which  the  building  stands  as  is  essential  to  its  use  and 
enjoyment,  is  implied  where  no  other  one  is  manifest  or 
proven.  But,  independent  of  inferences,  we  think  the 
intention  to  treat  the  subject  as  real  estate  is  clear.  The 
form  used  is  that  of  a  real  estate  mortgage — ^the  subject 
of  the  mortgage  is  ''real  estate,"  and  this  "real  estate'* 
is  mortgaged  and  warranted — the  grantor  styles  himself 
an  ''unmarried''  man/  None  of  this  is  appropriate  to 
the  hypothecation  of  personal  property.  When  an  ab- 
solute interest  is  intended  to  be  conveyed,  general  terms 
only  need  be  used.  Johnson y.Raynor,Q  Gray  (72  Mass.) 
107. 

Here  the  terms  employed  are  general,  usual  and  unre- 
stricted. If  the  intention  had  been  to  convey  anything 
less  than  the  things  essential  to  the  use  and  enjoyment 
of  the  building  as  real  estate,  it  should  have  been  ex- 
pressed by  appropriate  terms.  It  appears,  therefore,  that 
the  intention  to  grant  the  storehouse  was  not  the  sole 
aim  of  the  parties;  that  it  was  not  the  purpose  to  give  it 
a  mere  temporary  resting  place,  but  a  position  where  it 
might  be  used  and  enjoyed  forever. 

In  our  opinion  the  appellees  are  entitled  to  the  judg- 
ment entered«in  this  case  by  virtue  of  the  terms  of  the 
mortgage  as  executed,  and  are  not  confined  in  their  rem- 
-edy  to  the  building  with  the  right  to  remove  it  from  the 
premises. 

We  think  the  judgment  of  the  lower  court  should  be, 
and  it  is,  in  all  things  alBSrmed. 

Filed  June  19,  1894. 
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Simmons  v.  Vandyke  kt  al. 

FuQiTiVB. — Arrest  and  Detention  Upon  Telegram, — Habeas  Corpus, — 
Insujfident  Return, — ^To  a  writ  of  habeas  corpus  directed  against  a 
police  officer  and  the  county  sheriS,  the  defendants  made  return 
that  the  police  officer  arrested  the  petitioner  and  delivered  him  into 
the  custody  of  the  sheriff  for  commitment ;  that  he  did  so  upon  a 
telegram  from  H.,  the  chief  of  police  of  Portland,  Oregon,  to  the 
effect  that  the  latter  held  a  warrant  for  the  petitioner  upon  a  charge 
of  forgery,  and  directing  the  arrest;  that  after  the  arrest  H.  sent 
to  the  officer,  by  telegraph,  a  copy  of  a  warrant  issued  to  and  held 
by  H.  for  the  petitioner's  arrest;  that  H.  had  sent  a  further  tele- 
gram that  he  had  started,  with  proper  papers,  for  the  petitioner ; 
that  defendants  believed  the  petitioner  guilty  of  said  crime,  made 
the  arrest  in  good  faith  and  believed  that  H.  was  en  route  to  procure 
the  petitioner's  extradition. 

Held^  that  the  return  is  bad. 

From  the  Madison  Circuit  Court.  ' 

W,  S.  Divert,  B.  McMahaUy  J,  W.  Lovett  and  H.  C 
Ryan,  for  appellant. 

E,  D,  Reardon,  J.  R.  Thomburgh,  M,  P.  Turner  and  B. 
II.  Campbell,  for  appellees. 

Hackney,  C.  J. — ^The  appellant  sought  to  be  released 
from  custody  and  confinement  in  the  county  jail,  and 
filed,  in  the  lower  court,  his  petition  for  the  writ  of 
habeas  corpus,  alleging  that  the  appellees  William  Van- 
dyke, sheriff  of  Madison  county,  and  George  Welker,  a 
policeman  of  the  city  of  Anderson,  had  arrested  the  ap- 
pellant and  held  him  in  custody  without  warrant  or  legal 
charge  or  authority,  but  upon  a  pretended  charge  of 
forgery  in  the  State  of  Oregon,  and  pursuant  to  the  di- 
rection of  the  chief  of  police  of  Portland,  Oregon,  com- 
municated by  telegraph;  that  he  had  not  committed  any 
crime,  nor  had  he  been  charged  with  the  commission  of 
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any  crime  in  this  State,  and  that  his  arrest   had  not 
been  ordered  by  any  court  or  officer  of  this  State. 

The  appellees  made  separate  returns  to  the  writ,  but, 
by  agreement,  the  returns  were  considered  as  joint.  By 
said  returns,  it  appeared  that  Welker  was  a  police  officer, 
and,  as  such,  took  the  appellant  into  custody  and  deliv- 
ered him  into  the  custody  of  Vandyke,  as  sheriff,  for 
commitment;  that  he  did  so  upon  a  telegram  received  ' 
from  one  Hunt,  chief  of  police  of  Portland,  Oregon,  to 
the  effect  that  he  held  a  warrant  for  appellant  upon  a 
charge  of  forgery,  and  directing  the  arrest;  that  after  the 
arrest,  said  Hunt  sent  to  Welker,  by  telegraph,  a  copy 
of  a  warrant  issued  to  and  held  [by  him,  said  Hunt,  for 
the  arrest  of  appellant;  that, Hunt  had  sent  a  further 
telegram  that  he  had  started,  with  proper  papers,  for 
Simmons;  that  appellees  believed  appellant  guilty  of  said 
crime  and  made  said  arrest  in  good  faith,  and  that  they  . 
then  believed  said  Hunt  en  route  to  Anderson  to  procure 
the  extradition  of  the  appellant.  The  court  overruled 
exceptions  to  the  returns,  and  that  ruling  presents  the 
assigned  errors. 

The  appellees  have  not  aided  us  with  any  brief,  argu- 
ment or  citation  of  authority,  and  we  find  no  statutory 
authority  for  making  the  arrest  and  detaining  the  ap- 
pellant upon  the  facts  stated  in  the  petition  and  returns. 
Fugitives  from  justice  from  one  county  in  this  State  to 
another  county  in  this  State  may  be  apprehended  by  pro- 
ceedings as  provided  in  section  1667,  R.  S.  1894  (section 
1598,  R.  S.  1881),  and  fugitives  from  another  State  into 
this  State  may  be  arrested,  detained  and  returned  upon 
demand  of  the  executive  authority  of  the  State  from 
which  the  criminal  is  a  fugitive,  upon  warrant  and  upon 
identification  as  required  by  section  1668,  et  seq.,  R.  S. 
1894  (section  1599  et  seq.,  R.  S.  1881). 

It  is  manifest  that  no  authority  for  the  arrest  and  de- 


382  SUPREME  COURT  OF  INDIANA, 

Simmons  v.  Vandyke  et  al. 

tention  under  consideration  is  found  in  the  provisions 
cited,  nor  can  it  be  said  that  the  arrest  was  made  upon 
view,  by  the  officers,  of  the  commission  of  a  crime. 

The  act  of  February  12,  1838,  R.  S.  1838,  p.  319,  au- 
thorized proceedings  before  certain  judicial  officers  of 
this  State,  upon  which  arrests  of  fugitives  from  other 
States  were  permitted  and  their  detention  directed.  That 
act  passed  into  the  R.  S.  1843,  p.  1030,  but  has  not  been 
included  in  any  subsequent  revision.  We  do  not  inquire 
if  said  act  is  now  in  force,  since  there  is  no  pretense  that 
the  arrest  and  detention  in  this  case  were  made  pursuant 
thereto. 

At  common  law,  peace  officers  have  the  power  to  ar- 
rest upon  information  of  the  commission  of  a  felony,  and 
without  a  warrant,  and  do  not  do  so  at  the  peril  of  prov- 
ing the  commission  of  the  felony.  Doering  v.  State,  49 
Ind.  56;  1  Am.  and  Eng.  Encyc.  of  Law,  p.  732,  sec- 
tion 2. 

In  re  Fetter,  3  Zabriskie  (N.  J.),  311,  57  Am.  Dec. 
328,  it  was  held  that  under  article  4,  section  2,  of  the 
Constitution  of  the  United  States,  the  power  to  arrest  and 
detain  a  fugitive,  until  the  authorities  of  the  State  whose 
laws  had  been  offended  against  could  make  the  demand 
in  said  section  provided,  was  implied.  It  was  said: 
''The  denial  of  the  power  to  arrest  and  detain  an  offender 
until-  the  demand  for  his  surrender  be  actually  made,, 
would,  it  is  manifest,  render  the  provision  of  the  con- 
stitution well  nigh  nugatory.  If  a  person  committing 
murder,  robbery,  or  other  high  crime  in  one  State,  may, 
by  crossing  a  river,  or  imaginary  line,  avoid  arrest  or 
detention  until  an  executive  requisition  and  order  for  his 
surrender  may  be  obtained,  the  execution  of  the  criminal 
law  would  be  impotent  indeed.  Sound  public  policy, 
good  faith,  a  fulfillment  of  the  requirements  of  the  con- 
stitution, all  require  that  the  arrest  and  detention  of  the 


MAY  TERM,  1894.  383 

Simmons  v.  Vandyke  et  al. 

offender,  be  made  wherever  he  maybe  found,  preparatory 
to  a  demand  and  surrender."  As  supporting  this  power, 
are  cited  People  v.  Schenck,  2  Johns.  *479;  In  re  Good- 
hue, 1  Wheel., Cr.  Cas.  427;  Commonwealth  v.  Deacon,  10 
Serg.  &  R.  125. 

We  have  no  doubt  that  the  exercise  of  the  power  of 
detention  does  not  rest  wholly  with  the  officer  making 
the  arrest,  and  that  he  should,  within  a  reasonable  time, 
take  the  prisoner  before  a  circuit,  criminal  or  other  ju- 
dicial court  and  take  the  judgment  of  commitment  from 
such  court  upon  complaint  in  writing,  submitting  an 
inquiry  as  to  the  presumption  of  guilt  and  the  good  faith 
of  the  officer.  In  re  Hey  ward,  1  Sandf.  701;  In  re  Le- 
land,  7  Abb.  Pr.  (N.  Y.)  64;  Ex  parte  Cubreth,  49  Cal. 
435. 

In  this  case  the  appellant  was  not  committed  or  de- 
tained upon  such  an  inquiry,  and,  whether  our  courts 
possess  the  jurisdiction  by  statute  or  by  implication  is 
not  before  us,  though  the  holding  of  some  of  the  courts 
seems  to  imply  that  jurisdiction.  State  v.  Buzine,  4 
Harr.  (Del.)  572;  In  re  Washburn,  4  Johns.  Ch.  *106; 
In  re  Leland,  supra;  In  re  Rutter,  7  Abb.  Pr.  67. 

In  re  Henry,  29  How.  Pr.  185,  was  a  case  in  many  re- 
spects like  the  present,  and  it  was  there  said: 

**0n  the  return  of  the  writ  no  affidavits  nor  any  other 
proof  of  the  alleged  larceny  have  been  furnished,  but 
all  the  information  afforded  rests  in  letters  unauthenti- 
cated  except  by  the  signature  of  the  chief  of  police  of 
Chicago,  and  the  telegraphic  dispatches  purporting  to 
come  from  him,  the  last  dispatch  indicating  that  a  requi- 
sition has  been  finally  obtained. 

*' Under  these  circumstances,  lam  reluctantly  com- 
pelled to  grant  his  discharge.  The  officers  were  un- 
doubtedly authorized  to  make  the  arrest.  The  rule  is 
that   a  private  person  even    may  arrest  a  party,   if  a 
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felony  has  in  fact  been  committed ^  and  there  was  reason- 
able ground  of  suspicion;  but  in  the  case  of  an  officer, 
he  is  justified  in  making  an  arrest  if  no  felony  was  in 
fact  committed,  if  he  acted  upon  information  from 
afiother  on  which  he  had  reason  to  rely. 

"This  is  the  well  settled  rule  in  the  English  courts, 
sanctioned  and  followed  in  this  State  in  the  case  of 
Holley  V.  Mix  (3  Wend.  350).  In  such  case  the  officer 
acts  ministerially,  and  is  entirely  justified  in  making 
the  arrest,  and  it  is  a  power  very  important  to  be  exer- 
cised to  prevent  the  immediate  escape  of  felons.  But  he 
has  another  duty  to  perform.  In  the  case  where  the  ar- 
rest is  made  under  a  warrant,  the  officer  must  take  the 
prisoner  without  any  unnecessary  delay  before  the  magis- 
trate issuing  it,  in  order  that  the  party  may  have  a 
speedy  examination  if  he  desires  it;  and  in  the  case  of 
an  arrest  without  warrant,  the  duty  is  equally  plain,  and 
for  the  same  reason,  to  take  the  arrested  party  before 
some  officer  who  can  take  such  proof  as  may  be  afforded, 
or  if  the  circumstances  will  justify  it,  hold  the  suspected 
party  for  further  examination.  {Pratt  v.  Hilhl6  Barb. 
307). 

"If  this  is  not  done  with  reasonable  diligence,  the 
party  arrested  can  apply  for  a  habeas  corpus,  calling  on 
the  officer  to  show  cause  why  he  is  detained,  and  with 
the  return  to  the  writ  the  rule  is  that  where  the  arrest  is 
upon  suspicion,  and  without  a  warrant,  proof  must  be 
given  to  show  the  suspicion  to  be  well  founded  (2  Inst. 
52.)  No  such  proof  has  been  exhibited  to  me.  The  ori- 
ginal grounds  of  suspicion  indeed  remain,  and  may  be 
deemed  presumptively  strengthened  by  the  last  dispatch , 
but  they  contain  no  element  of  proof  in  the  legal  sense, 
and  would  not  authorize  me  to  detain  him." 

The  value  of  personal  liberty  is  too  great  to  permit 
the  detention  of  a  suspected  fugitive  upon  the  judgment 
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of  a  ministerial  or  peace  ofl&cer,  and  without  a  hearing 
judicial  in  character.  The  inquiry  by  the  circuit  court 
in  this  case  was  not  extended  to  an  investigation  of  the 
cause  for  detention  beyond  that  stated  in  the  return,  and 
its  judgment  remanding  the  appellant  was  upon  the  ex- 
ceptions to  the  return,  and  not  upon  an  independent  in- 
quiry by  the  court. 

We  have  felt  the  loss  of  that  aid  which  should  have 
been  given  us  by  the  appellees  in  a  brief  in  this  case, 
but  are  equally  at  a  loss  to  observe  the  theory  upon 
which  the  appellant  was  committed. 

The  judgment  is  reversed  with  instructions  to  the  cir- 
cuit court  to  sustain  the  appellant's  exceptions  to  the  re- 
turn to  the  writ  of  habeas  corpus. 


Filed  June  22, 1894. 


'138    38.') 
139    176 


No.  16,875. 

Booker  et  al.  v.  Tarwater. 

Deed. — Conveyance  to  Grantee^ s  "ffeirs,^^ — When  Void  for  Uncertainty. 
— A  deed  purporting  to  convey  real  estate  **to  Francis  Carrico^s 
heirs/'  Francis  Carrico  being  alive,  is,  in  the  absence  of  words 
showing  that  the  grantor  intended  the  term  "heirs"  to  mean  **cliil- 
dren,*'  void  for  uncertainty,  and  upon  the  death  of  the  grantor, 
without  further  alienation,  the  real  estate  descends  to  his  heirs. 

From  the  Sullivan  Circuit  Court. 

W.  C.  Huliz,  W.  R.  Nesbit,  J.  T.  Beasley  and  A.  B. 
Williams f  for  appellants. 
J.  S,  Bays,  for  appellee. 

McCabe,  J. — ^The   appellants    sued   the   appellee    for 
partition  of  real  estate  situate  in  Sullivan  county.  Upon 
Vol.  138—25 
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the  issues  formed  there  was  a  trial  by  the  court  without 
a  jury;  and  upon  proper  request  the  court  made  a  special 
finding  of  the  facts;  and  stated  its  conclusion  of  law  in 
favor  of  the  appellee,  whereon  he  had  judgment.  It  is 
contended  that  the  court  erred  in  its  conclusion  of  law, 
and  this  is  the  only  error  assigned. 

The  substance  of  the  special  finding  is  that  on  Jan- 
uary 24,  1865,  Bazzle  Carrico  was  the  owner  in  fee- 
simple  of  the  land  in  controversy  (describing  it),  and 
that  his  wife  Frances  was  living  at  the  time;  that  at 
that  time  they  had  a  son  living  named  Francis  Carrico 
who  had  three  children  living,  named  respectively,  Mary 
J.,  Truston,  and  Frankie,  aged  six,  four  and  one  year, 
then  living  with  their  father;  that  on  that  day  said  Bazzle 
and  wife  made  a  deed  purporting  to  convey  said  real  estate 
"to  Francis  Carrico 's  heirs,''  which  deed  was  duly  ac- 
knowledged and  filed  in  the  proper  recorder's  office  on 
the  same  day,  by  whom  it  was  so  filed  being  undis- 
closed, and  it  was  recorded  August  9th,  1867;  that  when 
said  deed  was  so  left  in  the  recorder's  office  said  Francis 
Carrico  and  his  family,  consisting  of  his  three  infant 
children  and  wife,  their  mother,  moved  upon  and  took 
possession  of  said  lands  and  farmed  the  same,  cleared 
parts  thereof  and  continued  to  so  occupy  the  same  until 
April  5,  1869;  that  Truston  Carrico  died  in  1875  in- 
testate, leaving  surviving  him  as  his  only  heirs  at  law 
his  father  and  mother,  said  Francis  Carrico  and  wife, 
and  his  sisters,  Mary  J.,  and  Frankie;  that  on  Septem- 
ber 5,  1875,  said  Mary  J.  Carrico  intermarried  with 
Henry  Booker,  and  is  the  Mary  J.  Booker  who  is  one  of 
the  plaintiffs  (appellants);  that  said  Frankie,  on  August 
16,  1884,  intermarried  with  the  plaintiff,  Robert  Whit- 
lock,  and  they  had  born  to  them  as  the  only  issue  of  said 
marriage  one  child,  viz:  Lizzie  Whitlock,  one  of  the 
plaiutiffrs.  appellants  herein;  that  said  Frankie  died   in- 
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testate  at  said  county  in  1890,  leaving  as  her  only  heirs 
said  Robert,  surviving  husband,  and  said  child  Lizzie; 
that  said  Mary  J.,  Robert  and  Lizzie  have  not,  nor  have 
either  of  them,  conveyed  any  interest  in  said  real  estate 
to  any  person  or  persons;  that  on  April  5,    1869,   said 
Francis  Carrico,  son  of  said  Bazzle,  claiming  to  be  the 
owner  of  said  lands  by  virtue  of  said  deed  from  said 
Bazzle  Carrico  and  wife  to   the  heirs  of  said  Francis 
Carrico,  executed    a    warranty  deed,  his  wife   joining 
therein,  for  a  valuable  consideration,  purporting  to  con- 
vey said  lands  to  Josiah  Carrico,  who  went  into  posses- 
sion and  occupied,  claiming  title  to  said  land  under  said 
deed  until  February  10,  1870,  when  he  and  his  wife  ex- 
ecuted a  warranty  deed  purporting  to  convey  the  same 
to  Fountain  Land;  that  said  Land  went  into  possession, 
claiming  title  under  said  deed  until  the  13th  day  of  No- 
vember, 1872,  when  he  executed  a  warranty  deed,  his 
wife  joining  therein,  purporting  to  convey  the  same  to 
Josiah  Carrico  for  a  valuable  consideration;  that  said 
Josiah  Carrico  went  into  possession  and  occupied  said 
land  under  said  last  mentioned  deed,  claiming  title  there- 
under until  the  26th  day  of  September,  1874,  when  he 
executed  a  deed  to  John  Crance,  his  wife  joining  therein, 
purporting  to  convey  said  lands  to  said  Crance  for  a 
valuable  consideration;  that  said  Crance  went  into  pos- 
session and  occupied,  claiming  to  own  the  same  by  virtue 
of  said  deed,  until  the  23d  day  of  August,  1875,  on  which 
day  he  made  a  warranty  deed,  his  wife  joining  therein, 
purporting  to  convey  said  lands  to  William  G.  Carrico 
for  a  valuable  consideration;  that  he  went  into  posses- 
sion, occupied  and  claimed  to  be  the  owner  of  said  land 
by  virtue  of  said  deed  until  the  13th  day  of  June,  1879, 
when  he-made  a  quitclaim  deed,  his  wife  joining  therein, 
purporting  to  convey  said  lands  to  William  A.  Neal  for 
a  valuable  consideration;  that  said  Neal  went  into  pos- 
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session  thereof,  and  while  in  possession  he  caused  an 
abstract  of  title  to  said  lands  to  be  made,  and  said  Neal 
was  advised  that  he  did  not  have  a  good  title,  legally  to 
said  lands  by  virtue  of  said  deed,  because  the  deed  of 
Bazzle  Carrico  and  wife  to  the  heirs  of  said  Francis  Car- 
rico  was  void;  that  said  Neal  thereupon,  pursuant  to  the 
advice  of  his  attorney,  for  the  purpose  of  perfecting  his 
title  to  said  lands  and  securing  a  good  legal  title  thereto, 
procured  all  the  legal  heirs  of  said  Bazzle  Carrico,  then 
deceased,  excepting  Andrew  L.  Carrico,  James  H.  Car- 
rico, Sarah  E.  Purcell,  and  Francis  Carrico,  to  execute 
quitclaim  deeds  purporting  to  convey  their  undivided 
interests  in  said  lands  to  said  Neal;  that,  further,  to  com- 
plete and  perfect  his  legal  title  to  said  lands  said  Neal, 
on  the  13th  day  of  June,  1879,  instituted  a  suit  against 
said  Andrew  L.  Carrico,  James  H.  Carrico  and  Sarah  E. 
Purcell,  heirs  at  law  of  Bazzle  Carrico,  deceased,  in  the 
Sullivan  Circuit  Court,  said  Neal  claiming  and  alleging 
in  his  complaint  in  said  suit  that  he  and  the  said  Andrew 
L.  and  James  H.  Carrico  and  Sarah  E.  Purcell  were 
the  owners  of  all  said  lands  as  tenants  in  common,  the 
said  Neal,  the  owner  of  ff  thereof  in  fee,  as  purchaser 
thereof  from  the  heirs  of  said  Bazzle  Carrico,  and  each 
of  the  then  defendants  the  owner  of  -^  part  thereof  in 
fee  as  heirs  of  said  Bazzle  Carrico,  deceased;  that  such 
proceedings  were  had  in  said  suit  that  said  court  ad- 
judged said  facts  to  be  true  as  alleged  in  said  complaint, 
and  that  said  lands  could  not  be  divided  without  injury 
to  the  owners  thereof,  and  the  same  were  sold  under  the 
order  of  the  court  to  said  Neal  by  a  commissioner  ap- 
pointed by  the  court  for  that  purpose,  who  executed  a 
deed  pursuant  to  said  sale,  which  was  approved  and 
confirmed  by  the  court.  And  said  Neal  thereupon 
continued  in  possession,  occupied  and  claimed  to  own 
said  lands    by   virtue  of    his  deeds    from  William   G. 
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Carrico  as  remote  grantee  of  Francis  Carrico,  an  heir 
of  said  Bazzle  Carrico,  from  the  other  said  heirs 
and  widow  of  said  Bazzle,  deceased,  and  from  said 
commissioner  until  the  22d  of  Januai^y,  1880,  when 
he,  said  Neal,  executed  a  warranty  deed,  his  wife 
joining  therein,  purporting  to  convey  said  lands  to 
John  H.  Driver,  who  took  possession,  occupied  the 
same  under  claim  of  ownership  by  virtue  of  said  deed 
from  said  Neal  until  the  30th  day  of  May,  1882,  when 
he  executed  a  like  deed  to  another,  who,  in  like  manner, 
took  possession  under  said  deed  and  occupied,  claiming 
to  own  said  lands  by  virtue  thereof,  and  thereafter, 
through  numerous  mesne  conveyances  from  said  Neal, 
each  grantee  going  into  possession  under  claim  of  own- 
ership until  the  21st  day  of  August,  1891,  the  then  holder 
under  said  mesne  conveyances  executed  a  warranty  deed 
purporting  to  convey  said  lands  to  the  appellee,  William 
Tarwater  for  a  valuable  consideration,  who  also  took  pos- 
session under  said  deed,  and  now  holds  possession  of  said 
lands,  claiming  title  thereto  by  virtue  of  said  deed;  that 
each  and  all  of  said  deeds  were  duly  recorded  in  the  re- 
corder's office  of  said  county  within  the  time  allowed  by 
law  therefor;  that  sard  Bazzle  Carrico  died  in  said  county 
in  1870,  and  that  said  Francis  Carrico  had  no  grand- 
children living  on  January  24,  1865,  and  no  other  chil- 
dren living  than  said  Mary,  Truston  and  Frankie;  that 
said  Truston  at  no  time  conveyed  any  interest  in  said 
lands;  that  said  Francis  Carrico  died  in  1886,  intestate. 

The  conclusion  of  law  stated  upon  these  facts  is:  *'That 
the  defendant  (the  appellee)  is  the  owner  of  the  lands 
set  out  and  described  in  the  complaint,  and  entitled  to 
the  possession  thereof,  and  that  the  plaintiffs  (the  ap- 
pellants) take  nothing  by  their  complaint  herein." 

The  question  that  lies  at  the  threshhold  of  the  case  is, 
whether  the  deed  from  Bazzle  Carrico  to  '^Francis  Carri- 
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co*s  heirs''  conveyed  any  interest  in  the  land  to  any- 
body. Strange  as  it  may  seem,  counsel  for  appellants 
simply  assert  in  their  brief  that  **The  deed  from  Bazzle 
Carrico  to  'Francis  Carrico's  heirs/  of  date  January  24, 
1865,  conveyed  the  lands  in  controversy  to  Francis  Car- 
rico's  children.'*  No  authority  is  cited  to  support  this 
proposition,  nor  is  there  any  attempt  to  support  it  by 
argument. 

Appellee's  counsel  seems  to  take  it  for  granted  that 
such  a  deed  is  valid,  and  effectual  to  convey  title  to  the 
children  of  Francis  Carrico,  and  seeks  to  support  the 
conclusion  of  the  trial  court  on  the  soIq  ground  of  adverse 
possession  under  claim  of  ownership  in  appellee  and  his 
grantors  for  more  than  twenty  years  prior  to  the  com- 
mencement of  the  action.  Ordinarily,  twenty  years  af- 
ter the  right  of  action  accrues  for  the  possession  of  real 
estate,  under  the  twenty  years'  statute,  is  a  complete  bar 
to  such  action,  without  such  possession  having  been  ad- 
verse. R.  S.  1881,  section  293;  1  Burns'  R.  S.  1894, 
section  294;   Vanduyn  v.  Hepner,  45  Ind.  589. 

But  it  has  been  held  by  this  court  that  such  defense 
does  not  apply  to  an  action  for  partition.  Peden  v.  Car- 
ina, 134  Ind.  494;  McCray  v.  Humi^,  116  Ind.  103. 

It  has  also  been  held  by  this  court  that  twenty  years' 
adverse  possession  not  only  bars  the  action  for  posses- 
sion, but  also  confers  as  complete  a  title  as  a  written 
conveyance,  even  against  a  tenant  in  common,  where 
the  tenant  in  possession  denies  the  right  of  his  cotenant 
and  asserts  a  hostile  title.  Bowen  v.  Preston,  48  Ind. 
367,  and  cases  there  cited. 

The  theory  of  the  appellants  is,  we  presume,  that  the 
deed  to  Francis  Carrico 's  heirs  vested  the  title  in  his 
three  children,  and  one  of  them,  Truston,  having  died 
in  1875,  in  infancy,  unmarried  and  without  lawful  is- 
sue, one-half  of  his  third  of  the  land  descended   to  his 
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father,  Frauds,  aud  that  thereupon  the  warranty  deed 
previously  executed  by  said  Francis,  by  which  he  at- 
tempted to  convey  the  whole  of  said  lands  to  Josiah  Car- 
rico,  enured  to  the  benefit  of  said  Josiah,  vesting  in  him, 
by  estoppel,  that  undivided  one-sixth  of  said  lands,  and 
so  on  with  each  successive  grantee  down  to  the  appellee. 

It  is  settled  law  that  by  virtue  of  a  warranty  deed  to 
the  grantee,  his  heirs  and  assigns  may,  by  estoppel  and 
direct  operation  of  law,  become  vested  with  a  title  ac- 
quired by  the  grantor  after  the  execution  of  the  deed. 
19  Am.  and  Eng.  Encyc.  of  Law,  1020,  1021,  1022,  and 
numerous  authorities  there  cited;  Hannah,  Admr,,  v. 
Collins,  94  Ind.  201;  Locke  v.  White,  89  Ind.  492;  Avery 
V.  Akins,  74  Ind.  283. 

Whether  this  is  the  way  appellants  conclude  that  the 
appellee  became  clothed  with  the  ^  parts,  which  is  one- 
sixth  of  said  lands,  their  counsel  have  not  seen  fit  to  in- 
form us.  But  we  see  no  other  way  by  which  appellee 
can  have  any  interest  in  said  lands,  if  appellants'  as- 
sumption is  correct,  that  the  deed  to  Francis  Carrico's 
heirs  clothed  the  appellants  with  title,  unless  adverse 
possession  for  twenty  years  clothed  appellee  with  the 
whole  title.  But  it  seems  to  us  that  appellants  have  been 
altogether  too  generous  in  conceding  to  appellee  the  own- 
ership of  the  one-sixth  or  any  other  portion  of  these 
lands  if  the  deed  to  Francis  Carrico's  heirs  vested  the 
title  thereto  in  his  children. 

Assuming  that  it  did  so  vest  the  title,  and  conceding 
that  the  warranty  deed  of  Francis  Carrico  to  Josiah  Car- 
rico,  attempting  to  convey  to  the  latter  the  whole  of  the 
lands,  in  1869,  enured  to  the  benefit  of  said  Josiah  and 
his  grantees,  on  the  death  of  Truston,  one  of  the  child- 
dren  of  Francis,  by  which  one-half  of  Truston's  third 
descended  to  his  father,  said  Francis,  yet  such  principle 
could  operate  no  further  than  the  deeds  in  the  chain  of 
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title  continued  to  be  deeds  containing  covenants  of  war- 
ranty or  warranty  deeds.  The  deed  from  Josiah  Carrico 
to  John  Crance  is  not  shown  to  be  a  warranty,  and  the 
same  is  true  of  the  deed  from  William  G.  Carrico  to  Will- 
iam A.  Neal.  A  deed  must  be  shown  to  be  a  warranty 
deed,  aflBrmatively,  before  it  can  be  held  to  operate  as  a 
transfer  of  an  after  acquired  title.  Nicholson  v.  Caress ^ 
45  Ind.  479. 

A  quitclaim  deed  can  not  have  that  effect.  Avery  v. 
Akiiu,  supra;  Graham  v.  Graharrty  55  Ind.  23;  Shumaker 
y.  Johnson,  35  Ind.  33. 

If  the  special  finding  is  correct  and  full,  and  appel- 
lants, by  excepting  to  the  conclusion  of  law,  admit  that 
it  is  so,  and  if  their  assumption  that  the  deed  from 
Francis  Carrico's  heirs  vested  in  them  title  to  the  land, 
then  they  had  no  cause  for  partition  against  the  appellee, 
for  he  owned  no  part  nor  interest  in  the  land  unless  he 
owned  it  all  by  twenty  years'  possession  by  himself  and 
grantors.  If  he  owned  it  all  by  twenty  years'  posses- 
sion, then  the  appellants  had  no  cause  for  partition 
against  him.  If  he  did  not  own  it  all  by  twenty  years' 
occupancy,  and  appellants'  assumption  be  correct  as  to 
the  effect  of  the  deed  of  Bazzle  Carrico,  then  appellants 
had  no  cause  for  partition  against  appellee,  but  rather  a 
cause  of  action  for  possession. 

As  before  observed,  that  action  is  easier  defeated  by 
twenty  years'  continuous  possession  than  it  is  to  defeat 
a  suit  for  partition  by  such  possession.  That  may  ac- 
count for  the  seeming  too  great  generosity  of  appellants 
in  planting  their  suit  on  the  theory  that  appellee  owned 
one-sixth  interest  in  the  land  and  asking  partition  in- 
stead of  bringing  an  action  for  possession. 

The  conclusion  we  shall  reach  as  to  the  effect  of  the 
deed  from  Bazzle  Carrico,  makes  it  wholly  unnecessary  to 
decide  whether  the  facts  found  make  a  case  of  twenty 
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years'  adverse  possession  in  appellee  and  his  grantors, 
thereby  vesting  in  him  title,  and  what  effect  his  grant- 
or's purchase  of  the  supposed  outstanding  title  from  the 
widow  and  heirs  of  Bazzle  Carrico  had  upon  the  adverse 
character  of  such  possession  as  against  appellants,  so 
ably  presented  in  their  brief;  nor  need  we  decide  whether 
the  facts  found  make  a  case  of  no  tenancy  in  common, 
and  hence  whether  the  twenty  years'  statute  of  limita- 
tions applies  and  bars  all  right  of  appellants.  If  the 
deed  from  Bazzle  Carrico  to  Francis  Carrico 's  heirs  was 
not  effectual  to  convey  title,  then  the  title  remained  in 
Bazzle,  and,  at  his  death,  descended  to  his  heirs,  his 
widow  and  children,  and  if  that  is  the  case,  the  appel- 
lee's remote  grantor,  William  A.  Neal,  as  the  special 
finding  shows,  purchased  and  received  conveyances 
through  deeds  from  the  adult  heirs  and  by  a  partition 
sale  and  conveyance  of  the  interests  of  the  minor  heirs 
of  said  Bazzle  in  and  to  all  of  said  lands.  At  all  events 
it  is  sufficient  to  say  that  if  that  deed  was  invalid  then 
appellants  have  got  no  title,  and  have  no  right  to  complain 
no  matter  what  the  conclusion  was. 

It  was  held  by  this  court,  in  Winslow  v.  Winslow,  52 
Ind.  8,  that  a  deed  to  the  heirs  of  a  living  person  to  take  ' 
effect  immediately,  exactly  such  a  deed  as  the  one  here 
involved,  was  void. 

In  Lyles  v.  Lescher,  108  Ind.  382,  Elliott,  J.,  speak- 
ing for  the  court,  seripusly  doubted  the  correctness  of 
the  decision  in  Winslow  v.  Winslow,  supra,  remarking 
that  some  of  the  authorities  on  which  it  was  founded  had 
since  been  overthrown,  and  others  were  not  in  point,  but 
left  the  question  open  for  future  consideration  without 
deciding  it. 

Afterwards,  in  Outland  v.  Bowen,  115  Ind.  150, 
Mitchell,  J.,  in  speaking  for  the  court,  directly  affirmed 
the  doctrine  of  Winslow  v.  Wirislow,  supra. 
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In  the  still  later  case  of  Tinder  v.  Tinder,  131  lud. 
381,  it  was  held,  by  Elliott,  J.,  speaking  for  the  court, 
that  this  court  was  committed  to  the  doctrine  laid  down 
in  Winslow  v.  Winslow,  supra,  the  court  saying:  '*But 
while  it  may  be  true  that  we  are  committed  to  the  rule 
stated,  it  is  also  true  that  the  court  has  manifested  a 
purpose  to  restrict  rather  than  enlarge  its  operation." 
Citing  Lyles  v.  Lescher,  supra. 

The  court  then  goes  on  to  hold  that  where  there  are 
any  other  words  in  the  deed  from  which  it  may  be  in- 
ferred that  the  grantors  did  not  use  the  word  heir  or 
heirs  in  its  strict  technical  legal  sense,  or  that  indicate 
that  children  were  thereby  intended,  then  the  rule  does 
not  apply,  and  that  effect  will  be  given  to  the  apparent 
intent.  But  here  there  are  no  other  words  in  the  deed 
to  indicate  any  other  intention  on  the  part  of  the  grantor 
than  that  he  used  the  word  ''heirs"  in  its  strict  legal 
sense.  He  may  have  meant  children,  and  he  may  have 
meant  heirs.  This  makes  it  wholly  uncertain  as  to  who 
the  grantees  were.  If  he  had  used  words  in  addition  in- 
dicating that  he  meant  children  by  the  word  '*heirs," 
that  would  have  been  certain  enough,  but  he  might  have 
meant  heirs  in  the  legal  signification  of  the  word.  If  he 
did,  then  in  addition  to  the  fact  that  a  man  can  not  have 
heirs  while  he  lives,  it  would  always  remain  a  matter  of 
great  uncertainty  who  the  man's  heirs  would  be  until 
he  dies.  So  that  if  he  meant  heirs  in  the  legal  significa- 
tion of  the  word,  it  was  void  for  uncertainty,  and  because 
he  could  have  no  heirs  while  he  lived.  But,  as  we  do 
not  know  whether  he  meant  heirs,  in  the  legal  significa- 
tion of  the  word,  or  children,  the  deed  is  equally  void  for 
uncertainty  in  the  grantee. 

It  follows  from  what  we  have  said,  that  the  legal  title 
to  the  lands  in  controversy  was  conveyed  to  the  appel- 
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lee,  and  that  the  appellants  have  no   title  whatever,  and 
the  conclusion  of  law  to  that  effect  was  correct. 

The  judgment  is  affirmed. 

Filed  June  20,  1894. 


No.  17,152. 

The  State,  ex  rel.  Smith,  Attorney-General,  v.  Mc- 
Clelland, Trustee,  etc. 

Constitutional  Law. —  Unexpended  Balance  of  JSchoui  Revenue  in  Hands 
of  School  Corporations. — Act  of  March  3d,  1893. — Statute  Construed, 
—The  act  of  March  3d,  1893  (Acts  1893,  pp.  196-6),  providing  "that 
any  school  corporation  not  expending  the  sum  total  of  the  tuition 
revenue  apportioned  to  it  by  the  State,  shall,  on  the  first  Monday 
in  July  annually,  report  to  and  return  to  the  county  treasurer  of  the 
county  in  which  said  school  corporation  is  situated,  the  unexpended 
balance  of  tuition  revenue  from  said  source  in  excess  of  $100,  and 
the  county  auditor  of  said  county  shall  include  all  such  unexpended 
balances  in  his  report  to  the  State  Superintendent  of  Public  In- 
struction, as  revenue  collected  in  his  county  and  ready  for  distribu- 
tion at  the  next  apportionment,''  and  providing  a  penalty,  is  con- 
stitutional and  valid. 

Same. —  Validity  of  Act. — Scope  of  Consideration. — With  the  justice,  the 
propriety,  the  policy,  the  advisability  or  desirability  of  a  statute,  the 
courts  can  have  nothing  whatever  to  do,  so  long  as  the  act  does  not 
infringe  some  provision  of  the  constitution,  State  or  Federal,  or 
some  valid  treaty  or  law  of  Congress. 

Common  Schools. — School  lievenue. — Distribution. — Control  and  Title 
Remain  in  the  State. — School  Corporations  Agents  of  the  State. — ^The 
distribution  of  school  revenue  to  the  school  corporations  of  the  State 
does  not  change  the  title  or  o>vnership  of  the  money.  The  persons 
to  whom  the  money  is  entrusted,  and  to  whom  it  is  delivered,  hold 
it  as  the  agents  of  the  State,  and  the  State  does  not  lose  its  control 
over  it  until  it  is  paid  out  for  tuition  purposes. 

Parties. — Plaintiff.— State,  ex  rel.  Attomeii- General. — School  lievenue. 
—  ZTnexpended  Balance. —  Toimship  Trustee. — Action. — An  action  to 
retjover  the  unexpended  balance  of-  tuition  revenue,  in  excess  of 
$100,  in  the  hands  of  a  township  school  trustee,  which  he  has  neg- 
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lected  or  refused  to  pay  over  to  the  county  treasurer,  is  properly 
brought  in  the  name  of  the  State  on  the  relation  of  the  Attorney- 
General. 
Demurrbb. — Defect  of  Parties  Defendant. — Failure  to  Designate  Proper 
Parties. —  Waiver. — Where  a  demurrer  on  the  ground  of  defect  of 
parties  defendant  does  not  designate  the  proper  parties,  the  demur- 
rer is  insufficient  in  form,  and  the  objection  is  thereby  waived. 

From  the  Marion  Circuit  Court. 

A.  0.  Smith,  Attorney-General,  A.  Zollars  and  L.  O- 
Bailey,  for  appellant. 

W.  N.  Harding y  A.  R.  Hovey,  J.  Morris,  R.  C.  Belly 
J.  M.  Barrett  and  S.  L.  Morris,  for  appellee. 

McCabe,  J. — ^This  action  was  brought  by  the  State  of 
Indiana,  on  the  relation  of  the  attorney-general,  for  the 
purpose  of  recovering  a  balance  of  $322.05  of  State 
school  revenue  for  tuition,  which  was  unexpended  and 
in  the  hands  of  appellee  on  the  first  Monday  of  July^ 
1893,  left  over  from  the  State  tuition  revenue  apportioned 
to  said  township  for  the  year  ending  the  day  previous^ 
and  which  it  is  stated  appellee  has  refused  and  neg- 
lected, and  still  refuses  and  neglects  to  refund  and  pay 
over  to  the  treasurer  of  Marion  county,  though  often  re- 
quested so  to  do.  The  charge  in  the  complaint  was  that 
the  tuition  revenue  received  by  appellee,  from  all  sources, 
had  been  commingled  and  expended  from  as  an  entirety. 
The  suit  was  commenced  under  the  proviso  of  the  act  of 
March  3d,  1893  (Acts  1893,  pp.  195-6).  The  act  is  an 
amendment  of  section  114  of  the  school  law  of  1865,  R» 
S.  1881,  section  4482. 

The  proviso  reads  as  follows:  ^'Provided,  however,  that 
any  school  corporation  not  expending  the  sum  total  of 
the  tuition  revenue  apportioned  to  it  by  the  State,  shall, 
on  the  first  Monday  in  July  annually,  report  to  and  re- 
turn  to  the  county  treasurer  of  the  county  in  which  said 
school  corporation  is  situated,  the  unexpended  balance  of 
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tuition  revenue  from  said  source  in  excess  of  $100,  and 
the  county  auditor  of  said  county  shall  include  all  such 
unexpended  balances  in  his  report  to  the  State  Superin- 
tendent of  Public  Instruction,  as  tuition  revenue  collected 
in  his  county  and  ready  for  distribution  at  the  next  ap- 
portionment. Any  township  school  trustee  or  treasurer 
of  the  board  of  school  trustees  of  incorporated  towns  and 
cities  refusing  or  neglecting  to  refund  the  said  unex- 
pended balance  of  tuition  revenue  as  herein  provided, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  fined  not  less  than  double  the  amount 
so  withheld.'' 

The  action  was  begun  by  filing  a  petition  praying  for 
an  alternative  writ  of  mandate  to  compel  the  appellee,  as 
trustee  of  Wayne  township,  in  Marion  county,  to  pay 
over  to  the  treasurer  of  said  county  the  sum  above  men- 
tioned for  redistribution  by  the  State  Superintendent  of 
Public  Instruction.  The  alternative  writ  stating  the 
above  recited  facts  was  duly  issued.  The  appellee  ap- 
peared and  demurred  to  the  writ  on  the  ground,  1st,  that 
the  same  showed  that  appellant,  the  attorney-general, 
had  no  legal  capacity  to  sue;  2d,  that  there'  is  a  defect  of 
parties  defendant;  3d,  that  the  writ  does  not  state  facts 
sufiBcient  to  constitute  a  cause  of  action. 

The  circuit  court  sustained  the  demurrer,  to  which  the 
appellant  excepted,  and  failing  to  plead  further,  the  ap- 
pellee had  judgment  upon  the  demurrer. 

It  is  made  the  duty  of  the  attorney-general,  by  statute, 
to  institute  and  prosecute  all  necessary  proceedings  for 
the  collection  of  all  moneys  where  the  same  is  by  law 
required  to  be  paid  to  the  State,  or  any  officer  in  trust 
for  the  State,  and  in  all  cases  where  the  officers,  whose 
duty  it  shall  be  to  collect  the  same,  shall  fail,  neglect,  or 
refuse,  after  a  cause  of  action  in  favor  of  the  State  shall 
have  accrued.     Elliott's  Supp.,  section  1805. 
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It  was  held  by  this  court,  in  Board,  etc.,  v.  State,  ez 
reL,  92  Ind.  353,  that  the  attorney-general  was  the  proper 
relator  in  a  suit  to  recover  moneys  belonging  to  the  com- 
mon school  fund  of  the  State.  To  the  same  effect  are 
Board,  etc.,  v.  State,  ex  rel,,  116  Ind.  329,  and  Board, 
etc,  V.  State,  ez  reL,  122  Ind.  333. 

If,  therefore,  the  unexpended  balance  of  the  tuition 
revenue  apportioned  for  the  previous  year  to  Wayne 
township,  in  Marion  county,  by  the  State,  in  excess  of 
$100,  which  the  writ  states  amounts  to  $322.05,  and  the 
truth  of  which  is  admitted  by  the  demurrer,  belongs  to 
the  common  school  tuition  revenue  of  the  State,  and  a 
valid  law  of  the  State  requires  the  trustee  of  the  township 
to  pay  said  amount  to  the  treasurer  of  the  C9unty ,  and 
he  has  failed,  neglected,  or  refused  to  so  pay  over,  the 
action  is  properly  brought  on  the  relation  of  the  attor- 
ney-general. It  will  be  observed  that  the  statute  above 
quoted  requires,  in  such  cases,  such  balances  to  be  re- 
turned and  paid  over  to  the  county  treasurer  for  redistri- 
bution by  the  State  Superintendent  of  Public  Instruction, 
at  the  next  apportionment  of  school  revenue  for  tuition. 
The  whole  question,  therefore,  depends  upon  the  validity 
of  that  statute,  not  only  as  to  the  legal  capacity  of  the 
attorney-general  to  prosecute  the  action  as  relator,  but 
also  as  to  the  sufficiency  of  the  facts  to  constitute  a  cause 
of  action. 

The  other  ground  of  demurrer,  namely,  that  there 
was  a  defect  of  parties  defendant,  has  been  waived  by  the 
appellee,  in  so  far  as  he  could  waive  the  same,  by  failing 
to  argue  it  in  his  brief.  The  judgment  being  in  his  fa- 
vor on  the  demurrer,  the  presumption  that  always  pre- 
vails in  favor  of  the  correctness  of  the  action  of  the  trial 
court  on  appeal,  would,,  perhaps,  require  us  to  uphold 
the  judgment  below  if  any  one  of  the  grounds  assigned 
in  the  demurrer  was  well  taken,  whether  appellee  pointed 
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out  such  objection  in  his  brief  or  not.  But  no  reason 
has  been  suggested  why  there  is  a  defect  of  parties  de- 
fendant in  the  demurrer,  and  the  law  requires  such  a 
demurrer  to  designate  the  proper  parties,  and  the  de- 
murrer failing  to  so  designate  such  parties,  it  is  insuflS- 
cient  in  form.  1  Burns'  Rev.  1894,  section  342;  Kelley 
V.  Love,  35  Ind.  106.  Vaiisichle  v.  Erdelmeyer,  36  Ind. 
262;  Marks  v.  Indianapolis,  etc.,  R.  W.  Co.,  38  Ind.  440. 

The  demurrer  not  being  suflBcient  in  form,  as  to  defect 
of  parties  defendant,  the  appellee  is  in  the  same  situa- 
tion as  if  he  had  not  demurred  for  defect  of  parties  de- 
fendant at  all.  In  such  case  such  objection  is  deemed 
waived.     1  Burns'  Rev.  1894,  section  346. 

We,  therefore,  hold  that  the  objection  as  to  defect  of  part- 
ies defendant  was  waived  by  the  appellee  in  failing  to  file  a 
demurrer  designating  the  proper  parties  defendant.  The 
only  question,  therefore,  left  for  our  consideration  and 
decision  is  whether  the  statute  in  question  is  constitu- 
tional. Almost  the  entire  argument,  both  oral  and  in 
the  briefs,  on  both  sides,  conducted  at  great  length  and 
signalized  by  much  learning  and  research,  spiced  with 
laudable  zeal  and  marred  by  not  a  little  animosity,  has 
been  devoted  to  that  question  as  the  controlling  one  in 
the  case.  The  appellee's  counsel  have  assailed  the  stat- 
ute from  every  standpoint,  and  have  leveled  at  it  many 
blows  that  are  not  constitutional  objections.  With  such 
objections  to  a  statute,  the  courts  have  nothing  whatever 
to  do.  With  the  justice,  the  propriety,  the  policy,  the 
advisability  or  desirability  or  undesirability  of  a  statute, 
the  courts  can  have  nothing  whatever  to  do,  so  long  as 
the  act  does  not  infringe  some  provision  of  the  constitu- 
tion. State  or  Federal,  or  some  valid  treaty  or  law  of 
Congress.  Such  objections  must  be  made  to  the  Legis- 
lature. Hedderichy,  State,  101  Ind.  564;  Cooley's  Const. 
Lim.,  201-204. 
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Nor  can  the  courts  inquire  into  the  motives  of  the 
Legislature  in  passing  an  act  in  order  to  overthrow  the 
same.     Cooley's  Const.  Lim.,  220-222. 

No  attempt  has  been  made  in  that  direction,  in  this 
case,  except  that  the  appellee's  counsel  has  characterized 
the  act  in  question  as  *'a  legislative  fraud."  But,  if  we 
shall  find  it  within  the  power  of  the  Legislature  to  pass 
the  act,  that  ends  the  inquiry. 

The  State  Legislature  possesses  all  legislative  power, 
except  such  as  has  been  delegated  to  Congress  and  pro- 
hibited by  the  constitution  of  the  United  States,  to  be  ex- 
ercised by  the  States,  and  such  as  are  expressly  or  im- 
pliedly withheld  by  the  State  constitution  from  the  State 
Legislature.     Cooley's  Const.  Lim.,  104. 

The  only  limitations,  therefore,  upon  the  power  of  the 
Legislature  are  those  imposed  by  the  State  constitution, 
the  Federal  constitution,  and  the  treaties  and  acts  of 
Congress  adopted  and  enacted  under  it.  Hedderich  v. 
State,  supra. 

It,  therefore,  was  said  in  several  cases  by  this  court 
that  '*the  legislative  authority  of  this  State  is  the  right 
to  exercise  supreme  and  sovereign  power,  subject  to  no 
restrictions  except  those  imposed  by  our  own  constitu- 
tion, by  the  Federal  constitution,  and  by  the  laws  and 
treaties  made  under  it.  This  is  the  power  under  which 
the  Legislature  passes  all  laws.*'  Beauchamp  v.  State,  6 
Blackf.  299;  Maize  v.  State,  4  Ind.  342;  Fry  v.  State,  63 
Ind.  552;  Clare  v.  State,  68  Ind.  17;  McComasy.  Kmg, 
81  Ind.  327;   Campbell  v.  Dunggins,  83  Ind.  473.  ' 

The  sole  contention  here  is  that  the  act  is  in  conflict 
with  the  provisions  of  the  constitution  of  the  State. 

It  was  said  by  this  court,  in  McCortias  v.  Kmg,  supra , 
that  *'Such  questions  are  always  regarded  by  the  courts 
as  of  serious  importance.  The  judiciary  look  to  the  acts 
of  the  Legislature  with  great  respect,  and  reconcile  and 
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sustain  them,  if  possible.  The  General  Assembly  is  the 
immediate  exponent  of  the  popular  will, — expressly  dele- 
gated-to  clothe  that  will  with  the  forms  of  law.  The 
presumption  that  such  a  body  has  sanctioned  enactments 
in  violation  of  the  constitution,  is  not  to  be  lightly  in- 
dulged. That  the  act  is  imperfect  or  impolitic,  is  not 
enough.  These  defects  subsequent  legislation  can  re- 
move by  amendment  or  repeal.  To  bring  its  validity 
within  the  control  of  the  courts,  it  must  be  clearly  sub- 
versive of  the  constitution." 

And,  in  Jamieson  v.  Indiana,  etc.,  Gas  Co.,  128 1 nd.  555 
(568),  it  was  said:  **We  have  no  right  to  presume  that 
the  Legislature  usurped  power,  or  disregarded  the  organic 
law.  No  precedent  will  justify  such  a  presumption,  nor 
any  reason  sustain  it.  A  party  who  asserts  that  the 
Legislature  has  usurped  power,  or  has  violated  the  con- 
stitution, must  affirmatively  and  clearly  establish  his  po- 
sition. Nor  have  the  courts  the  right  to  so  construe  a  stat- 
ute as  to  render  it  void,  where  a  construction  that  is  reason- 
ably admissible  will  uphold  it.  *  *  *  We  are  to  re- 
solve doubts  in  favor  of  the  validity  of  the  statute,  with- 
out *  *  stopping  to  inquire  what  construction 
might  be  warranted  by  the  natural  import  of  the  lan- 
guage used.'* 

And,  in  Robinson  v.  Schench,  102  Ind.  307  (319),  this 
court  said:  "It  devolves  upon  the  party  who  assails  a  stat- 
ute on  the  ground  that  it  violates  the  constitution  to  show 
a  clear  violation  and  to  point  out  the  provision  violated; 
failing  in  this,  his  attack  is  unavailing." 

It  is  claimed  by  the  appellee,  that  the  act  in  question 
violates  the  8th  article  of  the  constitution,  in  that  it  op- 
erates to  make  an  unequal  distribution  of  the  school 
revenue  for  tuition  among  the  several  school  corpora- 
tions of  the  State  according  to  the  number  of  school 
Vol.  138—26 


402  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  reL  Smith,  Attorney-General,  t;.  McClelland,  Trustee. 


children  in  eacli,  but  what  particular  section  thereof  is 
supposed  to  be  violated,  appellee's  counsel  have  not  very 
definitely  stated  or  pointed  out.  Said  article  8  reads  as 
follows: 

^'Common  Schools.  1.  Knowledge  and  learning,  gen- 
erally diffused  throughout  a  community,  being  essential 
to  the  preservation  of  a  free  government,  it  shall  be  the 
duty  of  the  General  Assembly  to  encourage,  by  all  suit- 
able means,  moral,  intellectual,  scientific,  and  agricult- 
ural improvement,  and  to  provide,  by  law,  for  a  general 
and  uniform  system  of  common  schools,  wherein  tuition 
shall  be  without  charge,  and  equally  open  to  all. 

*' Common  School  Fund.  2.  The  common  school  fund 
shall  consist  of  the  congressional  township  fund,  and 
the  lands  belonging  thereto;  the  surplus  revenue  fund; 
the  saline  fund,  and  the  lands  belonging  thereto;  the 
bank  tax  fund,  and  the  fund  arising  from  the  one  hun- 
dred and  fourteenth  section  of  the  charter  of  the  State 
Bank  of  Indiana;  the  fund  to  be  derived  from  the  sale  of 
county  seminaries,  and  the  moneys  and  property  hereto- 
fore held  for  such  seminaries;  from  the  fines  assessed  for 
breaches  of  the  penal  laws  of  the  State,  and  from  all  for- 
feitures which  may  accrue;  all  lands  and  other  estate 
which  shall  escheat  to  the  State  for  want  of  heirs  or  kin- 
dred entitled  to  the  inheritance;  all  lands  that  have  been, 
or  may  hereafter  be,  granted  to  the  State;  where  no  spe- 
cial purpose  is  expressed  in  the  grant,  and  the  proceeds 
of  the  sales  thereof,  including  the  proceeds  of  the  sales  of 
the  swamp  lands  granted  to  the  State  of  Indiana  by  the 
act  of  Congress  of  the  28th  of  September,  one  thousand 
eight  hundred  and  fifty,  after  deducting  the  expense  of 
selecting  and  draining  the  same;  taxes  on  the  property 
of  corporations,  that  may  be  assessed  by  the  General  As- 
sembly for  common  school  purposes. 

'  'Principal J  a  Perpetual  Fund.     3.    The  principal  of  the 
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common  school  fund  shall  remain  a  perpetual  fund, 
which  may  be  increased,  but  shall  never  be  diminished; 
and  the  income  thereof  shall  be  inviolably  appropriated 
to  the  support  of  common  schools,  and  to  no  other  pur- 
pose whatever. 

*  ^  Investrr^ent  and  Distrihution.  4.  The  General  Assembly 
shall  invest,  in  some  safe  and  profitable  manner,  all  such 
portions  of  the  common  school  fund  as  have  not  hereto- 
fore been  intrusted  to  the  several  counties;  and  shall 
make  provision,  by  law,  for  the  distribution,  among  the 
several  counties,  of  the  interest  thereof. 

"Reinvestment.  5.  If  any  county  shall  fail  todemand 
its  proportion  of  such  interest  for  common  school  pur- 
poses, the  same  shall  be  reinvested  for  the  benefit  of  such 
county. 

'  *  Counties, — Liability,  6.  The  several  counties  shall  be 
held  liable  for  the  preservation  of  so  much  of  the  said 
fund  as  may  be  intrusted  to  them,  and  for  the  payment 
of  the  annual  interest  thereon. 

* '  Trust  Funds  Inviolate .  7 .  All  trust  funds  held  by  the 
State  shall  remain  inviolate,  and  be  faithfully  and  ex- 
clusively applied  to  the  purposes  for  which  the  trust  was 
created. 

'  *  Superintendent  of  Public  Instruction .  8 .  The  General 
Assembly  shall  provide  for  the  election,  by  the  voters  of 
the  State,  of  a  State  Superintendent  of  Public  Instruc- 
tion, who  shall  hold  his  office  for  two  years,  and  whose 
duties  and  compensation  shall  be  prescribed  by  law." 

Counsel  for  appellee  point  out  the  fourth  and  fifth  sec- 
tions of  the  above  article,  which  they  claim  are  violated 
by  the  statute  under  consideration. 

The  fourth  section  only  enjoins  upon  the  Legislature 
the  duty  to  make  provision  by  law  for  the  distribution  of 
the  interest  of  such  portions  of  the  common  school  fund 
among  the  severaj  counties  as  has  not  theretofore  been 
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intrusted  to  them.  There  is  no  direction  how  or  in  what 
proportions  it  shall  be  distributed.  Appellee's  conten- 
tion here  is  that  as  the  money  was  distributed  to  Wayne 
township  as  tuition  revenue  according  to  the  number  of 
school  childi^en  in  the  township,  if  the  unexpended  bal- 
ance is  to  be  returned  to  the  treasurer  for  redistribution 
by  the  superintendent  of  public  instruction,  the  equality 
of  distribution  which  they  contend  the  constitution  con- 
templates will  be  overthrown  and  destroyed. 

The  5th  section  simply  enjoins  the  duty  on  the  Legis- 
lature in  case  any  county  shall  fail  to  demand  its  pro- 
portion of  such  interest  for  common  school  purposes,  to 
reinvest  the  same  for  the  benefit  of  such  county.  There 
is  nothing  in  that  section  defining  what  proportion  of 
such  interest  such  county  may  demand.  Without  some 
other  provision  it  would  be  difficult,  if  not  impossible, 
to  reach  the  conclusion  that  any  sort  of  a  distribution 
provided  for  by  the  Legislature  would  be  contrary  to  the 
mandate  of  the  constitution. 

It  is  not  denied  by  the  appellee's  learned  counsel,  that 
these  two  sections  were  intended  to  apply  to  a  state  of 
facts  that  existed  at  the  time  of  their  adoption,  but 
which  have  long  since  ceased  to  exist.  We  will  not  stop 
now  to  point  out  those  facts.  But,  notwithstanding,  ap- 
pellee's learned  counsel,  basing  their  argument  upon 
those  sections,  contend  that:  ''The  fund  in  controversy 
has  once  been  granted  under  the  provisions  of  the  con- 
stitution, and  the  law  enacted  in  conformity  thereto,  to 
the  use  of  the  schools  of  Wayne  township;  and  can  not 
be  diverted,  directly  or  indirectly,  to  any  purpose  other 
than  that  for  which  it  has  been  granted."  But  the 
sections  of  the  constitution  relied  on  to  support  this  con- 
tention do  not  aid  it  a  particle,  even  if  they  were  appli- 
cable to  a  State  of  facts  existing  at  the  present  time;  be- 
cause if  they  are  to  be  construed  as  vesting  title  in  and 
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to  the  common  school  tuition  revenue  to  be  distributed 
in  the  one  case,  and  reinvested  in  the  other,  they  make 
no  provision  whatever  in  favor  of  the  township,  but 
direct  a  distribution  of  such  interest  to  the  county  in 
the  one  case,  and  a  reinvestment  thereof  for  the  benefit 
of  such  county  in  the  other.     If  these  sections  operate 
as  a  grant  of  title  to  such  tuition  revenue,  it  is  not  in 
favor  of  the  township,  but  in  favor  of  the  county.    The 
controversy  here  is  not  between  the  State  on  the  one 
side,  and   the   county  on  the  other,  but  it   is  between 
the  State  on  the  one  side  and  the  township  on  the  other, 
so  far  as  the  claim  of  title  to  the  money  is  concerned. 
That  is,  the   township  trustee,  though   sued  to  enforce 
the  performance  of  an  oflBcial  duty  on  his  part,  seeks  to 
defend  on  the  ground  that  the  title  in  and   to  the  unex- 
pended balance  of  tuition  revenue  in   his  hands  had 
been  vested  in  the  school  township  by  the  constitution . 
and    laws,   and   hence,    that   the   act   in   question  was 
void  as  a  violation  of  the  constitutional  provisions  above 
referred  to.    The  county  is  not  a  school  corporation,  and 
as  such  has  no  title  to  any  of  the  school  tuition  revenue, 
though  the  county  is,  and  may  be  used  in  its  civil  cor- 
porate capacity  as  an  instrumentality  in  carrying  into 
effect  various  provisions  of  the  common  school  system. 
Therefore,  if  those  sections  of  the  8th  article  of  the  consti- 
tution, supra,  were  even  held  applicable  to  the  state  of  facts 
now  existing,  and  to  have  the  effect  of  vesting  title  in 
certain  portions  of  the  school  revenue  for  tuition,  it  can 
afford  no  aid  to  appellee's  contention,  because  he  is  not 
basing  his  defense  on  the  right  and  title  in  the  county 
to    liold  the  money,  but  is  basing  it  on  the  right  and 
title  of  the  school  township,  vested   in  it  by  these  two 
sections  of  the  constitution;  and  yet  said  sections  make 
no  grant  to,  and  vest  no  title  in,  the  township,  of  school 
revenue   for  tuition   or  anything  else;  if  they  vest  title 
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by  grant  or  otherwise  in  such  revenues,  they  vest  it  in 
the  county,  and  not  the  township.  And  this  being  a 
suit  to  compel  the  township  trustee,  in  obedience  to  the 
statute  in  question,  to  return  to  the  county  treasurer  the 
unexpended  balance  of  such  revenue,  the  appellee's  con- 
tention militates  against  him,  because  it  would  estab- 
lish that  the  statute  in  question  only  requires  him  to 
return  such  balance  to  the  proper  custodian,  the  treas- 
urer  of  its  owner,  the  county.  Thus  his  contention 
would  result  in  wiping  out  every  shadow  of  a  claim  that 
the  statute  is  unconstitutional  on  the  ground  that  it 
operates  to  divest  title  or  ownership  in  such  revenues, 
and  confers  them  on  others.  Therefore,  in  citing  those 
sections  of  the  constitution  as  the  basis  of  his  assault 
upon  the  validity  of  the  statute  in  question,  he  has  failed 
to  comply  with  the  rule  that  requires  one  making  such 
.an  assault,  on  the  ground  that  the  statute  violates  the 
constitution,  to  show  a  clear  violation,  and  to  point  out, 
or  put  his  finger  upon,  the  provision  which,  either  ex- 
pressly, or  by  fair  implication,  necessarily,  inhibits  such 
legislation.     Robinson  v.  Schenck,  supra. 

Appellee's  counsel  say  that  it  violates  the  constitution, 
in  that  it  operates  to  make  an  unequal  distribution  of 
school  revenue  for  tuition  among  the  several  school  cor- 
porations of  the  State  according  to  the  number  of  chil- 
dren in  each  within  the  school  age.  They  contend  that 
the  constitution  requires  such  equality  as  nearly  as  it 
can  be  practically  attained;  and  that  when  such  a  dis- 
tribution has  once  been  made,  the  failure  to  expend  all 
of  such  revenue  during  the  school  year  for  tuition  can 
give  no  right  to  other  school  corporations  to  share  in 
such  balance  without  destroying  the  equality  of  distribu- 
tion required  by  the  8th  article  of  the  constitution. 

On  the  other  hand,  appellant's  counsel  contend  that 
that  article  does  not  require  absolute  and  actual  equality 
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of  distribution  of  the  State  school  revenue  for  tuition. 
And  in  support  of  that  contention  they  cite  Qidch  v. 
White   Water   Tp.,   7   Ind.  570,  and    Quick   v.  Spring- 
field Tp,,    7    Ind.    636;  in    both    of    these  cases,  it    is 
held  that  it  is  competent  and  constitutional  for  the  Leg- 
islature to  authorize  an  unequal  distribution  of  the  State 
school  revenue  to  the  various  school  corporations  in  the 
inverse  ratio  of  the  amount  of  tuition  revenue  possessed 
by  each  school  corporation  derived  from  the  income  of 
the  permanent  congressional  township  fund,  so  as  to 
make  the  distribution  of  school  revenue  from  all  sources 
when  combined  in  each,  equal  according  to  the  number 
of  school  children  in  each.     It  will  be  borne  in  mind 
that  the    congressional  township  fund,  owned  by  the 
various  congressional  townships,   is  very   unequal    in 
amount,  and  consequently  the  school  revenue  derived 
therefrom  is  also  very  unequal  in  amounts  among  the 
several  congressional  townships.     It  must  also  be  borne 
in  mind  that  while  the  constitution  makes  the  congres- 
sional township  fund  and  lands  belonging  thereto  a  part 
of  the  permanent  school  fund  of  the  State,  yet  it  is  set- 
tled law  that  neither  that  fund  nor  the  school  revenue 
derived  from  the  income  thereof  can  be  diverted  from 
the  inhabitants  of  the  congressional  townships  to  whom 
the  Congress  of  the  United  States  granted  the  sixteenth 
section  in  said  several  townships  for  the  support  of  com- 
mon schools  therein.     State  v.   Spring fM  Tp,y  etc.,  6 
Ind.  83. 

It,  therefore,  became  necessary  to  provide  by  statute 
for  as  great  inequality  in  the  distribution  of  the  State 
school  revenue  for  tuition  to  carry  out  what  was  sup- 
posed to  be  the  purpose  of  the  framers  of  the  constitu- 
tion to  afford  equal  opportunities  to  all  the  school  chil- 
dren of  the  State.  Hence  the  decisions  above  referred 
to  in  7  Ind.,  supra. 
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Counsel  on  both  sides  claim  that  those  two  decisions 
support  their  respective  contentions,  namely,  on  the  one 
hand  that  the  constitution  requires  an  equal  distribution 
of  the  tuition  revenue  as  a  whole,  and,  on  the  other,  that 
the  State  tuition  revenue  may  be  unequally  distributed 
without  a  violation  of  the  constitution.  Both  conten- 
tions are  consistent  with  those  cases,  but  that  does  not 
quite  meet  the  question  in  this  case.  Both  sides  con- 
cede that  the  State  tuition  revenue  may  be  constitution- 
ally divided  unequally  among  the.  several  school  cor- 
porations of  the  State,  and  both  virtually  concede  that 
such  division  must  be  so  made  as  to  overcome  the  exist- 
ing inequalities  in  amount  of  school  tuition  revenue 
among  the  several  school  corporations  caused  by  the  in- 
equality of  the  congressional  township  fund  and  income 
therefrom  owned  and  held  by  said  school  corporations. 
But  that  does  not  reach  quite  far  enough  to  settle  the 
■  dispute  here. 

That  dispute  is,  whether  (after  a  distribution  derived 
from  all  sources  as  nearly  equal  as  it  is  practically  at- 
tainable to  make  among  the  school  corporations  of  the 
State,  according  to  the  number  of  school  children  there- 
in under  the  rules  laid  down  in  the  cases  in  7  Ind.,  su- 
pra) it  is  competent  or  constitutional  for  the  Legislature 
to  require  an  unexpended  balance  of  such  revenue  to  be 
returned  for  redistribution,  and  will  such  return  and  r.e- 
distribution  destroy  the  equality  of  distribution  required 
by  the  8th  article  of  the  constitution?  This  query 
leads  us  to  inquire  what  particular  section  of  that  arti- 
cle, if  any,  is  it  that  requires  such  a  distribution  of 
school  revenue  for  tuition  as  that  when  made  there  will 
be  equality  according  to  number  of  children?  Appellee's 
counsel  have  pointed  out  no  such  provision  that  they 
even  claim  makes  such  a  requirement.  They  have  con- 
tented themselves  by  citing  the  whole  article  with  all  its 
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sections,  and  the  two  cases  in  7  Ind.,  supra,  in  support  of 
that  claim.  The  only  section  that  has  the  slightest  bear- 
ing in  that  direction  is  section  one  of  that  article,  which 
enjoins  upon  the  Legislature  the  duty  **to  provide,  by 
law,  for  a  general  system  of  common  schools  wherein 
tuition  shall  be  without  charge  and  equally  open  to  all/' 
This  is  the  leading  thought,  the  prime  object  of  the  whole 
article.  That  is  the  great  end  in  view  in  the  whole  arti- 
cle to  be  accomplished,  and  whatever  contributes  to  the 
accomplishment  of  that  great  end  is  but  means  to  the 
accomplishment  of  that  leading  purpose.  Prima  facie,  an 
equal  distribution  or  division  of  the  school  revenue  for 
tuition,  according  to  the  number  of  school  children  in 
each  school  corporation,  would  tend  in  that  direction, 
but  it  may  not  always  do  so;  it  may  not  always  furnish 
tuition  equally  open  to  all.  Whenever  and  wherever  it 
does  not,  it  fails  to  accomplish  the  great  end  and  purpose 
of  the  great  and  grand  men  who  were  the  architects  of 
our  almost  matchless  common  school  system,  and  in  that 
event  an  equal  distribution  of  the  school  revenue  for 
tuition  would  become  a  palpable  violation  of  the  first 
section  of  the  article.  If  it  were  food  and  raiment  that 
were  to  be  provided  for  the  school  children,  then  an  equal 
division  of  dollars  and  cents,  according  to  the  number  of 
children,  might  be  very  plausibly  urged  as  near  an  ap- 
proach to  equality  in  food  and  raiment  as  could  be  prac- 
tically attained.  But  it  is  instruction  and  culture  of  the 
mind  that  form  the  great  object  to  be  attained,  the  better 
to  fit  and  prepare  the  children  of  the  State  to  discharge 
the  duties  and  responsibilities  of  manhood  and  woman- 
hood and  citizenship  of  this  great  commonwealth.  Nor 
does  the  State  undertake  to  give  to  each  child  an  equal 
amount  of  education.  That  would  require  a  higher  power 
than  the  State.  But  the  constitution  has  enjoined  upon 
the  Legislature  the  important  and   delicate  duty  of  so 
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framing  our  school  laws  as  that  tuition  in  our  public 
schools  shall  be  without  charge  and  equally  open  to  all. 
It  is  a  well  known  fact  in  history  that  this  grand  system 
met  with  bitter  opposition  in  the  start,  but,  as  time  has 
proven  the  beneficent  results  flowing  from  it,  that  oppo- 
sition has  grown  year  by  year  weaker,  until  now  there 
are  very  few  indeed  who  do  not  claim  to  be  friends  of  the 
system.  To  that  opposition  may  be  ascribed  the  mistake 
in  the  decision  of  this  court  in  Greencastle  Tp.yetc,,y.  Blacky 
5  Ind.  657,  wherein  it  was  held  that  a  statute  authoriz- 
ing a  local  levy  of  taxes  in  a  township  to  build  and  re- 
pair schoolhouses,  and  to  raise  tuition  revenue  to  con- 
tinue the  schools  in  the  township  after  the  public  funds 
shall  have  been  expended,  was  repugnant  to  the  consti- 
tution and  void.  And  though  that  decision  on  that  point 
was  not  overruled  until  nearly  thirty  years  afterwards, 
in  Robinson  v.  Schenck,  supra,  yet  so  great  was  the  growth 
in  popular  favor  of  the  system,  that  similar  statutes  were 
afterwards  enacted  authorizing  such  local  taxation  in  aid 
of  the  system,  and  carried  into  execution  without  ques- 
tion for  nearly  twenty  years  before  Oreencastle  Tp,,  etc.y 
V.  Blacky  supra,  was  overruled.  So  that  it  may  now  be 
truly  said  that  the  architects  of  that  system  "builded 
wiser  than  they  knew.*' 

It  is  now  the  just  pride  of  Indiana  that  she  has  a  sys- 
tem of  free  schools  from  which  have  gone  forth  men 
from  humble  homes,  as  well  as  those  from  more  fortu- 
nate surroundings,  well  equipped  and  prepared  to  fill 
stations  of  high  importance,  both  of  State  and  Nation; 
and  the  learned  professions,  both  in  and  out  of  the  State, 
have  been  furnished  with  many  of  their  members  as  a 
direct  product  of  that  system,  while  knowledge  and  learn- 
ing generally  diffused  throughout  the  community  is  the 
rule  and  not  the  exception. 

Speaking   of   this  system  and   the   proper   construe- 
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tion  of  the  constitution  in  relation  to  it,  this  court  said, 
in  Robinson  v.  Schenck,  supra:  * 'There  can  be  no 
doubt  as  to  the  purpose  of  our  people  regarding  common 
schools;  both  in  the  constitution  of  1816  and  in  that  of 
1851  are  written  provisions  clearly  expressing  the  pur- 
pose of  the  people  to  build  up  a  great  and  beneficent 
system  in  which  tuition  shall  'be  without  charge  and 
equally  open  to  all.'  The  prime  object  sought  is  the 
creation  of  a  system  that  shall  be  efficient  and  enduring. 
The  best  means  adapted  to  this  end  are  to  be  chosen,  and 
all  things  that  will  tend  to  defeat  this  great  purpose  are 
to  be  put  aside.  We  should  wander  far  from  our  path 
of  duty  if  we  should  give  a  meaning  to  the  language  of 
the  people  thatt  would  defeat  what  we  know  beyond  all 
doubt  was  their  leading  purpose.  Courts  do  not  bind 
the  constitution  when  they  give  it  the  effect  which  the 
people  intended  it  should  have.  We  know  that  to  hold 
that  there  must  be  for  the  whole  State  one  law,  governing 
alike  populous  districts  and  sparsely  inhabited  localities, 
making  the  same  provisions  for  the  one  as  for  the  other, 
would  defeat  the  great  purpose  of  the  constitution.  *  * 
*  The  constitution  declares  in  very  emphatic  terms 
the  duty  of  the  Legislature  respecting  common  schools, 
and  the  failure  of  that  body  to  use  all  suitable  means  to 
build  up  and  maintain  the  system  would  unquestionably 
be  a  grave  breach  of  duty;  but  the  constitution  does  not 
deny  the  right  to  the  Legislature  to  select  the  means  of 
building  up  and  encouraging  schools.  *  *  •  This 
provision  imperatively  enjoins  the  general  duty  upon  the 
L<egislature,  but  leaves  to  them  much  discretion  as  to  the 
selection  of  means  for  the  efficient  performance  of  that 
duty.'' 

The  equal  distribution  of  the  State  school  revenue  to 
the  several  school  corporations  of  the  State,  according  to 
the  number  of  school  children  therein,  is  a  means  and 
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not  an  end,  but  the  great  purpose  for  which  this  means 
may  be  used  is  that  ' 'tuition  shall  be  without  charge  an  J 
equally  open  to  all"  the  children  of  the  State. 

As  before  observed,  an  equal  distribution  owing  to  lo- 
cal causes  may  operate  to  defeat  this  great  end  and  lead- 
ing purpose  of  the  constitution.  For  instance,  here  is  a 
township  densely  populated  with  twelve  schoolhouses  in 
it  and  enough  children  belonging  to  each  to  make  a  full 
school,  and  as  many  as  can  be  taught  in  one  school; 
over  in  another  county  is  another  township  with  the 
same  extent  of  territory,  but  the  children  are  only  equal 
in  number  to  two  of  the  schools  in  the  other  township,  . 
but  they  are  so  scattered  over  the  township  that  they 
must  have  four  schoolhouses  before  they  can  all  attend 
school.  An  equal  distribution  of  the  school  revenue  for 
tuition  according  to  numbers  will  give  to  that  township 
one-sixth  of  the  amount  that  it  will  give  the  other  town- 
ship, and  to  each  school  in  the  sparsely  populated  town- 
ship it  would  give  just  one-half  the  amount  of  tuition 
revenue  that  it  would  give  to  each  school  in  the  more 
densely  populated  township. 

And  supposing  the  teacher's  salaries  in  each  of  the 
same  quality  would  be  the  same,  it  would  result  in 
giving  the  children  in  the  densely  populated  township 
twice  as  long  schools,  double  the  length  of  schools,  and 
hence  double  the  amount  of  tuition  that  it  would  give 
in  the  sparsely  populated  township.  That  would  not  be  a 
compliance  with  the  constitutional  injunction  that  '*tui- 
tion  shall  be  without  charge,  and  equally  open  to  all." 
Many  other  causes  of  a  local  character  might  be  men- 
tioned as  tending  in  some  instances  to  make  an  equal 
distribution  operate  the  same  way;  for  instance  the  dif- 
ference in  the  salaries  paid  teachers,  parochial  schools 
and  other  causes. 

But  should  the  densely  populated  township  have  an 
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unexpended  balance  of  the  amount  distributed  to  it  left 
over  at  the  end  of  the  school  year,  the  statutory  require- 
ment that  it  be  returned  for  redistribution  is  in  strict 
conformity  to  the  requirement  of  the  constitution  that 
^'tuition,  etc.,  shall  be  equally  open  to  all.*'     The  con- 
stitutional requirement  above  mentioned,  and  a  sound 
public   policy   have   the   good   fortune   in  this  case  to 
coincide.     It  is  believed  that  scarcely  anything  could  b^ 
more  unfavorable  to  the  faithful  administration  of  our 
common  school  system  than  to  allow  these  unexpended 
balances  to  accumulate,  and  pile  up  in  the  hands  of  the 
township  trustees,  a  constant  temptation  to  dereliction 
of   duty,   if   not   of  fraud   and  peculation.     Moreover, 
so  long  as  these  balances  are  thus  suffered  to  remain  in 
the  hands  of  the  township  trustees,  the  school  children 
of  the  State  are  wholly  deprived  of  the  use  of  them. 
Besides,  the  crying  evil  which  has  fastened  itself  upon 
our  grand  school  system,  namely,  the  making  of  padded, 
fictitious  and  false  enumeration  of  children,  by  which  the 
number  of  children  within  the  school  age  reported  from 
some  localities  is  said  to  be  almost,  if  not  quite,  double 
the  actual  number,  with  a  purpose  of  unduly  increasing 
the  amount  of  school  revenue  to  be  distributed  to  such 
localities  will  be  greatly  frustrated  by  this  statute.     If 
the  township  trustees  are  compelled  to   return   unex- 
pended balances,  the  temptation  to  make  such  untrue 
enumerations   will  be  very   much   reduced.     The   writ 
states,  and  the  demurrer  admits,  that  after  deducting 
$100  from  the  unexpended  balance  of  the  State  school 
revenue   for   tuition,    distributed   to   appellee   as    such 
trustee,  there  yet  remains  $322.05  thereof  in  his  hands. 
The  complaint  states  a  good  cause  of  action,  and  the 
niethod  of  apportioning  such  revenues  for  the  purpose 
of  ascertaining  the  sum  to  be  returned,  as  set  forth  in 
the    complaint,  is  the  only  correct  one  which  could  be 
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adopted.  Any  balance  on  hand  must  be  taken  to  be 
made  up  of  what  is  left  of  the  last  preceding  apportion- 
ment to  a  trustee.  The  demurrer,  therefore,  should  have 
been  overruled. 

It  is  a  mistake  to  suppose  that  a  distribution  of  school 
revenue  to  the  school  corporations  of  the  State  changes 
the  title  or  ownership  of  the  money.  The  persons  to 
whom  the  money  is  entrusted  and  to  whom  it  is  deliv- 
ered, hold  it  as  the  agents  of  the  State,  and  the  State 
does  not  lose  its  control  over  it  until  it  is  paid  out  for 
tuition  purposes. 

We  therefore  hold  that  the  statute  is  not  unconstitu- 
tional. The  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  overrule 
the  demurrer,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Filed  March  6, 1894 ;  petition  for  rehearing  ovemiled  June  22, 1894. 
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Railroad. — Negligence, — Personal  Injury. — Proximate  Cause. — Remote 
Cause. — Concurring  Causes. — Fellow- Servant  Bule  — Defective  Head" 
light. — Collision. — A,  as  engineer,  was  in  charge  of  engine  No.  172, 
which  he  was  required  to  operate  with  a  defective  headlight.  A 
had  special  orders  to  stop  at  S,  and  remain  antil  No.  167  passed.  A 
stopped  at  S,  but  in  violation  of  such  order  pursued  his  journey 
with  the  defective  engine,  before  No.  167  had  passed.  After  leav- 
ing S  two  and  three-quarter  miles,  and  having  observed  the  ap- 
jproach  of  No.  167,  A  stopped  his  engine  when  one  and  a  quarter 
mile  distant  from  No.  167,  there  being  upon  the  front  of  No.  172 
two  green  lights  burning  brightly,  and  on  board  were  handlampa 
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to  be  lighted  and  placed  in  the  headlight  when  it  failed,  for 
any  reason,  which,  when  placed  in  the  headlight,  could  be  seen 
for  the  distance  of  five  miles,  but  on  this  occasion  they  were  not 
so  placed,  and  no  headlight  was  burning.  From  S  eastward  the 
track  was  straight  and  free  from  obstruction,  with  a  decline  in  the 
grade  for  four  miles.  No.  167  came  from  the  east  at  the  rate  of 
thirty  miles  an  hour,  and  her  engineer  and  firemaQ  having  looked 
but  failed  to  observe  No.  172,  collided  with  the  same,  in  which  col- 
lision B,  the  fireman  on  No.  172,  was  injured,  for  which  injury  he 
sues  the  railroad  company  for  damages. 

Heldy  that  the  proximate  cause  of  B's  injury  was  the  negligence  of  A, 
a  fellow-servant  of  B,  in  not  obeying  the  order  given  him  to  remain 
on  the  side-track  at  S  until  No.  167  passed,  and  in  failing  to  place 
the  lighted  handlamps  in  the  headlight. 

Held^  also,  that  the  negligence  of  the  railroad  company  in  failing  to 
furnish  a  proper  headlight  was  a  remote  cause  of  the  injury. 

Held,  also,  that  the  negligent  omission  of  the  company  to  furnish  a 
proper  headlight,  and  the  negligent  acts  of  A  were  not  concurrent 
in  causing  the  injury. 

From  the  Wells  Circuit  Court. 

A.  ZollarSf  J.  Morris,  R.  C.  Bell,  J.  M.  Barrett  and 
S.  L.  Morris,  for  appellant. 

L.  M.  Ninde,  H,  W.  Ninde  and  W.  L,  Penfield,  for 
appellee. 

Hackney,  J. — ^The  appellee  sued  for  damages  for  in- 
juries sustained  in  a  collision  of  two  engines  upon  the 
appellant's  railway.  He  secured  a  verdict  for  twelve 
thousand  dollars,  the  jury  returning  with  the  general 
verdict  answers  to  special  interrogatories  propounded  by 
each  party. 

The  complaint  alleged  that  the  appellee  and  one  Wil- 
son were,  respectively,  fireman  and  engineer  for  appel- 
lant, and  in  charge  of  engine  No.  167,  drawing  a  caboose 
west  out  of  Ft.  Wayne,  with  instructions  to  run  at  the 
rate  of  forty  miles  per  hour  to  Argos,  where  they  should 
meet  and  pass  train  No.  41,  drawn  by  engine  No.  172, 
in  charge  of  Ferris,  as  engineer;  that  said  Ferris  was 
eastbound   from   Chicago,  with  orders  to  run  to  Argos 
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and  lay  up  for  No.  167;  that  the  headlight  of  No.  172 
was  entirely  useless  hy  reason  of  certain  defects,  and 
that  said  Ferris  was  a  reckless,  dangerous,  and  unskilled 
engineer,  both  of  which  facts  were  well  known  to  the 
appellant,  the  said  defect  for  six  weeks  and  the  character 
of  the  engineer  from  the  time  of  his  employment,  and 
which  facts  were  unknown  to  the  appellee.  There  are 
allegations  as  to  the  failure  of  the  appellant  to  maintain 
a  registry  of  the  arrival  and  departure  of  trains  at  Argos, 
but  appellee's  counsel,  in  their  brief,  expressly  deny  any 
independent  cause  of  negligence  by  reason  of  such  fail- 
ure, and  we  doubt  the  sufficiency  of  such  allegations  to 
have  constituted  a  cause,  proximate  or  remote,  for  the 
injury. 

It  is  further  alleged  that  Ferris  ran  No.  172  with  his 
train  to  Argos,  where  he  remained  for  some  time,  and, 
being  informed  by  some  one,  and  believing  it  true,  that 
No.  167  had  passed  Argos,  he  pursued  his  journey;  that 
it  was  night  and  said  headlight  furnished  no  light;  that 
when  he  had  gone  from  Argos  about  two  miles,  he  saw 
No.  167  approaching,  and  stopped  his  train;  that  because 
of  the  absence  of  said  headlight  the  appellee  and  the  en- 
gineer on  No.  167  could  not  see  No.  172  in  time  to  stop 
their  engine  and  avoid  a  collision,  and  that,  in  the  col- 
lision which  followed,  appellee's  injuries  were  sustained. 

The  record  contains  numerous  questions  which  have 
been  presented  by  counsel  for  the  parties  with  marked 
ability,  but  the  primal  point  of  contention  arises  upon 
the  existence  or  nonexistence  of  the  established  negli- 
gence of  the  appellant  as  the  proximate  cause  of  the  in- 
jury. 

The  established  negligence  of  the  appellant  is  in  re- 
quiring its  engineer,  Ferris,  to  operate  engine  No.  172 
with  a  defective  headlight.  This  fact  is  found  specialh' 
by  the  jury  with   other  facts,  some  of  which  are  as   fol- 
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lows;  Said  Ferris  had  special  orders  to  stop  at  Argos 
and  remain  until  No.  167  passed;  he  did  stop  at  Argos, 
but,  in  violation  of  his  special  order,  pressed  on  in  his 
journey  with  the  defective  engine.  After  leaving  Argos 
two  and  three-quarter  miles,  and  having  observed  the 
approach  of  No.  167,  he  stopped  his  engine  w.hen  one 
and  a  quarter  miles  distant  from  No.  167.  There  were 
upon  the  front  of  No.  172  two  green  lights  burning 
brightly,  and  on  board  were  hand  lamps  to  be  placed  in 
the  headlight  when  it  failed  for  any  reason,  which,  when 
placed  in  the  headlight,  could  be  seen  for  the  distance 
of  five  miles,  but  on  this  occasion  were  not  so  placed. 
Frona  Argos  eastward  the  track  was  straight  and  free 
from  obstruction,  with  a  decline  in  the  grade  for  four 
miles.  No.  167  came  on  at  the  rate  of  thirty  miles 
an  hour,  her  engineer  and  fireman  having  looked,  but^ 
failing  to  observe  No.  172,  the  crash  came. 

There  are  findings  as  to  how  far  the  green  lights  could 
be  seen,  and  there  are  questions  as  to  whether  the  find- 
ings in  that  respect  are  supported  by  the  evidence,  but 
they  go  only  to  the  question  of  contributory  negligence, 
and  are  unnecessary  to  our  decision. 

It  is  also  found  that  Ferris  was  not  a  competent  and 
careful  engineer,  but  it  is  further  found  that  of  this  fact 
the  company  had  no  knowledge  prior  to  the  collision. 

And  it  is  found  by  the  jury,  as  further  stated  in  the 
answers  to  special  interrogatories,  that  *'such  defective 
headlight"  was  "the  proximate  cause  of  said  collision 
and  the  plaintiff's  injury."  Without  stopping  to  analyze 
this  finding,  and  to  decide  whether  it  is  one  within  the 
province  of  the  jury  to  make,  we  find  that  the  conclu- 
sion stated  is  not  supported  by  any  evidence. 

It  is  urged  by  the  appellant,  and  conceded  by  the  ap- 
pellee, that  Ferris  and  the  appellee  were  fellow-servants; 
Vol.  138—27 
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and  if  therefore  the  injury  was  the  result  of  the  negligence 
of  Ferris,  the  appellee  should  not  recover.  The  appel- 
lant concedes  its  own  negligence  in  the  use  of  the  de- 
fective headlight,  but  insists  that  this  defect  was  not  the 
proximate  cause  of  the  injury,  while  the  appellee  in- 
sists that  this  was  the  proximate  cause,  and  if  not  the 
immediate  cause,  it  was  concurrent  in  cause  with  the 
negligence  of  Ferris,  and  that,  therefore,  the  company 
may  not  excuse  its  participancy  in  the  wrong  by  assert- 
ing that  it  had  a  joint  wrongdoer.  Was  the  act  of  the 
appellant  the  proximate  cause  of  appellee's  injury? 
In  Wharton  on  Negligence,  section  73,  is  this  quotation 
from  Lord  Bacon:  "It  were  infinite  for  the  law  to  con- 
sider the  causes  of  causes,  and  their  impulsions  one  of 
another;  therefore  it  contenteth  itself  with  the  immedi- 
ate cause;  and  judgeth  of  acts  by  that,  without  looking 
for  any  further  degree."  Judge  Cooley,  in  Lewis  \. 
Flinty  etc.,  R.  W.  Co.,  54  Mich.  55,  says:  "As  between 
the  causes  which  precede  the  [proximate  cause,  the  law 
can  not  select  one  rather  than  any  other  as  that  to  which 
the  final  consequence  shall  be  attributed,  and  it  stops  at 
the  proximate  cause,  because  to  go  back  of  it  would  be 
to  enter  upon  an  investigation  which  would  be  both  end- 
less and  useless." 

It  is  too  well  settled  to  multiply  citations  of  authority 
to  the  point  that  it  is  the  immediate,  and  not  the  remote, 
cause  of  injury  that  creates  the  liability,  but  as  there  is 
no  rule  by  which  every  case  can  be  tested,  and  known 
to  determine  distinctly  its  class,  in  the  order  of  causa- 
tion, we  find  the  difficulty  in  distinguishing  between  the 
immediate  and  the  mediate,  or  the  remote  cause  of  the 
injury.  Cases  may  illustrate,  but  definitions  are  not 
sufficiently  explicit  for  practical  application.  In  this 
case  the  act  of  the  appellant  was  in  directing  an  en- 
gineer to  sidetrack  at  a  way  station,  an  engine  known  by 
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it  to  be  .imperfectly  lighted,  and  to  there  detain  such 
engine  until  appellee's  engine  had  passed.  The  use  of 
the  engine  at  the  particular  time,  and  under  the  par- 
ticular circumstances,  are  inseparable  from  its  condition, 
in  determining  the  negligence  of  the  appellant. 

As  we  have  said,  it  was  found  by  the  jury,  and  is  con- 
ceded by  the  appellant,  that  it  was  negligence  to  place 
the  defectively  lighted  engine  upon  the  main  track,  in 
the  darkness  of  the  night,  without  the  use  of  the  hand- 
lamps,  but  it  must  be  remembered  that  to  have  so  placed 
it  was  in  violation  of  the  orders  of  the  appellant.    So  plac- 
ing the  engine  was  the  immediate  cause  of  the  collision. 
That  was  the  negligence  of  Ferris.    The  absence  of  light 
accounts  for  the  appellee's  inability  to  avoid  the  collision. 
Not  the  absence  pi  a  particular  light,  the  headlight,  any 
more  than  the  absence  of  the  handlamp  in  the  headlight, 
which  handlamp  was  found  sufficient  to  be  seen  five 
miles  distant.    The  absence  of  the  handlamp  was  due  to 
the  carelessness  only  of  Ferris,  and  not  to  the  appellant. 
It  probably  is  true,  as  appellee  argues,  that  if  the  head- 
light had  not  been  defective,  but  had  been  in  good  order 
and  burning  brightly,  the  collision  would  not  have  hap- 
pened.    It  is  equally  true,  that  if  No.  172  had  not  been 
on  the  trip  the  collision  would  not  have  occurred. 

Judge  Ray,  in  his  recent  work  on  Negligence  of  Im- 
posed Duties  to  Passengers,  says:  "Where  the  concurring 
cause  is  the  independent,  wrongful  act  of  a  responsible 
person,  'such  act  arrests  causation,  being  regarded  as  the 
proximate  cause  of  the  injury,  the  original  negligence 
being  considered  merely  as  its  remote  cause.  As,  in  the 
law  it  is  the  proximate  and  not  the  remote  cause  which 
is  regarded,  he  who  is  guilty  of  the  original  negligence 
is  not  chargeable,  but  redress  must  be  sought  from  him 
who  directly  caused  the  injury.'* 

Again  he  states  that  *'In  civil  cases,   a  defendant  is 
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not  responsible  for  results,  except  such  as  are,  natural, 
proximate  and  direct,  if  such  consequences  are  caused 
by  the  acts  of  others,  so  operating  on  his  act  as  to  pro- 
duce the  injurious  consequences,  then  he  is  not  liable." 

These  statements  of  the'  rule  are  fortified  by  many  au- 
thorities, as  may  be  seen  by  reference  to  that  work,  pp. 
669,  670. 

In  Milwaukee,  etc.,  Co.  v.  Kellogg,  94  U.  S.  469,  Mr. 
Justice  Strong  states  the  rule  in  this  manner:  "The 
question  always  is:  Was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury,  a  continuous 
o'J)eration?  Did  the  facts  constitute  a  continuous  succes- 
sion of  events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent  cause  in- 
tervening between  the  wrong  and  the  injury?  *  *  It 
is  generally  held,  that,  in  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounting  to  wanton  wrong, 
is  the  proximate  cause  of  the  injury,  it  must  appear  that 
the  injury  was  the  natural  and  probable  consequence  of 
the  iiegligence  or  wrongful  act,  and  that  it  ought  to  have 
been  foreseen  in  the  light  of  the  attending  circum- 
stances." 

He  states  further:  '*We  do  not  say  that  even  the  na- 
tural and  probable  consequences  of  a  wrongful  act  or 
omission  are  in  all  cases  to  be  chargeable  to  the  misfeas- 
ance or  nonfeasance.  They  are  not  when  there  is  a 
sufficient  and  independent  cause  operating  between  the 
wrong  and  the  injury.  In  such  a  case  the  resort  of  the 
sufferer  must  be  to  the  originator  of  the  intermediate 
cause.  But  when  there  is  no  intermediate  efficient  cause, 
the  original  wrong  must  be  considered  as  reaching  to  the 
effect,  and  proximate  to  it.  The  inquiry  must,  there- 
fore, always  be  whether  there  was  any  intermediate 
cause  disconnected  from  the  primary  fault,  and  self-op- 
erating, which  produced  the  injury.'' 


MAY  TERM,  1894.  421 

The  New  York,  Chicago  ahd  St.  Louis  Railroad  Co.  v.  Perrigaey. 

The  rules  quoted  are  so  fully  recognized  in  the  cases 
in  this  State  as  to  require  no  further  comment.  Alez' 
ander  v.  Tovmof  New  Castle,  115  Ind.  51;  Terr e  Haute, 
etc,  R.  R.  Co.  V.  Buck,  Admx,,  96  Ind.  346;  Billman  v. 
Indianapolis,  etc.,  R.  R.  Co.,  76  Ind.  166,  and  the  cases 
collected  in  these  decisions. 

In  determining  whether,  in  this  case,  there  was  an 
intervening  responsible  cause  for  the  injury,  between  the 
omitted  duty  of  the  appellant  and  the  injury  to  the  ap- 
pellee, we  reach  the  conclusion  that  appellant's  wrong 
was  or  was  not  the  proximate  cause  of  the  injury. 

In  Scheffer  v.  Railroad  Co.,  105  U.  S.  249,  it  was  held 
that  the  death  by  suicide  of  one  from  a  disordered  mind 
occasioned  by  an  injury  sustained  in  a  collision  of  rail- 
way trains  was  not  the  proximate  result  of  the  negligence 
causing  the  collision.  His  added  act  of  self-destruction 
was  a  new  and  independent  cause. 

In  Carter  v.  Tovme,  98  Mass.  567,  a  druggist  sold  care- 
lessly two  pounds  of  gunpowder  to  a  minor  of  eight  years, 
which  powder  the  child  exploded  and  was  thereby  in- 
jured. It  appeared  that  when  purchased  the  powder  was 
taken  home  by  the  child  and  kept  in  the  house  for  a 
week,  when  the  boy's  mother  gave  it  to  him  and  permit- 
ted him  to  explode  it.  It  was  there  held  that  though  the 
druggist  was  negligent  in  selling  the  powder  to  a  child 
of  such  tender  years,  yet  the  negligence  of  the  mother 
interposed  between  the  sale  and  the  injury,  and  cut  off 
the  line  of  causation  from  the  druggist's  negligence. 

One  discharged  from  service  before  the  end  of  his 
term  because  of  the  slanderous  utterances  of  another 
against  him,  can  not  recover  from  the  slanderer  for  the 
loss  of  employment,  though  the  remote  and  indirect 
cause  of  his  loss;  the  master's  act  is  the  proximate 
cause  of  it.      Vicars  v.  Wilcocks,  8  East,  1. 

In  selling  diseased  sheep  to  a  butcher,  a  farmer  fraud- 
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ulently  represented  them  as  sound,  and  by  reason  of 
their  unsound  and  diseased  condition  the  butcher  lost 
the  trade  of  his  customers,  and  sought  damages  for  such 
loss  from  the  farmer.  It  was  held  that  the  fraud  was 
but  the  remote  cause  of  the  loss,  and  the  independent 
intermediate  acts  of  the  customers  the  proximate  cause. 
Grain  v.  Petrie,  6  Hill,  522. 

Because  of  a  defect  in  a  highway,  a  traveller  went  into 
an  adjoining  field  where  he  received  injuries.  In  a  suit 
for  the  injuries  as  the  result  of  the  defect  in  the  high- 
way, it  was  held  that  such  defect  was  the  remote  and  not 
the  proximate  cause.  Tisdale  v.  Inhah.  of  Norton^  8 
Met.  388. 

In  Anthony  v.  Slaid,  11  Met.  290,  the  plaintiff,  obliged 
by  contract  to  support  in  sickness  and  in  health  the  pau- 
pers of  a  town,  brought  suit  against  one  who  had  beaten 
one  of  such  paupers,  whereby  additional  service  and  in- 
creased expense  was  occasioned  to  the  plaintiff.  It  was 
held  that  no  recovery  could  be  had. 

Of  the  same  class  of  cases  are  Silver  v.  Frazier,  3 
Allen,  382;  Bosch  v.  Burlington,  etc,,  R.  R.  Co.,  44  Iowa, 
402;  Dubuque,  etc.,  Assn.  v.  City  and  County  of  Dubuque, 
30  Iowa,  176,  and  Lewis  v.  Flint,  etc.,  R.  W.  Co.,  supra. 
In  the  last  case  are  cited  by  Judge  Cooley,  Daniels  v. 
Ballantine,  23  Ohio  St.  532,  and  McClary  v.  Sioux 
City,  etc.,  R.  R.  Co.,  3  Neb.  44,  with  this  statement: 
*'In  each  of  these  cases  the  negligence  of  the  defendant 
left  the  property  of  the  plaintiff  where,  by  the  act  of 
God, — in  one  case  a  flood,  and  in  the  other  a  tornado, — 
it  was  lost  or  injured,  and  in  each  the  act  of  God,  and 
not  the  negligence,  was  held  to  be  the  proximate  cause 
of  injury." 

Our  own  case  of  Alexander  v.  Town  of  New  Castle,  bu- 
pra,  held  that  leaving  negligently  an  unprotected  exca- 
vation near  a  public  walk,  and  into  which  a  prisoner  in 
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custody  hurled  the  officer,  furnished  no  cause  of  action 
against  the  town.  The  negligence  of  the  town  made  the 
act  possible,  but  the  act  of  the  prisoner  was  the  immedi- 
ate cause  of  the  injury  sustained. 

So  in  the  case  before  us  the  negligence  of  the  appel- 
lant made  it  possible  for  Ferris  to  set  the  dangerous  ob: 
s traction  upon  the  railway,  but  it  was  his  act  in  placing 
it  there  in  violation  of  expressed  instructions  that  caused 
the  injury.  It  was  not  negligence  for  the  appellant  to 
have  left  its  engine  standing  in  its  yards  in  a  proper 
place  for  repairs,  nor  was  it  negligence  to  have  left  it 
upon  a  siding  at  Argos  until  No.  167  had  arrived  and 
passed.  So  standing,  it  was  harmless.  That  it  would 
have  been  moved  out  upon  the  main  track  in  the  face  of 
an  approaching  train,  in  violation  of  the  direct  orders  of 
the  company,  could  not  have  been  reasonably  antici- 
pated by  the  appellant.  *  No  reasonable  prudence  and 
foresight  could  have  determined  upon' such  a  result  with- 
out a  knowledge  of  the  recklessness  and  ignorance  of  the 
engineer,  a  fact  here  found  to  have  been  unknown. 

Suppose  this  suit  were  against  Ferris  for  the  damages 
resulting  to  appellant's  engines  or  by  the  appellee  for 
his  injuries,  could  he  assert,  with  reason,  that  his  negli- 
gence was  not  the  proximate  cause  of  the  collision?  Sup- 
pose the  conduct  of  Ferris  in  promoting  the  collision  to 
have  been  wanton  or  willful,  could  it  be  said  that  the 
prior  negligence  of  the  company  was  the  proximate  cause 
of  the  collision?     We  believe  not. 

The  movement  of  the  train  under  the  management  of 
Ferris  was  the  independent  wrongful  act  of  a  responsi- 
ble person;  such  -act  of  Ferris  was  not  induced  by  the 
act  of  the  appellant,  nor  did  the  act  of  Ferris  so  operate 
on  the  act  of  the  appellant  as  to  cause  appellant's  act  to 
produce  the  injury.     If  it  had  so  operated,  according  to 
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the  authority  we  have  cited,  responsibility  would  not  at- 
tach to  the  appellant's  act. 

The  absence  of  the  headlight  was  not  the  cause  of  the 
injury.  Such  absence  was  but  an  incident  to  the  appel- 
lee's failure  to  avert  the  collision.  We  can  not  escape 
the  conclusion  that  the  wrongful  act  of  Ferris  was  the 
immediate  cause  of  the  injury. 

Regarding  the  appellee  and  the  engineer  Ferris  as  fel- 
low-servants, as  it  is  agreed  we  must,  can  we  hold  the 
appellant  responsible  for  the  wrongful  act  of  Ferris?  The 
appellee  contends,  as  we  have  shown,  that  the  assump- 
tion of  the  negligence  of  a  fellow-servant  does  not  in- 
clude his  negligence  where  it  concurs  with  the  negligence 
of  the  master  in  producing  injury.  We  are  advised 
of  the  rule  so  asserted  and  do  not  desire  to  infringe 
that  rule,  as  we  have  held  it  in  Rogers  v.  Leyden,  127 

Ind.  50. 

The  only  question  we  entertain  is  as  to  the  application 
of  the  rule.  Where  the  defect  in  the  machinery,  or  the 
want  of  skill  of  a  fellow-servant,  or  the  unsafety  of  the 
place  where  occupied,  are  within  the  knowledge  of  the 
master,  are  not  known  to  the  servant,  and  are  the  imme- 
diate cause,  or  one  of  the  concurring  immediate  causes, 
of  the  injury,  there  is  not,  and  ought  not  to  be,  any  doubt 
of  the  application  of  the  rule  that  the  master  may  not 
hide  his  liability  behind  the  concurring  act  of  his  em- 
ploye. 

In  addition  to  the  cases  cited  in  Rogers  v.  Leyden, 
supra,  we  cite  the  authorities  of  the  appellee:  2  Thomp- 
son Neg.,  981;  Cayzer  v.  Taylor,  10  Gray,  274;  Whar- 
ton Neg.,  sections  3-788;  1  Shear.  &  Redf.  Neg.,  sections 
25  to  28;  Hawkesworth  v.  Thompson,  98  Mass.  77;  Phelps 
V.  Wait,  30  N.  Y.  78;  Pfau  v.  Williamson,  63  111.  16. 

We  have  found  that  the  act  of  the  appellant  was  not  a 
proximate  cause  of  the  injury;  that  the  act  of  Ferris  was 
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the  immediate  cause  of  the  injury,  and  it  follows  that  the 
two  acts  were  not  concurrent  in  causing  the  injury. 

We  doubt  if  a  case  can  be  found  where  an  act  of  the 
master,  though  negligent  but  not  causing  injury  or  con- 
curring as  a  cause  of  injury,  is  coupled  with  a  \irrongful 
act  of  a  servant  and  made  the  basis  of  recovery  for  such 
injury. 

The  case  of  Paulmier  v.  Erie  R.  R.  Co.,  Si  N.  J. 
151,  cited  by  appellant,  and  in  Rogers  v.  Leyden,  supra, 
as  the  principal  authority,  presented  this  distinction 
from  the  case  before  us:  there  was  a  latent  defect  in  the 
roadbed,  of  which  the  company  and  the  plaintiff's  fel- 
low-servant had  knowledge,  the  company  owed  to  the 
servant  the  duty  of  disclosing  that  knowledge  and  in 
this  duty  failed  when  the  fellow-servant  drove  the  en- 
gine upon  the  latent  danger  and  caused  plaintiff's  in- 
jury. There  defect,  as  in  Rogers  v.  Leyden,  supra,  was 
the  immediate  cause  of  injury. 

We  have,  in  our  own  State,  many  cases  holding  a  li- 
ability where  the  master  knows  of  the  lack  of  skill  of  a 
fellow-servant,  and  the  plaintiff  has  no  such  knowledge, 
and  from  which  lack  of  skill  injury  results.  There, 
however,  the  lack  of  skill  is  the  direct  cause  of  injury. 
If  the  rule  were  otherwise,  the  duty  to  employ  suitable 
servants  and  machinery  would  be  defeated. 

If  the  rule  contended  for  by  appellee  should  prevail, 
the  master  would  become  an  insurer  of  the  safetv  of  his 
servant  against  the  negligence  of  a  fellow-servant,  how- 
ever  gross,  if  the  negligence  of  the  master,  however 
slight  and  however  remote  from  the  cause  of  injury, 
could  be  discovered  to  have  offered  an  opportunity  for 
the  negligence  of  such  fellow-servant. 

We  conclude  that  the  answers  to  interrogatories  are  in 
irreconcilable  conflict  with  the  general  verdict,  and  that 
the  motion  of  the  appellant  for  judgment  non  obstante 
veredicto  should  have  been  sustained. 
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The  judgment  of  the  lower  court  is  reversed,  with  di- 
rections to  sustain  said  motion. 

Filed  May  19, 1893. 

On  Petition  for  a  Rehearing. 

Hackney,  J. — A  petition  for  a  rehearing  has  been  pre- 
sented by  elaborate  and  able  briefs,  and  we  have  given 
it  our  most  careful  consideration. 

If  we  could  believe,  as  counsel  seem  to  believe,  that 
the  rule  of  this  case  would  destroy  the  obligation  of  the 
master  to  supply  the  servant  with  safe  appliances  for  the 
service  in  which  he  is  engaged,  we  would  unhesitatingly 
uphold  that  obligation.  But  when  the  master  can  say, 
as  the  jury  have  found  in  this  case,  that  he  has  supplied 
a  headlight  which,  if  burning,  could  have  been  seen  the 
distance  of  five  miles,  and  when  his  only  failure  is  in  the 
character  of  the  lamp,  and  not  in  the  eflSciency  of  the 
light  for  practical  uses  and  in  the  protection  afforded  his 
servants,  it  can  not  well  be  said  that  there  has  been  an 
abandonment  of  that  obligation.  The  appellee  could 
contend  for  no  more  than  that  the  absence  of  an  efficient 
light  was  the  cause  of  the  collision.  The  means  of  sup- 
plying it  were  provided  by  the  master.  The  employment 
of  the  means  was  a  duty  resting  upon  Ferris,  the  appel- 
lee's fellow-servant,  and  not  upon  the  master.  If  the 
lamp  of  the  headlight  had  not  been  out  of  repair,  Ferris 
should  have  lighted  it,  and  his  failure  to  do  so  could  not 
have  been  charged  to  the  appellant.  If  it  had  been  the 
duty  of  Ferris  to  take  on  a  new  headlight  at  Argos,  and 
he  had  failed  to  do  so,  w^hen  it  was  provided  by  the  com- 
pany, such  negligence  would  not  have  been  chargeable 
to  the  appellant.  It  is  not  even  suggested  that  it  was 
not  the  duty  of  Ferris  to  light  the  handlamps  and  place 
them  in  the  headlight,  nor  is  it  intimated  that  his  fail- 
ure to  do  this  is  properly  due  to  the  appellant's   negli- 
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gence,  or,  of  itself,  creates  any  liability  against  the  ap- 
pellant. 

Taking  out  of  consideration  the  violation,  by  Ferris, 
of  explicit  orders  to  remain  at  Argos  until  the  appellee's 
train  had  passed  that  station,  there  would  seem  to  be  but 
little  basis  for  the  claim  that  the  appellant's  omission 
was.  the  cause  of  the  collision.  It  would  then  present 
the  case  upon  the  absence  of  a  light  as  the  cause  of  the 
collision,  or  as  the  cause  for  the  failure  to  avoid  the 
collision,  the  appellee  insisting  that  it  was  the  absence 
of  a  particular  light,  the  regulation  headlight,  and  the 
evidence  having  shown  the  presence  of  efficient  lamps, 
not  burning  because  of  the  negligence  of  appellee's 
fellow-servant.  To  cast  the  responsibility  upon  the  com- 
pany and  not  upon  Ferris  would  be  to  charge  the  com- 
pany for  the  mere  difference  in  the  form  of  the  lamps 
effecting  the  same  results,  avoiding  the  collision,  and 
thus  predicate  our  decision  upon  a  shadow  while  aban- 
doning the  substance.  To  do  this  would  be  to  strike 
down  a  well-settled  rule,  the  fellow-servant  rule,  and  hold, 
the  master  liable  where  the  direct  and  immediate  cause 
of  the  injury  is  the  negligence  of  a  fellow-servant.  To 
so  decide  would  run  counter  to  that  well  established 
rule,  observed  in  the  original  opinion,  and  fortified  by 
the  unbroken  line  of  authority  for  centuries,  that  it  is 
the  proximate,  and  not  the  remote  cause  of  injury 
against  which  relief  is  granted. 

Again,  the  appellee  urges  that  the  servant  does  not  as- 
sume the  negligence  of  the  master,  nor  of  the  fellow- 
servant  participating  with  that  of  the  master.  Again, 
we  assent  to  this  proposition,  but  it  does  not  imply  that 
the  master  is  liable  for  an  injury  occasioned  directly  by 
the  negligence  of  the  fellow-servant,  although  the 
master  may  have  been  guilty  of  negligence  not  partici- 
pating  in  the  injury.     The  law  does    not   punish  the 
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master  for  a  negligence  which  occasions  no  injury.  If 
it  did,  the  injury  would  not  be  a  condition  of  recovery. 
When  we  find  that  the  appellee's  misfortune  was  due  to 
the  negligence  of  Ferris,  a  fellow-servant,  and  that  the 
appellant's  omission  was  not  a  juridical  cause  of  the  in- 
jury, we  have  then  reached  the  point  that  though  such 
omission  was  negligent,  and  co-existed  with  the  neg- 
ligence of  Ferris,  it  was  not  a  concurrent  cause  of  the 
injury.  The  omission  may  have  concurred  as  a  condi- 
tion, but  not  as  a  cause,  and  herein  there  is  a  wide  dis- 
tinction. See  Wharton's  Law  of  Negligence,  section 
85,  p.  323.  This  distinction  is  well  stated  in  Bostwich 
V.  Minneapolis,  etc.,  R.  Co.,  49  Am.  and  Eng.  R.  R.  Cases, 
527,  as  follows:  * 'Negligence  is  contributory  when,  and 
only  when,  it  directly  and  proximately  induces  the  in- 
jury in  whole  or  in  part.  ♦  *  ♦  Where  one  party 
has  been  negligent,  and  a  second  party,  knowing  of 
such  antecedent  negligence,  fails  to  use  ordinary  care  to 
prevent  an  injury  which  the  antecedent  negligence  ren- 
dered possible,  and  the  injury  follows  by  reason  of  such 
failure,  the  negligence  of  the  second  party  is  the  sole 
proximate  cause  of  the  injury."  See,  also,  McGahan  v. 
Indianapolis  Natural  Gas  Co.,  37  N.  E.  Rep.  160.  ' 

Again,  the  appellee  urges  that  if  it  had  not  been  for 
the  appellant's  omission  the  collision  would  not  have 
occurred.  This  is  but  an  effort  to  reach  the  conclusion 
that  appellant's  omission  was  a  proximate  cause  of  the 
injury,  but  the  argument  is  treated  by  Wharton  (Neg. 
323)  as  sophistical.  In  discussing  the  proposition  that 
remote  negligence  is  not  contributory  negligence,  that 
learned  author  says:  *'A  person,  it  has  been  seen,  is 
juridically  the  cause  of  an  injury,  if  his  act  (or  omis- 
sion), supposing  that  there  is  no  intervention  of  dis- 
turbing independent  moral  agents,  would  be,  according 
to  the  usual  course  of  events,  followed  by  such  injury. 
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This,  as  is  shown  by  a  distinguished  contemporary 
German  jurist,  is  the  true  application  of  Aristotle's  ex- 
position of  causation,  which  is  accepted  by  the  Roman 
jurists,  and  is  equivalent  to  the  distinction  between 
proximate  and  remote  causation,  as  expressed  by  Anglo- 
American  law. 

**It  is  not  enough  *  *  to  apply  this  definition  to 
negligence  (to  declare),  that  if  the  injury  would  not  have 
occurred  had  it  not  been  for  the  plaintiff's  negligence, 
then  the  plaintiff's  negligence  is  to  be  regarded  as  the 
cause  of  the  injury.  Of  multitudes*  of  antecedents  can 
it  be  truly  said,  that  if  they  had  not  existed  the  injury 
would  not  have  occurred ;  yet  of  how  few  of  such  ante- 
cedents can  it  be  said  that  they  juridically  caused  the 
injury. 

"A  gas  company,  to  take  one  of  the  cases  which  the 
present  discussion  presents,  neglects  to  close  a  leaking 
pipe,  and  in  consequence  of  the  leakage  the  plaintiff  is 
injured.  Had  the  plaintiff  not  been  in  the  town  at  the 
time, — ^had  the  plaintiff  never  been  born, — had  there  been 
no  gas  in  the  particular  pipe, — had  there  been  no  gas 
company  in  the  particular  town, — had  gas  never  been  in- 
vented,— then  the  injury  would  not  have  occurred.  That 
the  plaintiff  was  in  the  town  at  the  time, — that  the  plain- 
tiff existed, — that  there  was  gas  in  the  leaking  pipe, — that 
there  was  gas  in  the  town, — that  there  was  gas  any  where, 
— all  these  are  conditions  of  the  plaintiff's  injury,  with- 
out which  it  would  not  have  existed;  but  no  one  of 
these  is  a  juridical  cause  of  the  injury.  To  constitute  a 
juridical  cause,  therefore,  it  is  not  sufficient  to  say  that 
it  is  enough  that  without  the  existence  of  the  condition 
in  question  the  injury  would  not  have  taken  place." 

In  the  present  case,  the  defect  in  the  lamp  of  the  head- 
light was  a  condition;  the  cause  of  the  collision  was  the 
absence  of  light.    The  absence  of  that  light  was  not  the 
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defect,  but  was  tjie  failure  of  Ferris  to  light  the  hand- 
lamps. and  place  them  in  the  headlight  from  which  the 
presence  of  his  engine  could  have  been  seen  for  the  dis- 
tance of  five  miles  and  the  collision  averted. 

It  is  insisted  that  the  decision  in  this  case  is  in  con- 
flict with  that  in  the  Pennsylvania  Co.  v.  Congdon,  by 
Next  Friend,  134  Ind.  226,  33  N.  E.  Rep.  795. 

The  complaint  in  that  case  charged  a  defective  lantern^ 
from  which  defect  its  light  was  easily  extinguished  by 
the  wind,  such  defect  being  known  to  the  company  and 
unknown  to  the  servaiat.  On  a  moving  freight  train 
the  wind  blew  out  the  light,  leaving  the  brakeman  in 
the  darkness,  and  required,  for  the  safety  of  the  train, 
to  give  signals  with  his  lantern  lighted.  To  again  light 
it,  it  was  necessary  to  go  forward  to  the  engine,  and,  in 
doing  so,  he  was  thrown  upon  the  tracks  and  injured. 
In  considering  the  question,  the  court  accepted  the  man- 
agement of  the  train — suddenly  applying  the  air  brakes 
— as  proper,  and  not  negligent.  It  was  held  that  prox- 
imate cause  is  not  necessarily  that  nearest  in  time  to  the 
injury,  and  that  the  alleged  negligence  of  the  company 
in  supplying  a  defective  lantern  was  the  moving  and 
dominating  cause  of  the  injury. 

With  this  holding  we  fully  agree,  and  are  unable  to 
observe  its  conflict  with  the  holding  in  this  case.  It  is 
always  the  first  duty  of  the  court  to  ascertain  the  dom- 
inating or  proximate  cause,  and  there  apply  the  liability, 
disregarding  the  mere  incidents  preceding  or  following 
that  cause.  If  the  original  act  or  omission  can  be  found 
to  have  been  the  moving  dominant  cause  of  injury,  it 
will  not  be  insulated  by  a  mere  incident  gathered  up  and 
carried  forward  with  it.  Nothing  less  than  an  intervening 
responsible  agent  will  cut  off  the  line  of  causation,  how- 
ever remote  in  time. 

This  we  understand  to  be  the  holding  in  the  case  re- 
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f erred  to.  There  the  absence  of  light  was  charged  to  the 
master's  fault,  and  as  such  was  the  cause  of  the  injury, 
uninterrupted  by  an  independent  cause  or  agency.  Here 
the  absence  of  light  was  owing  to  a  fellow-servant's  omis- 
sion, which  sustained  no  relation  to  the  master's  omis- 
sion. 

We  feel  that  there  is  no  doubt  of  the  correctness  of 
our  position,  and  are  unable  to  agree  with  the  appellee  in 
his  petition.  Nor  can  we  believe  that  the  ends  of  justice 
require  us  to  order  a  new  trial  as  asked.  The  knowledge 
of  the  appellant  of  the  want  of  skill  on  the  part  of  Fer- 
ris was  in  issue,  and  it  was  found  expressly  that  no  such 
knowledge  existed.  The  record  does  not  confirm  the 
s^gg^stion  that  this  issue  was  inadvertently  overlooked, 
and  we  find  it  necessary  to  ignore  the  appellant's  assign- 
ment of  error  upon  the  overruling  of  its  motion  for  judg- 
ment upon  the  answers  to  interrogatories,  notwithstand- 
ing the  general  verdict,  if  we  should  order  a  new  trial. 

The  petition  for  a  rehearing  is  overruled. 

Dailey,  J.,  did  not  participate  in  this  case. 
Filed  June  19, 1894. 

Concurring  Opinion. 

Howard,  J. — ^Three  distinct  acts  of  negligence  are  con- 
sidered in  this  case, — one  act  by  the  appellant  company, 
the  sending  out  of  an  engine  upon  the  road  at  night 
without  a  sufficient  headlight;  and  two  acts  by  the  en- 
gineer Ferris,  one  in  failing  to  keep  his  train  upnon  the 
sidetrack  at  Argos  until  appellee's  train  had  passed,  and 
the  other  in  failing  to  put  up  and  light  the  hand  lamps 
which  appellant  had  provided  as  a  substitute  for  the  reg- 
ulation headlight.  From  one  or  more  of  these  acts  of 
negligence  appellee  received  his  injury.  The  appellant 
company  admits  its  own  negligence,  but  contends  that 
not  its  own  negligence  but  the  negligence  of  Ferris,  co- 
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employe  of  appellee,  was  the  proximate  cause  of  the  in- 
jury. 

It  is  the  law  that  one  can  not  excuse  his  own  negli- 
gence by  showing  that  some  one  else  was  also  negligent. 
If  an  injury  is  caused  to  an  employe  by.  the  concurrent 
negligence  of  his  employer  and  of  a  co-employe,  the  em- 
ployer can  not  shift  the  burden  of  liability  from  his  own 
shoulders  to  those  of  the  co-employe.  In  such  a  case,  it 
is  only  when  the  employer  is  himself  free  from  fault  that 
the  liability  rests  wholly  upon  the  co-employe.  If  the 
negligence  of  the  empfoyer  sets  a  cause  in  motion  which 
continues  till,  in  the  end,  it  becomes  a  constituent  ele- 
ment in  bringing  about  the  injury,  so  that  the  injury 
would  not  have  occurred  without  the  negligence  of  the 
employer;  then,  although  the  negligence  of  co-employes 
or  other  third  persons  may  have  contributed  to  the  final 
result,  yet  the  original  negligence,  still  active  to  the  end, 
is,  in  law,  a  proximate  cause  of  the  injury. 

It  was  said  in  Pullman  Palace  Car  Co.  v,  Laachy  143 
111.  242,  that  the  master  must,  either  personally  or  by 
his  agent,  exercise  reasonable  and  proper  care  to  provide 
and  keep  in  suitable  repair  and  condition,  safe  and  suit- 
able machinery  and  appliances,  adequate  and  sufficient 
for  use  by  the  servant  in  and  about  the  business  in  which 
it  is  to  be  used  by  him.  And  if  a  servant  be  injured  in 
consequence  of  a  neglect  of  such  duty,  or  a  negligent 
discharge  of  it,  he  being  in  the  exercise  of  ordinary  care, 
the  master  is  liable. 

It  necessarily  follows  that,  in  the  discharge  of  the  duty 
resting  upon  and  owing  by  the  master  to  the  servant, 

• 

the  acts  of  the  person  authorized  by  the  master  to  per- 
form the  duty  are  the  acts  of  the  master.  The  liability 
of  the  master  does  not  depend  upon  who  performs  the 
duty,  but  upon  the  existence  of  the  duty  itself,  which 
the  master  must  perform,  and  he  can  not,  by  delegating 
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it  to  another,  absolve  himself  from  liability  for  its  non- 
performance. The  law  will  not  permit  the  master  to 
evade  the  duty  which  it  has  cast  upon  him  by  shifting 
it  upon  another. 

Further,  as  to  proximate  and  concurrent  causes,  see 
Shear.  &  Redf.  Neg.,  section  346  and  notes. 

If,  therefore,  in  this  case,  the  appellant  company  sent 
out  a  train  at  night  without  a  headlight,  and  a  collision 
occurred  in  consequence,  it  seems  very  clear  that  the 
company  can  not  relieve  itself  of  liability  by  showing 
that  its  servant  disobeyed  certain  orders,  as  to  remain- 
ing on  a  sidetrack  at  Argos,  or  otherwise.  At  most,  this 
would  show  another  act  of  negligence;  it  would  not,  in 
any  degree,  remove  appellant's  own  negligence.  The 
dark  train  upon  the  track  was  dark  because  so  sent  out 
by  appellant;  and  that  darkness  was  an  essential  element 
in  bringing  about  the  collision.  This  cause  was  the  di- 
rect result  of  appellant's  negligence,  and  the  presence  of 
another  cause  due  to  a  servant's  disobedience  to  orders 
can  not  lessen  appellant's  liability  for  its  own  negligence 
actively  present  in  the  collision. 

The  failure  of  the  engineer  Ferris  to  remain  at  Argos, 
therefore,  in  no  way  shifts  the  burden  from  appellant. 

But  the  jury  also  found  that  while  the  company  failed 
to  send  a  regulation  headlight  with  the  engine,  it  did 
send  as  substitutes  two  handlamps,  which,  if  lit,  could 
have  been  seen  upon  the  engine  a  distance  of  five  miles. 
It  would  have  been  the  duty  of  the  engineer  to  have  lit 
the  headlight  if  it  had  been  furnished  by  the  company; 
it  was  equally  his  duty  to  light  the  substitute  handlamps 
which  were  furnished  by  the  company.  The  company's 
duty,  in  this  regard,  was  done  when  it  furnished  the 
proper  lamps;  the  engineer's  duty  was  to  light  the  lamps. 
It  would  seem,  therefore,  that  the  company  performed 
its  duty  by  furnishing  lamps,  which,  though  not  the 
Vol.  138—28 
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best,  were  yet  sufficient  to  give  light  for  five  miles,  and 
so  avoid  the  accident.  The  engineer,  however,  failed  in 
his  duty  to  light  the  lamps.  The  jury  found  that  the 
engineer  was  incompetent,  but  they  also  found  that  the 
company  was  at  the  time  unaware  of  such  incompetency. 
It  would  seem,  therefore,  that  the  proximate  cause  of  the 
injury  to  appellee  was  the  negligence  of  his  co-employe 
in  failing  to  light  the  handlamps  on  the  engine. 

With  some  reluctance  I  am,  consequently,  constrained 
to  concur  in  the  opinion  overruling  the  petition  for  a  re- 
hearing of  this  case. 

Filed  June  19,  1894. 


No.  16,677. 
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Taxes. — Omitted  Property, — Power  of  County  Auditor  to  Assess. — /»- 
formation. — In  making  assessment  of  omitted  property,  the  county 
auditor  may  act  upon  any  information,  written  or  oral,  or  even 
upon  his  own  belief. 

Same. — Omitted  Property. — Notice. — Description. — The  notice  of  inten- 
tion to  assess,  by  the  auditor,  need  describe  the  property  only  in 
general  terms. 

Same. — Taxing  Statutes  Liberally  Construed. — The  power  to  assess  is  a 
summary  one,  and  to  secure  uniform  and  just  taxation,  and  to  pro- 
tect the  revenues  of  the  State,  and  in  the  interests  of  honest  tax- 
payers, it  is  necessary  that  assessment  statutes  should  be  liberally 
interpreted  in  aid  of  the  taxing  power. 

Same. — Suit  to  CancH  Taxes  Levied  on  Omitted  Property. — Insufficiency 
of  Complaint. — Failure  to  Come  into  Equity  with  Clean  Hands. — 
Where  an  administrator  brings  suit  to  cancel  certain  taxes  as- 
sessed against  omitted  property  of  his  decedent,  by  the  county 
auditor,  the  administrator  must  show,  in  his  complaint,  that  he  has 
done  equity,  before  he  is  entitled  to  equitable  relief ;  and  where  the 
administrator  makes  no  pretense  that  the  original  assessment  was 
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a  lair  or  just  one,  or  that  the  decedent  had,  in  fact,  given  in  all  his 
property  for  taxation,  the  complaint  is  insufficient  on  demurrer  for 
want  of  facts. 

Same. — Omitted  Property , —  When  Notice  Should  be  Served  on  Adminis- 
trator.— The  personal  representative  of  a  decedent  is  the  proper  per- 
son to  receive  notice  of  intention  to  assess  omitted  property  from 
the  assessment  of  his  decedent. 

Same. —  When  Irregularities  do  not  Affect  Assessment, — Irregularities  do 
not  aSect  the  correctness  of  a  tax  assessment,  if  the  proceedings  are 
substantially  correct,  and  the  assessment  is  fair  and  just. 

Same. — Omitted  Property. — Bight  of  County  Auditor  to  Assess. — Been" 
actment  of  Old  Section  (1881)  in  New  Statute  (1891).— Effect. — 
That  section  of  the  tax  law  of  1881  authorizing  the  assessment  of 
omitted  property  by  the  auditor,  was  reenacted,  verbatim,  in  the  tax 
law  of  1891 ;  and  the  reenactment  of  such  section  in  the  new  law 
has  the  effect  to  keep  such  section  of  the  old  law  in  force  without 
interruption,  even  though  the  old  law  was  expressly  repealed. 

From  the  Carroll  Circuit  Court. 

M.  A.  Ryan,  J.  H.  Gould  and  0.  R.  Eldridge,  for  ap- 
pellants. 

jR.  C  Pollard,  C.  R,  Pollard  and  M.  Winfield,  for  ap- 
pellee. 

Howard,  0.  J. — On  the  17th  day  of  September,  1891, 
the  appellee  began  this  action  against  the  appellants,  by 
filing  in  the  Carroll  Circuit  Court  his  complaint  in  three 
paragraphs,  asking  for  the  cancellation  of  certain  taxes 
charged  against  his  decedent*s  estate. 

The  questions  presented  by  the  record  arise  upon  the 
overruling  of  appellants'  demurrers  to  the  complaint. 
The  appellants  refusing  to  plead  further,  judgment  was 
rendered  against  them,  and  the  auditor  and  treasurer 
were  ordered  to  cancel  and  * 'strike  from  the  tax-dupli- 
cate of  Carroll  county,  Indiana,  the  several  amounts  so 
•placed  upon  said  duplicate  by  said  auditor  as  omitted 
property." 

From  the  transcript  of  the  proceedings  before  the  au- 
ditor, which  is  set  out  in  the  complaint,  it  appears  that 
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the  auditor,  having  received  information  that  certain 
personal  property  of  the  decedent  had  not  been  listed  for 
taxation  for  the  years  from  1881  to  1889,  inclusive,  issued 
to  the  administrator  a  written  notice  requiring  him  to 
appearand  show  cause  why  such  omitted  property  should 
not  be  added  to  the  tax-duplicate. 

In  response  to  this  notice,  the  administrator  appeared 
before  the  auditor,  and  moved  to  set  aside  the  notice  as 
insufficient,  which  motion  was  overruled  by  the  auditor. 

The  administrator  thereupon  answered,  first  repeating 
his  objection  to  the  notice  as  not  sufficiently  specific  in 
the  description  of  the  omitted  property;  stating  also  that 
the  administrator  had  no  means  of  knowing  whether  the 
sums  charged  as  omitted  were  correct  or  not,  and  that, 
as  administrator,  it  was  his  duty  to  deny,  and  he  did 
deny  each  item  so  charged,  and  demanded  that  strict 
proof  be  made. 

It  was  further  stated  in  the  answer,  that  for  each  of 
the  years  named  ''the  deceased  subscribed  and  swore  to 
a  tax  list  made  out  in  due  form  of  law  and  handed  it  to 
the  proper  assessor,  wherein  the  deceased  returned  cred- 
its and  money  loaned''  in  the  several  amounts  named; 
*'That  this  valuation  was  approved  by  the  assessor,  who 
duly  returned  the  same  to  the  auditor  of  the  county;  that 
said  valuations  were  duly  submitted  to  the  board  of 
equalization,  and  duly  approved  by  said  board,  and  the 
auditor  of  the  county  duly  placed  the  same  upon  the  tax 
duplicate;  that  the  deceased  paid  in  full  his  State,  county 
and  school  tax  thereon." 

The  administrator  further  answered  that  section  259 
of  the  general  tax  law,  approved  March  6, 1891  (p.  291 ), 
repealed  all  laws  and  parts  of  laws  within  the  purview  of 
that  act,  including  section  1  of  an  act  approved  Marcli 
9,  1889  (p.  341),  which  was  an  act  to  amend  section  147 
of  an  act  concerning  taxation,  approved  March  29,  1881 ; 
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that  there  is,  therefore,  no  law  now  in  force  for  the  taxa- 
tion of  omitted  property,  but  section  142  (p.  257)  of  the 
tax  law  of  1891,  which  last  section  is  prospective  only, 
and  does  not  authorize  the  assessment  of  property  so 
omitted  prior  to  1891. 

The  statement  filed  by  the  auditor  continues:  *'In 
this  investigation,  I  was  embarrassed  by  the  refusal  of 
those  who  had  the  custody  of  the  books,  notes,  mortgages 
and  papers  of  the  deceased,  to  produce  them  in  evidence; 
and,  hence,  I  am  compelled  to  decide  from  the  best  evi- 
dence before  me.  It  clearly  appears  from  the  evidence, 
that  the  notes  and  mortgages  which  are  of  record  in  this 
and  surrounding  counties  are  of  the  value  shown  by  the 
records. '* 

"Many  witnesses  testified  before  me,  relating  to  said 
alleged  omitted  property,  and  many  records  and  docu- 
ments were  read  in  evidence. 

*  'The  hearing  was  continued  from  day  to  day  until  the 
10th  day  of  April,  1891,  when  all  the  evidence  having 
been  given  by  agreement  of  all  parties,  I  took  the  case 
under  advisement. 

*a  now  find  that  during  all  the  years,  1881, 1882,  1883, 
1884,  1885,  1886,  1887,  1888  and  1889,  the  said  Abner 
H.  Bo  wen  was  a  resident  of  the  city  of  Delphi,  in  Car- 
roll county,  Indiana;  that  he  departed  this  life  on  the 
10th  day  of  February,  1890,  and,  at  the  time  of  the  com- 
mencement of  this  proceeding,  and  until  the  3d  day  of 
July,  1891,  the  said  William  R.  Stewart  was  the  admin- 
istrator of  Bo  wen's  estate;  it  being  suggested  that  Nath- 
aniel W.  Bowen  succeeded  Stewart  as  such  administrator 
on   the  3d  day  of  July,  1891. 

''I  further  find  that  for  the  said  years  the  said  Bowen 's 
personal  property  was  not  all  listed  for  taxation,  but,  on 
the  contrary,  that  property  belonging  to  him  was  omitted 
from   the   assessment   books  and  from   the  proper  tax 
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duplicates  for  the  several  years  which  is  and  was  of  the 
following  value: 

**For  the  year  1881,  moneys,  money  loaned 

and  credits $104,600  00 

**For  the  year  1882,  moneys,  money  loaned 

and  credits 134,000  00 

**For  the  year  1883,  moneys,  money  loaned 

and  credits 146,000  00 

**For  the  year  1884,  moneys,  money  loaned 

and  credits 162,500  00 

*'For  the  year  1885,  moneys,  money  loaned 

and  credits     172,000  00 

**For  the  year  1886,  moneys,  money  loaned 

and  credits 175,000  00 

**For  the  year  1887,  moneys,  money  loaned 

and  credits 218,840  00 

*'Jlor  the  year  1888,  moneys,  money  loaned 

and  credits 219,000  00 

'*For  the  year  1889,  moneys,  money  loaned 

and  credits 252,000  00 

**I  find  that  the  above  omitted  property  was  owned  by 
said  Bowen  on  the  1st  day  of  April  of  the  years  above 
named;  and  I  now  assess  the  same  as  omitted  property 
which  has  unjustly  escaped  taxation,  and  I  nc»w  correct 
the  proper  tax  duplicates  of  said  county  accordingly,  and 
add  said  omitted  property  thereto/' 

It  was  averred  in  the  complaint  that  the  tax  duplicates, 
as  so  altered  by  the  addition  of  such  omitted  property, 
had  been  placed  in  the  hands  of  the  county  treasurer  for 
collection;  that  the  taxes  alleged  to  be  due  thereon 
amount  to  about  thirty  thousand  dollars,  and  that  the 
treasurer  is  insisting  on  their  payment. 

The  question  has  therefore  been  raised  as  to  whether 
this  is  a  suit  for  the  cancellation  of   the  alleged   illegal 
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taxes,  or  a  suit  to  enjoin  their  collection.  While  the 
form  of  the  pleadings  shows  an  action  for  cancellation, 
yet  the  nature  of  the  action  and  the  result  aimed  at  do 
not  differ  from  those  of  a  perpetual  injunction;  and  we 
agree  with  counsel  for  appellee,  that  the  question  so  raised 
is  not  important.  Either  form  of  action  invokes  the 
equitable  jurisdiction  of  the  court,  and  when  all  the  nec- 
essary parties  are  before  the  court,  such  equitable  re- 
lief may  be  granted  as  is  consistent  with  the  facts  proved. 
Keifer  v.  Summers y  137  Ind.  106. 

The  objections  to  the  auditor's  assessment,  urged  in 
appellee's  brief,  are  the  same  as  those  made  in  the  com- 
plaint, and  the  same  as  those  made  originally  in  the  an- 
swer to  the  auditor's  notice  to  show  cause  why  the  omit- 
ted property  should  not  be  added  to  the  duplicate.  These 
objections  we  shall  notice  in  order. 

Appellee  claims  that  ''there  was  not,  in  the  statement 
filed  with  the  auditor,  or  the  notice  issued  by  the  auditor 
to  the  appellee,  or  in  the  finding,  any  such  identification 
and  description  of  the  alleged  omitted  property,  as  would 
authorize  the  auditor  to  assess  it  as  omitted  property." 
The  law  authorizing  the  proceedings  by  the  auditor  has 
been  on  the  statute  book  since  the  enactment  of  the  tax 
law  of  1881,  where  it  stands  as  section  147.  It  is  section 
6416,  R.  S.  1881,  section  2129  of  Elliott's  Supplement, 
and  section  142,  aupra,  of  the  tax  law  of  1891;  and,  so 
far  as  necessary  to  set  out,  is  as  follows: 

**  Whenever  the  county  auditor  shall  discoverer  re- 
ceive credible  information,  or  if  he  shall  have  reason  to 
believe  that  any  real  or  personal  property  has,  from  any 
cause,  been  omitted  in  whole  or  in  part  in  the  assess- 
ment of  any  year  or  number  of  years,  from  the  assess- 
ment book,  or  from  the  tax  duplicate,  he  shall  proceed, 
to  correct  the  tax  duplicate,  and  add  such  property 
thereto,   with    the  proper   valuation,   and   charge  such 
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property  and  the  owner  thereof  with  the  proper  amount 
of  taxes  thereon,  to  enable  him  to  do  which,  he  is  in- 
vested with  all  the  powers  of  assessor  under  this  act. 

**But  before  making  such  correction  or  addition,  if  the 
person  claiming  to  own  such  property,  or  occupying  it, 
or  in  possession  thereof,  resides  in  the  county  and  is  not 
present,  he  shall  give  such  person  notice,  in  writing,  of 
his  intention  to  add  such  property  to  the  tax  duplicate, 
describing  it  in  general  terms,  and  requiring  such  person 
to  appear  before  him  at  his  office  at  a  specified  time, 
within  five  days  after  giving  such  notice,  and  to  show 
cause,  if  any,  why  such  property  should  not  be  added 
to  the  tax  duplicate;  and  if  the  party  so  notified  does 
not  appear,  or  if  he  appears  and  fails  to  show  any  good 
and  sufficient  cause  why  such  assessment  shall  not  be 
made,  the  same  shall  be  made,  and  the  county  auditor 
shall,  in  all  cases,  file  in  his  office  a  statement  of  the 
facts  or  evidence  on  which  he  made  such  correction.'* 

As  to  the  statement  made  to  the  auditor,  and  of  which 
complaint  is  made,  it  would  seem  that  it  is  sufficient,  under 
the  statute,  if  the  auditor  receive  any  information,  written 
or  oral,  or  even'*if  he  shall  have  reason  to  believe  '* 
that  any  property  has  been  omitted  from  taxation.  The 
statement,  whether  written  or  not,  is  sufficient  if  it  in- 
form the  auditor  that  property  has  been  omitted  which 
should  have  been  assessed. 

Appellee  considers  that  the  written  notice  to  the  prop- 
erty owner  should  set  out  the  omitted  property  by  specific 
description.  But  the  statute  requires  only  that  the 
auditor  ''shall  give  such  person  notice,  in  writing,  of 
his  intention  to  add  such  property  to  the  tax  duplicate, 
describing  it  in  general  terms." 

''Taxes,"  as  said  in  Barker  y,  Morton,  19  Ind.  146, 
"are  not  assessed  against  specific  articles  of  personal 
property  by  description,  but  on  the  aggregate  number. 
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quantity  and  value.  Take  money,  take  a  stock  of  goods, 
or  manufactured  articles,  the  taxpayer  is  assessed  for 
what  he  owned  on  the  first  day  of  January  [now^ 
April]." 

Prom  the  very  nature  of  the  case,  it  may  well  be  that 
the  auditor  can  give  only  a  general  description.  The 
property-owner  himself  is  the  one  who  can  give  a  par- 
ticular description  of  his  own  property.  This  the  tax 
law  requires  him  to  do  in  the  first  place,  when  he  makes 
out  his  particular  list  and  hands  it  to  the  assessor.  It 
will  be  noticed,  in  the  section  which  we  are  considering, 
that  for  the  purpose  of  making  the  assessment  of  omit- 
ted property  the  auditor  '*is  invested  with  all  the  powers 
of  assessor  under  this  act." 

This  gives  to  the  auditor  very  large  powers.  Section 
51  of  the  tax  law  of  1891  (p.  213)  requires  the  assessor,  in 
case  any  person  shall  neglect  or  refuse  to  make  out  a 
proper  statement  of  his  property,  *'or  if  the  assessor  shall 
be  in  doubt  whether  such  statement  is  correct,"  ''to  ex- 
amine on  oath  any  other  person  whom  he  believes  to  have 
knowledge  of  the  amount,  or  value  of  any  property 
owned  or  held  by  such  person  so  neglecting  or  refusing; 
and  such  assessor  is  authorized  to  set  down  and  assess 
to  such  person  such  amount  of  personal  property  as  he 
may  deem  just."  The  act  of  1881  had  similar  provi- 
sions. Section  6340,  R.  S.  1881.  The  power  to  assess  is 
a  summary  power;  and,  to  secure  uniform  and  just  tax- 
ation, and  protect  the  revenues  of  the  State,  both  as  to 
unscrupulous  and  dishonest  evasion  of  the  law,  and  also 
in  the  interests  of  honest  taxpayers,  it  is  necessary  that 
assessment  statutes  should  be  liberally  interpreted  in 
aid  of  the  taxing  power. 

Where  title  is  sought  through  a  tax  sale,  the  statute  is 
strictly  construed  in  favor  of  the  owner,  but  not  where 
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the  owner  is  attempting  to  avoid  the  payment  of  his  just 
taxes.     Ricketts  v.  Spraker,  77  Ind.  371. 

It  was  never  intended  that  proceedings  before  the 
auditor,  such  as  those  objected  to  in  this  case,  should  be 
conducted  with  all  the  precision  and  formality  of  an  ac- 
tion in  court. 

There  is  another  fatal  defect  in  the  objections  made  by 
the  administrator  to  the  notice  and  other  proceedings  of 
the  auditor  in  assessing  the  omitted  property.  Appellee 
comes  into  a  court  of  equity  and  asks  that  equity  be  done 
him.  He  should,  therefore,  first  show  that  he  has  him- 
self done  equity.  His  objections,  made  before  the  aud- 
itor and  repeated  on  this  appeal,  are:  1,  that  the  notice 
was  not  sufficiently  specific;  2,  that  for  each  of  the  years 
named  the  decedent  had  subscribed  and  sworn  to  a  tax 
list,  made  out  in  due  form  of  law,  and  handed  it  to  the 
assessor,  wherein  the  decedent  returned  certain  credits 
and  money  loaned;  that  the  valuation  made  by  the  de- 
cedent was  approved  by  the  assessor,  duly  returned  to 
the  auditor,  submitted  to  the  county  board,  again  ap- 
proved and  so  placed  upon  the  duplicate;  3,  that  the 
administrator  is  not  the  proper  party  .to  notify  in  case  of 
omitted  property;  and  4,  that  the  act  of  1891  repealed  the 
law  authorizing  such  action  by  the  auditor.  In  short, 
the  defense  is  that  the  decedent  made  his  own  assess- 
ment, swore  to  it,  the  assessing  officers  accepted  the  as- 
sessment so  made,  and  now  there  is  no  help  for  it.  The 
appellee  makes  no  pretense  that  the  assessment  was  fair 
or  just,  or  that  the  decedent  had,  in  fact,  given  in  all  his 
property  for  taxation.  He  says,  in  effect,  to  the  State, 
**The  thing  is  done,  and  what  are  you  going  to  do  about 
it?" 

In  taking  this  position,  appellee  seems  to  rely  upon 
Florer,  Treas.y  v.  Sherwood,  Admr,,  128  Ind.  495,  and 
Wolly  Treas.y  v.  Thomas,  Admr,,  1  Ind.  App.  232.     We 
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do  not  understand  that  these  cases  go  any  further  than 
to  hold  that  under  the  tax  law  of  1881  the  county  aud- 
itor, acting  under  his  general  authority  to  assess  omit- 
ted property,  has  no  right  to  increase  the  valuation  of 
property  returned  by  the  assessor. 

It  may  be  admitted  that  if  a  dishonest  property-owner 
make  return  to  the  assessor  of  a  given  note,  or  other  ob- 
ligation, at  less  than  its  true  value,  and  by  the  mistake 
or  connivance  of  the  assessor  such  assessment  is  ap- 
proved, and  by  like  culpability  of  the  county  board  it  is 
finally  placed  upon  the  tax  duplicate,  and  there  is  no 
appeal  to  the  State  Board,  the  State  will  have  no  redress 
except  to  prosecute  the  guilty  parties  criminally,  and 
that  the  taxpayer  in  such  case  will  escape  the  payment 
of  his  just  taxes.  But  this  has  no  bearing  on  a  case 
where  a  property-owner  fails  to  give  in  certain  of  his 
notes  or  other  obligations,  and  is  assessed  only  on  the 
remainder.  If  he  holds  two  notes,  one  for  five  hundred 
dollars  and  one  for  four  hundred,  each  worth  its  face, 
and  gives  in  for  taxation,  *' notes,  five  hundred  dollars," 
there  is  a  plain  omission  of  four  hundred  dollars  which 
the  auditor  should  assess  if  he  learns  of  the  omission. 

As  for  current  money,  that,  being  itself  the  measure  of 
value,  is  always  worth  its  face,  so  that  what  is  not  given 
in  is  omitted.  If  one  has  nine  hundred  dollars  in  money, 
on  hand  or  on  call,  and  he  gives  in  for  taxation  seven 
hundred,  there  is  a  clear  omission  of  two  hundred. 
This  consideration  of  itself  would  be  suflicient  to  show 
that  the  complaint  in  this  case  is  bad,  for  it  is  not  claimed 
by  appellee  that  his  decedent  listed  any  money,  but  only 
* 'credits  and  money  loaned''  for  the  several  years  named; 
whereas,  the  law  requires  that  ''moneys'*  should  be 
listed,  and  the  auditor  finds  that  not  only  ''money  loaned 
and  credits,"  but  also  "moneys"  were  omitted  from  taxa- 
tion during  all  these  years.     Both  the  tax  law  of  1881 
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and  the  present  law  make  the  distinction  between  money 
or  **money  on  hand  or  subject  to  my  order,"  and  ''money 
loaned."  But,  in  any  view,  the  holding  in  i^orer,  Treaa., 
V.  Sherwood,  Admr.,  supra,  and  Woll,  Treas.,  v.  Thomas, 
Admr, ,  supra,  can  hardly  avail  to  justify  a  property-owner 
who  comes  into  a  court  of  equity,  admitting,  substantially, 
that  he  has  not  made  an  honest  return  of  his  property 
for  taxation,  and  not  denying  that  the  assessment,  as 
corrected  by  the  auditor,  is  a  just  one.  Might  not  the 
State,  in  such  a  case,  meet  the  taxpayer  on  his  own 
ground  and  reply:  "The  assessment  is  now  corrected 
and  placed  upon  the  duplicate.  Have  you  any  reason 
to  show  why  it  is  not  a  just  assessment?" 

Musselman  v.  City  of  Logansport,  29  Ind.  533,  was  an 
action  to  enjoin  the  collection  of  taxes  on  personal  prop- 
erty on  the  ground  that  the  sworn  statement  of  the  plain- 
tiff was  received  by  the  assessor  without  question.  The 
complaint  was  held  bad.  The  court  said  that  there  was 
no  averment  that  the  personal  estate  of  the  plaintiff  lia- 
able  for  taxation  was  less  in  value  than  the  corrected 
assessment,  none  that  his  own  sworn  list  was  correct, 
nothing  from  which  the  conclusion  could  be  drawn  that 
the  increased  assessment  was  not  entirely  proper  and 
correct;  that  it  was  only  claimed  that  the  plaintiff  was 
not  notified  of  the  increase,  and  that  there  was  no  proof 
before  the  council;  in  a  word,  that  the  plaintiff  sought 
the  extraordinary  process  of  injunction  from  a  court  of 
equity  to  protect  him  from  paying  a  tax  which,  accord- 
ing to  his  own  showing,  it  does  not  appear  but  that  he 
ought,  in  justice  and  conscience,  to  pay.  There  was  no 
equity  whatever  as  the  basis  of  his  application.  City  of 
Delphi  V.  Bowen,  61  Ind.  29;  Ricketts\,    Spraker,  supra. 

In  Jones,  Avd,,  v.  Summer,  27  Ind.  510,  it  was  sought 
to  evade  the  payment  of  taxes  because  the  assessments 
had  been  corrected  by  the  auditor   * 'without  right  and 
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contrary  to  law;"  but  because  it  was  not  shown  that  the 
assessments,  as  corrected,  were  not  in  fact  made  upon  the 
true  valuation  of  the  property,  the  injunction  asked  was 
refused.  This  court  said  further,  speaking  by  Judge 
Frazer,  that  it  would  be  difficult  to  imagine  a  case 
more  utterly  barren  of  equity.  The  property  owner 
'^committed  serious  errors  in  his  lists,  which  in  con- 
science, and  as  a  good  citizen,  he  ought  voluntarily  to 
have  corrected,  but  did  not.  They  were  corrected,  and 
now  he  asks  to  be  secured  in  an  advantage  as  the  fruit 
of  his  own  blunder,  merely  because  the  correction,  though 
just,  was  directed  by  the  wrong  authority  and  without 
notice  to  him.''  The  able  and  upright  judge  who  de- 
cided that  case  continues:  ''The  decisions  of  this  court 
heretofore,  in  restraining  the  collection  of  taxes,  have 
gone  to  the  utmost  extent  of  authority.  If  we  should  now 
take  the  step  required  in  this  case  to  sustain  the  ruling 
below,  we  would  be  without  the  support  of  either  reason 
or  precedent,  and  the  collection  of  public  taxes  would, 
upon  the  warrant  thus  given,  be  constantly  arrested  at  the 
instance  of  those  who  seek  to  escape  their  just  share  of  the 
public  burdens.*'  Schmidt  y,  Wright,  88  Ind,  56;  Cauld- 
well  V.  Curry, Treas.,  93  Ind.  363. 

In  the  case  of  Sturges  v.  Carter,  114  U.  S.  511,  ap- 
pealed from  the  State  of  Ohio,  the  contention  was  ''That 
a  taxpayer  who  has  been  evading  the  payment  of  the 
taxes  due  from  him  by  making  false  returns,  can  shield 
himself  behind  the  annual  settlement  made  by  the  au- 
ditor with  the  treasurer,  in  which  his  returns  were  as- 
sumed to  be  true,  and  that  the  Legislature  can  pass  no 
act  by  which  the  falsity  of  the  returns  can  for  a  limited 
period  be  exposed,  and  the  payment  of  the  taxes  en- 
forced— in  other  words,  that  the  taxpayer  has  a  vested 
right  in  the  fruits  of  his  false  returns."     Such  a  propo- 
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sition  can  not  be  sustained.     Foster  v.  President,  etc.y 
Essex  Bank,  16  Mass.  245. 

**In  our  opinion,"  continues  the  court,  ''no  right  of  the 
taxpayer  was  invaded  by  the  act  of  1878.  His  invest- 
ments in  bonds  and  stocks  were  subject  to  taxation;  the 
taxes  upon  such  investments  were  due  to  the  State,  and 
the  act  of  1878  merely  provided  a  method  by  which  the 
taxes  might  be  assessed  and  collected  in  spite  of  the  an- 
nual settlements  made  by  the  auditor.  It  gave  a  new 
remedy  to  the  State  for  enforcing  a  right  which  it  had  all 
the  time  possessed,  namely,  the  right  to  the  taxes  upon 
property  liable  to  taxation." 

But  the  auditor,  in  this  case,  denies  that  his  action  was 
a  mere  re- valuation  of  the  property  already  assessed.  He 
says  expressly,  ''That  for  the  said  years  the  said  Bowen's 
personal  property  was  not  all  listed  for  taxation,  but,  on 
the  contrary,  that  property  belonging  to  him  was  omitted 
from  the  assessment  books,  and  from  the  proper  tax  du- 
plicates, for  the  several  years.  ♦  *  ♦  ^nd  i  now  as- 
sess the  same  as  omitted  property  which  has  unjustly 
escaped  taxation,  and  I  now  correct  the  proper  tax  du- 
plicates of  said  county  accordingly,  and  add  said  omitted 
property  thereto . " 

We  think,  therefore,  that  the  objections  made  by  the 
administrator  to  the  sufficiency  of  the  information  re- 
ceived by  the  auditor,  concerning  omitted  property,  and 
as  to  the  sufficiency  of  the  notice  issued  by  the  auditor 
to  the  appellee  to  show  cause  why  this  omitted  property 
should  not  be  placed  upon  the  tax  duplicate,  were  not 
well  taken. 

It  is  next  urged  that  the  law  does  not  authorize  notice 
to  the  administrator  as  to  omissions  of  property  from  as- 
sessment made  by  a  decedent. 

The  property  alleged  to  have  been  omitted  in  this  case 
is  personal  property.     On  the  death  of  the  owner,  the 
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law  puts  this  class  of  property  in  the  hands  of  an  ex- 
ecutor or  administrator,  who  is  made  the  personal  rep- 
resentative of  the  decedent.  The  administrator  gives 
bond  for  all  the  personal  property  of  the  decedent;  it  is 
all  regarded  as  in  his  possession  and  under  his  control. 

The  statute  provides  for  notice  to  **the  person  claim- 
ing to  own  such  property,  or  occupying  it,  or  in  posses- 
sion thereof,"  '4f  he  resides  in  the  county  and  is  not 
present."  Notice  to  any  one  but  the  administrator 
would  have  been  insufficient.  But  the  administrator 
was  present,  he  appeared  and  answered;  no  other  notice 
was  necessary. 

It  is  claimed  that  the  proceedings  were  ineffectual  be- 
cause the  auditor  did  not  **file  in  his  office  a  statement  of 
the  facts  or  evidence  on  which  he  made  such  correction. " 
We  think  such  a  statement  is  shown  in  the  complaint, 
in  which  the  whole  proceedings  before  the  auditor,  as 
filed  in  his  office,  are  set  out.  Irregularities  do  not  af- 
fect the  correctness  of  a  tax  assessment,  provided  the 
proceedings  are  substantially  correct  and  the  assessment 
is  fair  and  just.  Musselman  v.  City  of  Logansportf  su- 
pra. 

It  is  finally  contended  that  "The  tax  law  of  1891  re- 
pealed all  former  laws  upon  the  subject  of  taxation,  and 
took  away  all  rights  existing  under  former  laws  except 
such  as  are  expressly  saved."  And  that  ''As  the  right 
of  the  auditor  to  assess  omitted  property  for  any  year  or 
years  prior  to  its  passage  is  not  saved  by  the  act  of  1891, 
such  right  does  not  exist." 

This,  again,  is  claiming  equity  without  doing  equity. 
If  these  taxes  were  unpaid,  they  belong  to  the  State. 
They  are  the  State's  property,  and  the  right  of  the  State 
to  them  never  ceased.  Appellee's  claim,  then,  in  this 
contention,  amounts  to  saying:  ''These  taxes  may  belong 
to  the  State,  but  she  has  deprived  herself  of  the  means 
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of  collecting  them/'  But,  as  a  matter  of  fact,  the  stat- 
ute of  1891  has  not  repealed  the  law  authorizing  the 
assessment  of  omitted  property  by  the  auditor.  The  Leg- 
islature, in  enacting  the  tax  law  of  1891,  had  no  inten- 
tion of  giving  delinquent  taxpayers  any  such  advantage 
over  the  honest  people  of  the  State.  If  there  is  any  class 
of  property  more  than  another,  which  that  law  sought  to 
have  returned  and  appraised  at  its  true  value,  it  is  such 
property  as  is  concerned  in  this  suit,  and  which  had  for 
so  long  a  time  escaped  taxation  in  the  hands  of  unscrup- 
ulous money  lenders,  to  wit:  money,  notes,  bonds  and 
other  credits,  and  choses  in  action. 

The  full  title  of  the  tax  law  of  1891  is:  "An  act  con- 
cerning taxation,  repealing  all  laws  in  conflict  there- 
with and  declaring  an  emergency . "  The  law  authoriz- 
ing the  assessment  of  omitted  property  by  the  auditor  is 
not  in  conflict  with  the  tax  law  of  1891,  for  it  is  itself  a 
part  of  that  tax  law,  being,  as  we  have  seen,  a  re-enact- 
ment, word  for  word,  of  the  former  statute  on  the  same 
subject.  It  stands  as  section  142  of  the  present  law, 
and  section  147  of  the  tax  law  of  1881.  It  has  been 
in  force,  without  interruption,  since  March  29th,  1881. 
Appellee  says,  however,  that  in  the  body  of  the  present  act 
there  is  a  repeal  of  all  laws  in  the  purview  of  the  act; 
that  is,  of  all  other  laws  on  the  subject  of  taxation.  But 
by  article  4,  section  19,  of  the  constitution,  "If  any  sub- 
ject shall  be  embraced  in  an  act  which  shall  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed  in  the  title." 

No  laws  in  the  purview  of  the  tax  law,  therefore,  ex- 
cept those  that  are  in  conflict  with  that  law,  have  been 
repealed.  If  the  repealing  section  of  the  tax  law  should 
be  found  to  have  the  meaning  given  to  it  by  appellee, 
then  so  much  of  that  section  as  embraced  any  subject  not 
expressed  in  the  title  of  the  act  would  be  void.     It  is 
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only  laws  in  the  purview  of  the  tax  law,  which  are  in 
conflict  with  it  that  are  repealed. 

In  the  case  of  Barber  Asphalt  Paving  Co.  v.  Edgerton, 
125  Ind.  455,  this  court,  citing  numerous  authorities, 
said:  ** Underlying  all  the  rules  for  the  construction  of 
statutes  is  the  cardinal  and  general  one,  that  in  constru- 
ing a  statute  the  court  will  seek  to  discover  and  carry  out 
the  intention  of  the  Legislature  in  its  enactment.  In  the 
search  for  that  intention  the  court  will  look  to  each  and 
every  part  of  the  statute;  to  the  circumstances  under 
which  it  was  enacted;  to  the  old  law  upon  the  subject,  if 
any;  to  other  statutes  upon  the  same  subject,  or  relative 
subjects,  whether  in  force  or  repealed;  to  contemporane- 
ous legislative  history,  and  to  the  evils  and  mischiefs  to 
be  remedied.'' 

Guided  by  that  broad  rule,  we  could  have  little  diffi- 
culty in  concluding  that  the  Legislature,  in  enacting  a 
law  which  might,  in  some  measure,  relieve  the  people  of 
the  State  from  the  evils  of  unequal  taxation,  would  never 
think  of  repealing  a  law  which  provided  for  assessing 
property  which  had  been  for  years  dishonestly  kept  off 
the  tax  duplicate,  particularly  when  we  find  the  same 
law,  word  for  word,  re-enacted  in  the  new  statute.     But 
even  if  there  were  an  express  repeal  of  the  law  in  ques- 
tion, and  at  the  same  time,  in  the  same  statute  which  re- 
pealed  it,  a  re-enactment  of  the  law  repealed,  the  re- 
enactment  would  so  far  neutralize  the  repeal  as  to  keep 
the  old  law  in  force  without  interruption.     Sutherland 
Stat-  Con.,  sections  133,  134,  156.     The  decisions  of  the 
courts  are  in  harmonv  with  the  rule  as  stated  bv  that 
author.     Middleton  v.  New  Jersey^  etc,  R,  R.  Co,,  26  N. 
J.  Eq.  269;  Skyrme  v.  Occidentalj  etc.,  Co.^  8  Nev.  219; 
C apron  v.  Strout,  11  Nev.  304. 

Even  where  the  repealing  statute  only  substantially 
Vol.  138—29 
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reenacts  the  law  repealed,  it  is  held  that  inchoate  statu- 
tory rights,  accrued  under  the  old  law  are  not  defeated. 
Moore  v.  Kenockee  Tp.,  75  Mich.  332. 

In  Scheftels  v.  Tabert,  46  Wis.  439,  the  rule  is  very 
emphatically  stated:  **When  the  revised  and  consoli- 
dated act  reenacts  in  the  same  words  the  *  act  or  acts  so 
revised  and  consolidated,  such  revision  and  consolida- 
tion shall  be  taken  to  be  a  continuation  of  the  former 
acts,  although  such  former  acts  may  be  expressly  re- 
pealed by  such  revised  and  consolidated  act.'*  Citing 
numerous  cases  in  the  same  court. 

In  State  v.  Wish,  15  Neb.  448,  there  is  a  like  expres- 
sion of  the  rule:  * 'Where  the  re^nactment  is  in  the  words 
of  the  old  statute,  and  was  evidently  intended  to  continue 
in  force  the  uninterrupted  operation  of  such  statute,  that 
the  new  act  or  amendment  is  a  mere  continuation  of 
the  former  act,  and  is  not  in  a  proper  sense  a  repeal." 

The  rule,  as  so  stated,  is  quoted  as  authority  by  Judge 
Elliott  in  the  case  of  Sage  v.  State,  127  Ind.  15.  See, 
also,  Wright  y.  Oakley,  5  Met.  (46  Mass.)  400;  Steam- 
ship  Co.  V.  Joliffe,  69  U.  S.  450;  Mitchell  v.  Hahey,  15 
Wend.  241;  Douglas  v.  Douglas,  5  Hun,  140;  Stafford  v. 
His  Creditors,  11  La.  Ann.  470;  Kesler  v.  Smith,  66  N. 
C.  154;  United  Hebrew  Asso.  v.  Benshimol,  130  Mass. 
325;  Powers  v.  Shepard,  48  N.  Y.  540;  Cheezem  v.  State, 
2  Ind.  149;  Alexander  v.  State,  9  Ind.  337;  Martindale 
V.  Martindale,  10  Ind.  566;  Cordell  v.  State,  22  Ind.  1; 
State  V.  Miller,  58  Ind.  399;  Gorley  v.  Sewell,  77  Ind. 
316;  Sage  v.  State,  supra;  and  City  of  Junction  Cityy. 
Webb,  44  Kan.  71,  where  many  of  the  foregoing  au* 
thorities,  including  Indiana  cases,  are  cited. 

There  remains,  therefore,  no  ground  on  which  the 
complaint  in  this  case  can  stand. 

In  Musselman  v.  City  of  Logansport,  supra,  it  was  said 
that  the  subject  of  taxation  is  one  within  the  jurisdiction 
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of  the  law-making  power,  and  that  it  is  not  the  province 
of  the  courts  to  interpose  obstacles  to  the  execution  of  the 
legislative  will,  when  clearly  expressed. 

It  may  be  added  that  when  we  find  honest  officials, 
respecters  of  their  oaths,  as  the  auditor  and  ex-auditor, 
appellants  in  this  case,  it  is  the  duty  of  the  courts  to  up- 
hold their  efforts  with  the  strong  support  of  the  law,  as 
enacted  by  the  Legislature  of  the  State. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  each  paragraph  of  the  complaint, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  March  6, 1894. 

On  Petition  for  a  Rehearing. 

Howard,  J. — ^The  appellee  contends  that  the  de- 
cision in  this  case  is  in  conflict  with  the  decision  of  the 
court  in  the  case  of  Florer,  Treas.,  v.  Sheridan^  Admx., 
137  Ind.28. 

That  decision  intended  to  go  no  further  than  the  de- 
cision of  Florer,  Treas.,  v.  Sherwood,  Admr.,  128  Ind. 
495,  on  which  it  was  in  part  based.  Of  that  and  other 
like  cases  it  was  said,  in  the  principal  opinion:  ''We  do 
not  understand  that  these  cases  go  any  further  than  to 
hold  that  under  the  tax  law  of  1881  the  county  auditor, 
acting  under  his  general  authority  to  assess  omitted 
property,  has  no  right  to  increase  the  valuation  of  prop- 
erty returned  by  the  assessor." 

In  Florer,  Treas., y.  Sherwood,  Admr,,  supra,  the  descrip- 
tion of  the  omitted  property  was  held  insufficient  upon 
which  to  base  an  assessment,  because  it  was  expressly  ad- 
mitted "that  a  part  of  the  property  belonging  to  the  party 
has  been  listed  and  assessed,  and  that  the  property  which 
was  listed  and  assessed,  as  well  as  that  which  it  is  claimed 
was  not  listed  and  assessed,  all  belonged  to  precisely  the 
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same  classes  and  is  all  described  in  the  answer  by  the 
same  words."  In  other  words,. the  auditorwas  attempt- 
ing a  revaluation  of  property  already  assessed,  instead  of 
an  assessment  of  omitted  property. 

In  this  case  there  is  no  such  confusion  of  description; 
but  the  auditor  says  that  the  property  which  he  proposes 
to  assess  as  omitted  property  ''has  wholly  escaped  taxa- 
tion." 

The  description  includes  ''moneys  on  hand  or  on  de- 
posit," and  the  case  of  Florer  v.  Sherwood,  Admr,,  supra, 
distinctly  says  that,  "so  far  as  money  alone  is  concerned,  a 
dollar  should,  of  course,  be  valued  as  a  dollar,  and  is  suffi- 
ciently described  and  valued  when  the  amount  is  stated." 
This  statement  is  directly  in  support  of  the  principal 
opinion  in  this  case. 

The  auditor's  attention,  in  this  case,  was  directed  to 
the  case  of  Wall,  Treas.,  v.  Thomas,  Admr,,  1  Ind.  App. 
232,  according  to  which  he  was  told  he  "ought  to  regard 
this  omitted  property  as  simply  an  undervaluation  of 
the  property,  which  was  duly  listed  for  taxation."  Very 
correctly  he  answered,  "While  I  am  no  lawyer,  I  do  not 
so  understand  that  case."  The  court  in  that  case  said: 
"Our  conclusion  is,  that  the  auditor  had  no  right,  under 
the  law  in  force  at  that  time,  to  assess  any  property  as 
omitted,  except  distinct,  definite,  and  recognizable  ar- 
ticles w^hich  had  not  been  listed  and  properly  appraised 
for  taxation  by  the  assessor." 

The  auditor  in  this  case,  after  a  long  and  painstaking 
investigation,  found  "distinct,  definite,  and  recognizable 
articles"  of  omitted  property,  "which  had  not  been  listed 
and  properly  appraised  for  taxation  by  the  assessor," 
being  "moneys,  money  loaned  and  credits,"  amounting 
in  all  to  over  a  million  and  a  half  of  dollars;  and  that 
"it  clearly  appears  from  the  evidence  that  the  notes  and 
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mortgages  which  are  of  record  in  this  and  the  surround- 
ing counties  are  of  the  value  shown  by  the  records." 

It  is  somewhat  difficult  to  apprehend  the  position  of 
appellee  on  this  point.  Counsel  say:  *'We  have  never 
contended  'that  there  should  be  a  specific  description  of 
the  omitted  property  in  the  notice;  but,  on  the  contrary, 
have  contended,  and  still  contend,  that  there  must  be  a 
general  description  sufficient  to  advise  the  owner  of  the 
claim  of  the  auditor." 

This  is  what  the  auditor  has  done  in  this  case.  This 
is  what  the  statute,  section  142,  p.  257,  of  the  tax  law, 
requires:  '* Whenever  the  county  auditor  shall  *  *  * 
have  reason  to  believe  that  any  real  or  personal  property 
has,  from  any  cause,  been  omitted  in  whole  or  in  part  * 
*  *  he  shall  proceed  to  correct  the  tax  duplicate,  and 
add  such  property  thereto,  *  *  *  to  enable  him  to  do 
which,  he  is  invested  with  all  the  powers  of  assessor  un- 
der this  act.  ♦  *  *  Before  making  such  correction  or 
addition,  *  *  •he  shall  give  such  person  notice,  in  writ- 
ing, of  his  intention  to  add  such  property  to  the  tax 
duplicate,  describing  it  in  general  terms." 

Yet,  while  admitting  that  the  statute  requires  only  a 
general  description  of  the  property,  counsel  substan- 
tially, in  page  after  page  of  their  able  brief,  contend  that 
the  description  is  faulty  because  not  sufficiently  definite. 

Counspl  say  that  the  auditor,  ''exercising,  as  he  does, 
a  bare,  naked,  extraordinary,  statutory  authority,  must 
proceed  in  strict  conformity  to  the  law,  or  his  attempted 
assessments  are  absolutely  void." 

The  law  itself  does  not  prescribe  this  rigid  rule;  but, 
on  the  contrary,  recognizes  the  summary  character  of 
assessment  and  taxation,  and  is  satisfied  with  a  substan- 
tial compliance,  in  good  faith,  with  the  requirements  of 
the  statute. 

Section  224  (Acts  1891,  p.  282),  of  the  tax  law,  pro- 
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vides  that  ''no  general  or  specific  tax  authorized  by  the 
laws  of  this  State,  and  which  shall  be  assessed  on  any 
property  in  any  township,  city  or  town  within  this  State 
by  any  officer  authorized  to  make  assessments  or  which 
if  made  by  another  person  or  may  be  adopted  by  «uch 
officer  as  his  act  shall  be  held  to  be  illegal  or  invalid  for 
want  of  any  matter  of  form  in  any  proceeding  not  affect- 
ing the  merits  of  the  case,  and  which  shall  not  prejudice 
the  rights  of  the  party  assessed.'' 

There  is  no  claim  in  this  case  that  the  property  omitted 
was  ever  assessed,  none  that  right  and  justice  do  not  re- 
quire that  it  should  be  assessed  the  same  as  any  other 
property  in  the  State.  The  argument  is  not  as  to  the 
merits  of  the  case,  but  only  that  certain  technicalities 
were  not  fully  observed  in  placing  the  property  upon  the 
duplicate.  The  property  being  upon  the  duplicate,  the 
presumption  is  that  it  is  correctly  there.  No  taxes  are 
void  for  mere  irregularities  in  assessment,  if  there  should 
be  any,  provided  there  is  a  substantial  compliance  with 
the  statute. 

Other  questions  discussed  by  counsel  were,  as  we  think, 
sufficiently  considered  in  the  principal  opinion. 

We  have  found,  in  the  able  and  earnest  argument  of 
counsel,  no  reason  to  change  the  conclusion  there  reached. 

To  repeat  the  words  of  Frazer,  J.,  in  Jones,  Aud.,  v. 
Summer,  27  Ind.  510,  "The  decisions  of  this  cojirt  here- 
tofore, in  restraining  the  collection  of  taxes,  have  gone 
to  the  utmost  extent  of  authority.  If  we  should  now  take 
the  step  required  in  this  case  to  sustain  the  ruling  below, 
*  *  *  the  collection  of  public  taxes  would,  upon  the 
warrant  thus  given,  be  constantly  arrested  at  the  instance 
oi  those  who  seek  to  escape  their  just  share  of  the  public 
burdens. '*  • 

The  petition  is  overruled. 

Filed  June  22.  1894. 
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No.  16,679. 

The  State,  ex  rel.  Keith  et  al.,  v.  The  Common   '^^  ^ 
Council  of  the  City  of  Michigan  City  et  al.  m    262 

Municipal CoRPOBATiON. — City. — Street  Improvement, — Street  Bailway, 
—  When  Cost  of  Paving  Between  the  Bails  is  Chargeable  to  the  Bailway 
Company, — Where,  by  contract  betw^n  a  street  railway  company 
and  a  city,  it  is  left  to  the  judgment  of  the  council  whether  they 
would  assess  the  cost  of  pavement  between  the  rails,  against  the 
railway  company  or  against  the  abutting  property,  the  assessment 
for  the  cost  between  the  rails  of  the  street  railway  can  not  attach  to 
the  abutting  property  when  the  ordinance  directs  that  it  shall  be 
levied  against  the  property  of  the  company,  and  the  contractor  is 
sent  to  it  for  his  pay. 

Same. — Street  Improvement. — How  Made. — Cost  of. — ^The  street  im- 
provement could  only  be  made  on  the  order  of  the  conmion  council, 
and  the  assessment  for  its  cost  could  be  directed  only  against  the 
specific  property  designated  in  the  ordinance. 

Samb. — Street  Improvement. — Authority  of  Mayor  to  Contract  for, — 
When  Ordinance  a  Part  of  Contract. — If  a  mayor  enter  into  a  con- 
tract with  a  bidder  for  street  improvement,  by  authority  of  the  com- 
mon council,  his  contract  with  the  contractor  for  the  improvement 
is  binding  only  in  so  for  as  it  is  within  the  power  conferred  by  the 
common  council,  and  the  ordinance  directing  the  improvement, 
when  properly  referred  to,  constitutes  a  part  of,  and  is  the  base  of, 
the  contract.  That  the  ordinance  is  a  part  of  the  contract,  see  opin- 
ion. 

Samis. — Street  Improvement. — Duty  of  Contractor  to  Take  Notice  ofOrdi' 
nances — Contract. — It  is  the  duty  of  a  contractor  to  inform  himself 
as  to  an  ordinance  on  which  his  contract  is  based  and  which  is  to 
form  the  basis  of  his  claim. 

From  the  La  Porte  Circuit  Court. 

J.  H.  Orr  and  W.  B,  Biddle,  for  appellants. 
J.  F.  Gallaher,  for  appellees. 

Dailey,  J. — ^The  city  of  Michigan  City,  Indiana,  is 
organized  under  the  general  law  of  the  State  of  Indiana 
governing  municipal  corporations,  chapter  21  of  the  Re- 
vised Statutes  of  1881,  and  the  authority  of  the  city  gov- 
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ernment  to  alter  and  improve  the  streets  within  the  city 
limits,  and  to  burden  the  abutting  property  with  the 
cost  of  such  alterations  or  improvements  is  derived  from 
article  4  of  that  chapter,  in  which  the  method  of  im- 
provement and  assessment  is  set  forth  in  detail.  At  the 
time  of  the  proceedings  involved  in  this  action,  the  law 
as  set  forth  in  the  Revised  Statutes  of  1881  was  in  force. 

Acting  under  the  powers  which  were  thus  conferred 
upon  them  by  the  Legislature,  the  common  council  of 
said  city,  in  the  month  of  ^fa^ch,  lS87,  adopted  an  ordi- 
nance providing  for  the  gradinjg  and  paving  of  a  part 
of  Franklin  street  therein.  The  ordinance  embodies  the 
plans  and  specifications  which  were  adopted  at  the  same 
time,  and  is  set  out  in  the  record.  It  is  provided  in  this 
ordinance,  that  publication  shall  be  made  according  to 
law,  inviting  bids  for  the  performance  of  the  work  or- 
dered; and  in  response  to  this  publication  the  bid  of  the 
appellants,  George  Keith  and  David  F.  Woodcock, 
was  tendered  and  accepted,  and  William  F.  Woodson, 
mayor  of  the  city,  was  instructed  to  enter  into  a  contract 
with  the  successful  bidder. 

The  contract,  as  executed  by  George  Keith  for  the  ap- 
pellants and  by  William  F.  Woodson  for  the  city  (appel- 
lee), appears  in  the  record.  This  ordinance  and  the  con- 
tract fully  cover  the  transactions  carried  on  between  the 
city  and  the  contractors;  but  the  matters  in  controversy 
in  this  action  introduce  another  corporation,  namely, 
the  Citizens'  Street  Railway  Company. 

In  March,  1886,  the  common  council  of  said  city 
granted  to  this  company  permission  to  lay  its  tracks  upon 
and  along  the  streets  thereof;  and  the  portion  of  Frank- 
lin street  ordered  to  be  improved  by  the  ordinance  set 
forth  in  the  record  was  a  part  of  the  route  located  by  the 
street  railway  company,  and  their  tracks  occupied  a  strip 
four  feet  and  eight  inches  in  width  in  the  center  of  the 
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street,  from  the  south  line  of  the  Louisville,  New  Al- 
bany and  Chicago  Railroad  south  to  Eighth  street.  One 
of  the  conditions  contained  in  the  franchise  of  the  street 
railway  company  reads  as  follows:  "Said  street  railway 
company  shall  plank  or  otherwise  and  substantially  pave 
the  space  between  its  rails  to  a  height  equal  to  the  sur- 
face of  the  rails  laid  by  it." 

It  is  not  our  purpose  to  discuss  the  force  and  effect  of 
this  condition  at  this  place,  and  it  is  quoted  here  solely 
for  the  purpose  of  explaining  this  language  in  the  ordi- 
nance: 

''The  cost  of  said  improvement  shall  be  borne  by  the 
property-owners  owning  lots  or  parts  of  lots  fronting  on 
the  line  of  said  street  improvement,  pro  rata,  according 
to  the  number  of  feet  front  owned  by  each  owner,  except 
the  space  between  the  rails  of  the  Michigan  City  Street 
Railway  Company's  track,  the  cost  of  which  shall  be 
borne  by  said  railway  company, ' '  and  the  provisions  in 
sections  4  and  5  of  the  ordinance,  directing  that  the 
pavement  between  the  rails  of  the  street  railway  company 
should  be  separated  from  the  balance  of  the  pavement  in 
the  estimates  of  the  city  engineer,  should  be  separately 
assessed  by  the  council,  and  that  its  cost  should  become 
a  separate  lien. 

Under  this  ordinance  arid  contract  the  appellants  per- 
formed the  work  of  improving  the  street,  and,  in  due 
time,  the  city  engineer  made  the  estimates  which  appear 
in  the  transcript,  as  a  part  of  the  return  to  the  alterna- 
tive writ. 

The  assessments,  as  made  by  the  engineer,  were  ap- 
proved by  the  common  council  and  collected  by  the  ap- 
pellants, with  the  exception  of  the  amount  assessed 
against  the  street  railway  company,  payment  of  which 
was  refused  by  the  company.  Thereupon  the  appellants 
brought  an  action  in  the  La  Porte  Circuit  Court  against 
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the  Citizens'  Street  Railway  Company,  for  the  recovery  of 
the  amount  assessed  against  it,  but  failed  to  recover 
judgment,  and  withdrew  their  suit.  They  then  filed 
their  petition  in  this  action,  asking  that  a  mandate  issue 
commanding  the  city  authorities  of  Michigan  City  to  as- 
sess the  cost  of  the  pavement  between  the  rails  against 
the  abutting  property,  in  addition  to  the  amount  this 
property  had  already  paid  on  the  cost  of  the  improve- 
ment. The  return  of  the  city  (appellee)  to  the  alterna- 
tive writ  sets  up  the  facts  substantially  as  they  have 
been  sketched  above. 

Appellants  demurred  to  this  return  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  de- 
fense to  the  writ,  and  upon  the  overruling  of  this  de- 
murrer they  declined  to  plead  further,  and  appealed  to 
this  court.  The  question  for  decision,  then,  is:  Under 
the  facts  shown  by  the  return,  should  the  cost  of  the 
work  between  the  rails  be  assessed  against  the  abutting 
property? 

The  first  position  taken  by  the  appellants*  counsel  is 
that  the  contract  entered  into  by  the  city  and  the  appel- 
lants provides  that  the  cost  of  the  whole  improvement, 
including  the  part  between  the  rails  of  the  street  railway- 
company,  shall  be  assessed  against  the  abutting  proper- 
ty. To  justify  this  position  it  is  argued  that  the  contract 
is  complete  in  itself,  and  should  be  considered  independ- 
ent of  the  ordinance.  If  all  reference  to  the  ordinance 
were  removed  from  the  contract,  the  construction  con- 
tended for  might  be  accepted  as  correct.  But  the  coa- 
tract  does  refer  to  the  ordinance  repeatedly  and  specifi- 
cally, as  follows:  ''That  they  will  do  all  the  paving  and 
curbing  on  Franklin  street,  in  said  city,  as  mentioned  in 
the  ordinance  and  specifications  for  the  paving  and  curb- 
ing of  Franklin  street, '*  etc.  Also,  "that  said  party  of 
the  second  part  [appellants]  will  furnish  all  material, 
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and  do  all  the  work  in  curbing  and  paving  Franklin 
street  between  the  points  designated,  according  to  said 
ordinance  and  specifications,  which  ordinance  and  spec- 
ifications are  now  on  file  in  the  city  clerk's  oflBce,  and  to 
which  reference  is  hereby  made/' 

It  would  seem  that  this  language  is  plain  and  broad 
enough  to  prevent  a  severance  of  the  cohtract  and  ordi- 
nance, but  it  is  contended  that  these  references  relate 
only  to  the  question  of  specifications,  such  as  the  amount 
and  quality  of  labor  and  material.  These  details,  it  is 
admitted,  are  incorporated  in  the  contract  by  reference  to 
the  ordinance,  and  this  must  be  so,  otherwise  the  writ- 
ten contract  would  be  incomplete  and  meaningless. 

As  to  the  method  of  payment  for  the  work,  it  is  argued 
that  the  ordinance  is  not  alluded  to,  and  the  court  is  not 
authorized  to  go  outside  of  the  language  of  the  contract 
in  this  respect. 

Let  us  consider  another  clause  of  the  contract.  "Said 
party  of  the  first  part  agrees  to  prepare  the  street  for  the 
purpose  of  curbing  and  paving  in  the  manner  required 
by  said  ordinance  and  specifications,  and  td  pay  said 
parties  of  the  second  part  for  all  that  part  of  said  paving 
and  curbing  which  said  party  is  to  pave  and  curb,  ac- 
cording to  said  ordinance  and  specifications  and  plans, 
which  are  a  part  of  this  ordinance.'*  This  portion  of 
the  contract,  it  seems,  clearly  refers  to  the  method  of 
payment.  -  The  effect  and  intent  of  the  language  is  evi- 
dently mistaken  in  appellants'  brief,  in  which  it  is  in- 
sisted that  these  references  to  the  ordinance  are  only  for 
the  purpose  of  identifying  the  work.  This  portion  of  the 
contract  is  the  agreement  on  the  part  of  the  city  to  pay. 
The  work  to  be  done  is  covered  by  the  preceding  part  of 
the  contract.  The  words  ''according  to  the  ordinance 
and  specifications"  occur  twice.  It  is  unreasonable  to 
assume  that  in  each  instance  the  phrase  qualifies   ''pav- 
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ing  and  curbing,"  and  in  neither  refers  to  the  method  of 
payment,  which  is  the  subject  of  the  paragraph.  The 
proper  reading  of  this  portion  of  the  contract  is,  "the 
said  party  of  the  first  part  agrees  to  pay  *  ♦  *  accord- 
ing to  said  ordinance  and  specifications."  In  answer  to 
the  inquiry,  *'why  should  the  word  specifications  be 
used  in  connection  with  the  matter  of  payment?"  it 
might,  be  asked  with  equal  propriety,  why  should  the  or- 
dinance be  referred  to  in  order  to  identify  the  work?  If 
the  specifications  say  little  as  to  payment,  the  ordinance 
states  nothing  as  to  labor  and  material,  save  as  it  incor- 
porates the  specifications;  hence  we  are  led  to  the  con- 
clusion that  the  ordinance  is  referred  to  to  designate  the 
method  of  payment.  The  ordinance  is  mentioned  once 
more  in  the  contract,  as  follows:  '*A11  the  work  done 
under  this  contract  and  said  ordinance  shall  be  completed 
by  the  first  day  of  September,  1887,"  thus  indicating 
that  the  parties  to  the  agreement  intended  at  the  time  to 
act  under  the  ordinance. 

It  is  clear  that  the  references  to  the  ordinance  in  the 
contract  are  with  the  intent  and  purpose  of  making  the 
terms  of  the  ordinance  a  part  of  the  agreement,  both  as 
to  the  method  of  payment  as  well  as  to  the  amount  and 
quality  of  labor  and  material.  It  is  sound  doctrine  that 
* 'where  two  writings  are  connected  by  a  reference  of  one 
to  the  other,  they  may  be  considered  and  construed  as 
constituting  but  a  single  contract,  in  the  same  manner 
as  if  embodied  in  the  same  instrument. "  Se%vall  v.  Henry ^ 
9  Ala.  24. 

In  Bradstreet  v.  Rick,  72  Me.  233;  Bradstreet  v.  Rich, 
74  Me.  306,  it  is  held  that  when  a  contract  has  reference 
to  another  paper  for  its  terms,  the  effect  is  the  same  as 
though  the  words  referred  to  were  inserted  in  the  con- 
tract. 

In  Parsons  Contracts  (8th  ed.),  vol.  2,  pp.   669,  670, 
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.  it  is  said:  '* If  there  are  contemporaneous  writings,  *  so 
far  in  relation  to  the  same  subject-matter  that  they  may 
be  deemed  part  and  parcel  of  the  same  contract,  although 
not  referred  to  in  it,  they  may  be  read  in  connection  with 
it.'*  These  principles  justify  the  contention  that  the 
ordinance  must  be  considered  a  part  of  the  contract. 
This  conclusion  receives  further  and  more  convincing 
support  from  the  part  of  the  record  which  relates  to  the 
subsequent  actions  of  the  parties  under  the  contract,  and 
indicates  their  conception  of  it  at  the  time  of  its  execu- 
tion. 

In  Chicago  v.  SheldoUy  9  Wall.  50,  it  is  said:  ''In 
cases  where  the  language  used  by  the  parties  *  is 
indefinite  or  ambiguous,  and,  hence,  of  doubtful  con- 
struction, the  practical  interpretation  by  the  parties 
themselves  is  entitled  to  great,  if  not  controlling,  influ- 
ence.'' 

''Acts  of  tte  parties  leading  to,  or  done  at  the  time  of 
the  execution  of  the  agreement,  or  done  in  reference 
thereto,  and  those  facts  in  view  of  the  existence  of  which 
the  agreement  was  entered  into,  may  be  considered,"  in 
construing  a  clause  thereof,  the  meaning  of  which  is  ob- 
scure.    Stapenhorst  v.  Wolff,  35  N.  Y.  Sup.  Ct.  25. 

Any  doubt  as  to  the  construction  of  a  contract  may  be 
removed  by  the  construction  put  upon  it  by  the  acts  of 
the  parties  themselves.  Parrott  v.  Wikoff,  1  La.  Ann. 
232. 

By  an  examination  of  the  estimates  of  the  work  done 
by  appellants  on  Franklin  street,  which  the  city  engineer 
was  instructed  by  the  common  council  to  prepare,  and 
which  are  set  out  in  the  record,  it  appears  that  the  pave- 
ment between  the  rails  of  the  street  railway  company 
was  separately  estimated  and  assessed,  not  against  the 
abutting, property,  but  against  the  said  company,  which 
warrants  the  conclusion  that  the  city  was  acting  on  tlie 


462  SUPREME  COURT  OF  INDIANA, 

■  ■ '  ,        '        '     ■  t     - 

State,  ex  rel.  Keith  et  al.f  v.  Common  Ck>aiicil  of  Michigan  City  et  al. 

presumption  that  the  ordinance  was  a  part  of  the  con- 
tract. The  action  of  the  appellants  is  convincing  on  this 
pointJ  The  return  states  that  they  accepted  these  esti- 
mates as  payment,  and  proceeded  to  collect  of  the  prop- 
erty-owners the  amounts  assessed  against  the  several 
parcels  abutting  on  the  improvement;  that  in  some  cases 
they  gave  receipts  in  full  to  the  property-owners,  and 
afterwards  brought  an  action  against  the  company  to  re- 
cover the  cost  of  the  pavement  between  the  rails.  It  is 
true  that  it  is  alleged  in  the  petition  for  the  writ,  that  in 
January,  1890,  a  demand  was  made  on  the  common 
council,  for  a  correction  of  the  estimates;  but  this  was 
more  than  two  years  after  the  completion  of  the  work 
and  the  collection  of  the  assessments.  There  can  be  no 
doubt,  in  the  light  of  the  facts  that  are  not  traversed, 
but  that  during  the  tinie  they  were  acting  under  and  in 
pursuance  of  the  contract,  the  appellants  regarded  the 
ordinance  as  forming  a  part  of  the  agreement  by  which 
they  were  to  be  directed  and  controlled. 

There  is  another  view  of  the  question.  A  large  part 
of  the  argument  of  the  learned  counsel  for  the  appellants 
consists  of  an  effort  to  eliminate  the  ordinance  from  the 
contract,  and  to  show  that  the  latter  must  stand  alone,  un- 
affected by  the  ordinance.  But  it  appears  that  the  contract 
has  more  need  of  the  ordinance  than  the  ordinance  has 
of  the  contract.  The  ordinance  is  the  act  of  the  common 
council.  The  contract  is  an  agreement  executed  by  the 
mayor  of  the  city  acting  under  its  instructions.  The 
council  has  authority  to  order  street  improvements,  but 
the  mayor  is  vested  with  no  such  authority. 

The  petition  recites:  ''On  the  11th  day  of  July,  1887, 
the  said  council  authorized  the  mayor  to  enter  into  a 
contract  with  the  relator  George  Keith,  to  construct  said 
pavement,  and  in  pursuance  of  said  authority,  on  the 
12th  day  of  July,  1887,  William  F.  Woodson,  who  was 
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then  the  mayor  of  said  city,  on  its  behalf  entered  into 
the  following  contract." 

The  return  of  the  city  states:  ''That  the  said  contract 
was  awarded  to  said  relator  George  Keith,  and  the  coun- 
cil of  said  city  instructed  William  F.  Woodson,  the 
mayor  of  said  city,  to  enter  into  contract  with  said  re- 
lator, Keith,  and  that  on  the  12th  day  of  July,  1887,  said 
Woodson,  as  mayor  of  said  city,  did  enter  into  a  contract 
with  said  relator  Keith,  for  the  furnishing  of  all  ma- 
terials and  the  constructing  said  improvement,  as  pro- 
vided for  in  said  ordinance,  plans,  and  specifications.'' 

The  contract  itself  says:  ''In  witness  whereof,  the 
said  parties  of  the  first  part  have  executed  this  agree- 
ment by  the  mayor  of  said  city  of  Michigan  City,  the 
xlay  and  year  first  above  written,  according  to  a  resolu- 
tion adopted  by  the  common  council  of  said  city,  July 
11,  1887,  instructing  him  to  enter  into  such  contract 
with  said  parties  of  the  second  part." 

The  contract  is  signed  by  William  F.  Woodson,  mayor 
of  Michigan  City. 

There  is  nothing  in  the  record  alleging  that  this  con- 
tract was  ever  approved  by  the  common  council,  so  that, 
as  it  stands  here,  it  derives  its  sole  claim  to  be  an  agree- 
ment of  binding  force  upon  the  city,  upon  the  authority 
previously  conferred,  upon  the  mayor  to  execute  it.  The 
mayor  of  a  city  can  not  give  a  contractor  a  lien  upon  the 
property  of  its  citizens.  Contracts  made  by  him  have 
no  more  binding  force  against  the  city  than  have  those 
of  a  councilman.  In  the  signing  of  this  contract,  the 
mayor  was  acting  simply  as  the  instrument  or  agent  of 
the  council,  which  alone  has  power  to  obligate  the  city. 
If  then,  in  aught,  he  exceeded  or  varied  from  the  au- 
thority which  had  been  conferred  upon  him  for  a  special 
purpose,  his  action  to  that  extent  was  void  as  to  the 
city,  and  the  contract  became  the  contract  of  the  city, 
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only  in  so  far  as  it  complies  with  the  instructions  given  to 
the  mayor  by  the  council  when  he  was  authorized  to  exe- 
cute it. 

The  language  last  quoted  from  the  return  leaves  no 
room  for  doubt  as  to  what  those  instructions  were  which 
were  given  to  the  mayor  by  the  council,  and  which  were 
his  only  warrant  for  contracting  at  all.  He  was  in- 
structed to  enter  into  the  contract,  which  had  already 
been  awarded  to  the  appellants  by  the  acceptance  of  their 
bid,  made  in  response  to  the  publication  of  the  city. 

"The  said  contract  was  awarded  to  the  said  relator, 
Keith,  and  the*  common  council  instructed  William  F, 
Woodson,  mayor  of  said  city,  to  enter  into  contract  with 
said  relator,  Keith." 

All  of  this  action  was  taken  under  the  ordinance,  and 
it  certainly  could  not  be  claimed,  with  reason,  that  the 
mayor  was  authorized  by  these  instructions,  to  enter 
into  any  contract  differing  from  the  ordinance  by  which 
the  work  was  ordered. 

The  appellants  say,  in  their  petition:  "The  mayor 
entered  into  the  contract  in  pursuance  of  this  author- 
ity." Could  he,  in  pursuance  of  this  authority,  have 
bound  the  city  by  a  contract  providing  for  a  pavement 
of  brick  instead  of  cedar  block,  as  ordered  by  the  ordi- 
nance? Could  he  have  contracted  for  a  pavement  sixty 
feet  in  width  instead  of  fifty-four  and  a  half  feet  in  width, 
as  specified  in  the  ordinance?  And  if  he  had  so  con- 
tracted, would  the  court  order  the  assessment  of  the  ex- 
tra cost  against  the  abutting  property?  Certainly  not; 
for  the  reason  that  his  authority  was  limited  to  the  agree- 
ments required  by  this  ordinance,  and  for  the  further 
reason  that  the  foundation  for  no  other  contract  had  been 
laid  by  the  common  council.  The  ordinance  is  the  pil- 
lar which  supports  the  contract.  According  to  the  rec- 
ord before  us,  it  is  the  only  action  taken  by  the  common 
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council,  as  a  body,  authorizing  this  improvement  or  jus- 
tifying an  assessment;  and  no  action  taken  by  any  per- 
son or  any  other  body  can  alter  its  specifications  or 
amend  its  conditions. 

The  position  here  taken  is  only  a  part  of  the  law 
of  agency,  but  it  has  been  frequently  applied  to  muni- 
cipal law  by  the  text-books  on  that  subject. 

In  Dillon  on  Municipal  Corporations,  section  447, 
fourth  edition,  the  author  says:  '*And  it  is  a  general 
and  fundamental  principle  of  law  that  all  persons  con- 
tracting with  a  municipal  corporation  must  at  their 
peril  inquire  into  the  power  of  the  corporation  or  of  its 
officers  to  make  the  contract.*'  *  *  *  <<This  prin- 
ciple is  more  strictly  applied,  and  properly  so,  than  in 
the  law  of  private  corporations.  So,  also,  those  dealing 
with  the  agent  of  a  municipal  corporation  ar^  likewise 
bound  to  ascertain  the  nature  and  extent  of  his  au- 
thority. This  is  certainly  so  in  all  cases  where  this 
authority  is  special  and  of  record,  or  conferred  by 
statute." 

Also  from  section  452  of  the  same  work:  ''Where 
officers  or  agents  of  a  corporation,  duly  appointed,  and 
acting  within  the  scope  of  their  authority,"  sign  an  in- 
strument, the  instrument  is  to  be  regarded  as  the 
simple  contract  of  the  corporation.  Note  2,  under  this 
section:  ''The  general  rule  is  unquestionable  that  a 
municipal  corporation  is  not  bound  by  the  unauthorized 
acts  of  an  individual,  whether  an  officer  of  the  corpora- 
tion or  a  mere  private  person."  Davies  v.  Mayor  of 
New  York,  93  N.  Y.  250. 

Where  a  committee  was  empowered  to  contract  for  the 
erection  of  a  building  at  a  price  not  to  exceed  a 
specified  sum,  it  was  held  that  they  had  no  power  to 
contract  for  a  larger  sum,  and  that  the  person  contract- 
Vox.  138—30 
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lag  with  them  was  bound  to  take  notice  of  the  extent  of 
thfeir  powers.  Tumey  v.  Town  of  Bridgeport,  55  Conn. 
412. 

In  section  935  of  the  second  volume  of  Dillon  on 
Municipal  Corporations,  the  rule  is  thus  stated:  **No]?^,  as 
we  have  before  stated,  is  a  municipal  corporation  bound 
by  contracts,  within  the  scope  of  its  chartered  powers,  if 
made  by  oflBlcers  or  agents  not  thereunto  authorized." 

The  cases  cited  by  counsel  for  the  appellants  in  this 
branch  of  his  argument  are  not  at  all  opposed  to  the 
doctrine  stated.  ' 

In  Clements  v.  Lee,  114  Ind  397,  it  is  held  that  a 
person  about  to  enter  into  a  contract  with  a  city  must 
inform  himself  as  to  the  jurisdiction  of  the  council  to 
contract. 

Taber  v.  Ferguson,  109  Ind.  227,  decides  that,  as  the 
statute  does  not  require  the  proof  of  notice  by  publica- 
tion  to  be  filed  with  the  clerk,  the  transcript  will  not  be 
held  bad  on  demurrer  for  want  of  the  notice. 

In  City  of  Indianapolis  v.  Imberry,  17  Ind.  175,  the 
court  holds  that  it  is  not  necessary  for  the  council  to 
place  of  record  its  determination  as  to  whether  or  not 
the  general  fund  shall  bear  a  portion  of  the  cost  of  the 
improvement.  We  think  these  decisions  are  of  no  avail 
in  determining  what  contract  was  made  by  the  city,  and 
what  are  its  corporate  obligations  under  the  facts  set 
forth  in  the  return. 

The  third  proposition  submitted  by  appellants'  coun- 
sel is,  that  the  return  of  the  writ  furnishes  no  legal 
reason  why  the  parties  could  not  have  contracted 
in  total  disregard  and  in  ignorance  of  the  provisions 
of  the  ordinance,  which  makes  provision  for  the  pay- 
ment of  a  part  of  the  cost  of  the  improvement  by  the 
street  railway  company.  In  our  opinion  the  ordinance 
sought  to  be  disregarded  became  an  essential  part  of 
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the  agreement.  It  is  the  duty  of  the  contractors 
to  inform  themselves  as  to  the  ordinance  on  which  their 
claim  is  based,  and  which  creates  the  lien  on  the  prop- 
erty that  insures  payment  for  the  work. 

In  Clements  v.  Lee,  supra,  it  is  said:  **A  person 
about  to  enter  into  a  contract  with  a  city  council, 
must  examine  the  records  so  far  as  to  see  that  the  common 
council  has  taken,  or  attempted  to  take,  the  steps  neces- 
sary to  enter  into  a  contract." 

In  Johnson\,  Common  Council  of  City  of  Indianapolis,  16 
Ind.  227,  which  was  a  suit  for  work  done  in  grading  and 
graveling  a  certain  street,  the  action  was  defeated  for  want 
of  apetition  as  required  by  the  law  of  1852.  The  court  say: 
"Of  this  the  contractor  was  bound  to  take  notice;  and, 
hence,  the  duty  devolved  upon  him,  before  he  took  the 
contract,  of  ascertaining  whether  the  council  had  so 
conducted  the  letting  as  to  render  the  property-holders 
liable.  It  was  also  his  duty  to  satisfy  himself  as  to  their 
ability  to  pay."  In  the  case  at  bar  there  is  a  provision 
in  the  ordinance  which  relieves  the  property  from  its 
liability  to  pay  the  cost  of  the  part  of  the  pavement  be- 
tween the  rails,  of  which  the  appellants  were  bound  to 
take  notice.  But  counsel  claim  for  appellants,  that  they 
were  justified  in  ignoring  this  provision,  by  the  fact  that 
it  has  no  legal  force;  this  is  based  on  the  assumption 
that  the  clause  in  the  street  railway  company's  fi^anchise, 
adopted  in  1886,  gives  the  council  no  right  to  assess 
against  the  company  the  cost  of  the  pavement  between 
the  rails.  The  clause  reads:  ''Said  street  railway  com- 
pany shall  plank,  or  otherwise  and  substantially  pave 
the  space  between  the  tracks  to  the  height  equal  to  the 
surface  of  the  rails  laid  by  it."  The  acceptance  of  a 
franchise  containing  this  clause,  by  the  street  railway 
company,  would  constitute  an  agreement  to  pave  between 
the   tracks.      In    Western   Paving   and    Supply    Co,    v. 
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Citizens'  Street  R.  R.  Co.,  128  Ind.  525,  the  court  said:  *'It 
is  settled  that  a  charter  granted  by  the  cDmmon  council 
to  a  street  railway  company  to  construct  and  operate  a 
street  railway  within  the  corporate  limits  of  a  city, 
constitutes  a  contract  between  such  railway  company 
and  the  city."  ''It  is  also  settled  that  such  charter  is 
to  be  strictly  construed  against  the  railway  company, 
and  that  it  has  no  doubtful  rights  under  such  charter, 
for  where  there  are  doubts  they  are  construed  against 
the  grantee  and  in  favor  of  the  city/'  They  further 
say:  "It  seems  to  be  settled  that  a  street  railway  com- 
pany is  bound  to  keep  in  repair  that  portion  of  the  street 
used  by  it,  even  in  the  absence  of  a  stipulation  in  its 
charter  requiring  it  to  do  so,  but  the  question  as  to 
whether  it  is  compelled  to  improve  the  street  as  ordered 
by  the  city,  in  the  absence  of  a  contract  to  that  effect, 
seems  to  be  in  some  doubt."  In  the  case  under  con- 
sideration there  is  a  contract  in  the  charter  of  the  com- 
pany to  pave.  In  Gilmore  v.  City  of  Utica,  121  N.  Y. 
561,  the  question  of  the  liability  of  the  street  railway 
company  for  a  part  of  the  care  of  the  street  pavement 
was  raised  by  the  action  of  a  lot  owner  to  restrain  the 
collection  of  an  assessment.  The  decision  is  to  the  effect 
that  the  provision  in  the  charter  granting  to  the  common 
council  power  to  assess  the  cost  of  paving  between  the 
rails  against  the  street  railway  company,  is  permissive, 
and  not  mandatory,  and,  as  the  council  saw  fit  to  assess 
the  whole  cost  against  the  abutting  property,  it  was  not 
a  matter  of  complaint  on  the  part  of  the  property- 
owners.  In  the  case  at  bar,  the  council  adopted  a  plan  ex- 
actly the  reverse,  and  caused  the  cost  of  the  pavement 
between  the  rails  to  be  assessed  against  the  street  rail- 
way company. 

Mention  is  made  in  this  decision  of  a  clause  in  the 
franchise,  by  which  the  railway  company  agrees  to  "re- 
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place  and  keep  in  good  repair  the  pavement  between  its 
tracks,  and  at  least  two  feet  on  each  outer  side." 

The  court  say  with  reference  to  it:  "The  precise  scope 
of  the  agreement  growing  out  of  the  condition  imposed 
upon  the  railway  company  is  not  clear,  and  it  is  open  to 
doubt  whether  the  company  could  be  compelled  to  bear 
any  portion  of  the  expense." 

But  the  doubt  is  occasioned  by  the  language  of  the 
provision.  It  has  been  frequently  held  that  an  agree- 
ment to  repair  is  not  an  agreement  to  pave  anew. 

In  Coaat'IAne  R.  Co.  v.  Mayor ,  etc.,  30  Fed.  Rep.  646, 
it  is  held  that  an  ordinance  containing  provisions  for 
paving,  and  accepted  by  the  railway  company,  is  a  con- 
tract between  the  city  and  the  company,  and  a  subse- 
quent statute  enacted  by  the  Legislature,  increasing  the 
amount  of  pavement  to  be  paid  for  by  the  railway  com- 
pany, impairs  the  obligation  of  this  contract,  and  is  void. 

In  State  y.  Mayor,  etc.,  30  N.  J.  Law  225,  the  rule  is 
laid  down  substantially  as  follows:  The  mayor  and 
common  council  have  no  authority  to  impose  regulations 
upon,  and  exact  a  license  from,  a  street  railway  company. 
Such  powers  must  be  found,  if  they  exist  at  all,  as  a  con- 
dition annexed  to  the  grant  of  the  franchise  of  the  com- 
pany or  in  the  grant  of  a  legislative  power  to  the  city  by 
the  Legislature,  and  in  this  case  both  grounds  are  want- 
ing. 

In  District  of  Columbia  v.  Washington,  etc.,  R.  R.  Co.,  1 
Mackey  (D.  C. ),  361,  the  court  held  that  under  an  agree- 
ment in  the  franchise  of  the  company  to  keep  the  space 
between  the  rails  well  paved,  the  company  would  be  lia- 
ble for  that  portion  of  the  pavement  laid  on  the  street 
by  the  city.  Niklaus  v.  Conkling,  118  Ind.  289;  People, 
ex  rel.,  v.  Oilon,  126  N.  Y.  147;  Sioux  City  St.  R.  W. 
Co.  V.  Sioux  City,  39  N.  W.  Rep.  498;  Fort  St.,  etc.,  R.  R. 
Co.  V.   Schneider,  15  Mich.  74;  Mayor,  etc.,  v.  Second 
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Ave.  R.  R,  Co.,  31  Hun  (N.  Y.)  241;  City  of  Philadel- 
phia V.  Ridge  Ave.  Pass.  R.  W.  Co.,  143  Pa.  St.  444; 
State,  ex  rel.,Y.  Jacksonville  St,  R.  W.  Co.,  10  Southern 
Rep. 590. 

In  Elliott  Roads  and  Streets,  p.  405,  it  is  said: 
* 'Private  corporations  must  take  notice  that  the  au- 
thority to  improve  streets  is  a  continuing  one,  and 
it  should  be  held  that  they  use  the  streets  subject  to  the 
authority,  and  charged  with  the  duty  of  making  the  part 
occupied  by  them  correspond  with  the  adjoining  parts. 
They  accept  the  privilege  of  using  the  street  upon  the 
implied  condition  that  they  will  do  in  the  matter  of  im- 
provements what  adjacent  land  owners  are  required  to 
do.  The  principle  which  applies  to  such  cases  is  essen- 
tially the  same  as  that  which  rules  in  cases  where  rail- 
roads cross  or  occupy  ordinary  highways.  *  *  *  The 
duty  of  paying  the  cost  of  the  improvement  having  been 
assumed  by  the  private  corporation,  it  no  longer  rests 
upon  the  landowner  for  the  landowner's  obligation  does 
not  arise  out  of  a  duty  to  keep  the  street  safe,  but  from 
the  fact  that  his  property  has  received  a  special  bene- 
fit. *  *  Put  the  case  upon  the  broad  and  equita- 
ble principle  that  he  who  receives  the  benefit  must  bear 
the  burden,  and  it  becomes  at  once  apparent  that  the 
street  railroad  company  should  pay  the  cost  of  improv- 
ing the  highway.*' 

If  it  may  be  said  that  the  contract  with  the  street  rail- 
way company,  created  by  the  ordinance  of  1886,  left  it 
to  the  judgment  of  the  council  whether  they  would  as- 
sess the  cost  of  this  pavement  between  the  rails  against 
the  railway  company  or  against  the  abutting  property, 
the  fact  remains  that  in  this  instance  the  council  exer- 
cised its  discretion,  and  ordered  the  cost  to  be  assessed 
against  the  street  railway,  thus  enforcing  its  rights  un- 
der the  franchise.     The  ordinance  in  question  being  a 
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part  of  the  contract,  the  relators'  petition  is  an  applica- 
tion to  the  courts  for  relief  from  the  results  of  their  own 
agreement.  It  demands  of  the  court  that  it  shall,  by 
mandate,  compel  the  council  to  issue  an  assessment 
against  the  abutting  property,  which  the  council  pro- 
vided should  be  issued  against  other  property.  The 
franchise  granted  to  the  Citizens'  Street  Railway  Com- 
pany in  1886,  the  ordinanee  ordering  the  improvement, 
and  all  other  proceedings  of  the  council  in  connection 
with  the  proposed  work  were  njatters  of  public  record  at 
the  time  the  contract  was  executed,  and  presumably  in 
the  knowledge  of  the  appellants  who  made  their  agree- 
ment with  reference  to  it. 

The  improvement  in  question  could  only  be  made  on 
the  order  of  the  common  council.  The  assessment  for 
its  cost  can  be  directed  only  against  the  specific  prop- 
erty designated  in  the  ordinance.  This  being  so,  the 
assessment  for  the  cost  between  the  rails  of  the  street 
railway  can  not  attach  to  the  abutting  property  when  the 
ordinance  directs  that  it  shall  be  levied  against  the  prop- 
erty of  the  company,  and  the  contractor  is  sent  to  it  for 
his  pay. 

We  are  of  the  opinion  that  the  cost  of  the  pavement 
between  the  rails  should  be  borne  by  the  company,  and 
not  by  the  abutting  property;  that  mandate  should  not 
issue  to  compel  the  appellees  to  assess  this  portion  of  the 
cost  of  the  improvement  otherwise  than  is  provided  by 
the  ordinance;  that  the  facts  set  out  in  the  return  to  the 
alternative  writ  are  sufficient,  and  that  the  decision  of 
the  court  below  in  overruling  appellants'  demurrer 
thereto  was  not  erroneous. 

The  judgment  is  affirmed. 

Filed  June  21, 1894. 
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145  286  FoRMBR   ADJUDICATION. — Decree  as  to  Matters   Outside  the  Issues.— 

llS  1^1  Fraudulent  Conveyance, — Inchoate  Interest  of  Wife. — When  can  not  be 

.  Sold. — Where  the  only  issae  presented  in  a  suit  as  to  aetting  aside 
as  fraadulent  as  against  the  husband's  creditors  a  conveyance  to  the 
wife,  and  to  subject  the  land  to  the  payment  of  the  husband's  debts, 
and  the  court  found  for  the  plaintiffs,  and  in  addition  to  decreeing 
the  conveyance  fraudulent  and  setting  it  aside  and  subjecting  it  to 
the  payment  of  the  husband's  debts,  the  court  decreed  that  the 
wife's  inchoate  interest  therein  be  sold  and  forever  barred,  that 
part  of  the  decree  relating  to  the  inchoate  interest  of  the  wife  was 
outside  of  the  matters  submitted  to  it  by  the  pleadings  of  the  parties, 
is  not  res  judicata,  and  is  not  conclusive  or  binding  on  the  parties. 
Fraudulent  Conveyance. — Beal  Estate. — Inchoate  Interest  of  W^e.— 
Land  Bought  with  Husband's  Money  and  Fraudulently  Conveyed  to  the 
Wife. — Judicial  Sale. — Partition, — Where  real  estate  is  bought  with 
the  husband's  (A's)  money  and  he  fraudulently  procures  the  ven- 
dor to  convey  the  same  to  his  (A's)  wife,  if  such  conveyance  be  held 
fraudulent,  and  the  land  subjected  to  the  payment  of  the  husband's 
creditors,  the  wife  is  entitled  to  her  inchoate  interest  therein,  and 
is  entitled  to  partition  of  the  same  when  the  title  in  the  vendee  un- 
der the  judicial  sale  becomes  absolute. 

From  the  Vigo  Superior  Court. 

B.  E.  Rhoads  and  E.  F.  Williams,  for  appellants. 

C.  R.  Trowbridge  and  T.  W.  Harper,  for  appellee. 

McCabe,  J. — ^The  appellee  sued  the  appellants  in  the 
court  below  to  obtain  partition  of  certain  real  estate  in 
Vigo  county,  describing  it,  and  alleging  that  she  was  the 
owner  in  fee  simple  of  the  undivided  one-third  thereof, 
and  that  appellants  owned  the  other  two-thirds  in  fee  as 
tenants  in  common  with  her. 

Appellants  answered  by  a  general  denial,  and  filed  a 
cross-complaint  on  which  issues  were  formed,  in  which 
cross-complaint  they  set  up  a  former  adjudication  in  a 
suit  between  them  and  appellee  in  the  United  States  Cir- 
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cuit  Court  for  the  district  of  Indiana,  by  which  they 
claimed  that  appellee  was  adjudged  to  have  no  title  what- 
ever in  said  real  estate,  and  in  which  adjudication  said 
real  estate  was  ordered  to  be  sold  to  satisfy  a  judgment 
in  favor  of  appellants  and  against  appellee's  husband, 
James  A.  Marshall,  and  that  they  purchased  under  such 
decree.  A  trial  resulted  in  a  finding  and  judgment  of  par- 
tition, requiring  one-third  of  said  real  estate  to  be  setoff 
to  appellee  and  the  other  two-thirds  to  the  appellants. 

The  overruling  of  the  appellants'  motion  for  a  new  trial 
is  the  only  error  properly  assigned.  The  grounds  as- 
signed  in  the  motion  are,  that  the  finding  is  not  sustained 
by  the  evidence,  and  is  contrary  to  law. 

The  record  shows  that  the  real  estate  in  controversy 
was  purchased  and  paid  for  by  the  husband  of  appellee, 
the  title  being  taken  in  the  name  of  the  appellee,  his  wife, 
while  he  was  in  failing  circumstances,  and  for  the  pur- 
pose of  hindering,  delaying  and  defrauding  his  then 
existing  creditors,  among  whom  were  the  appellants. 

The  appellants  thereupon  brought  suit  against  said 
James  A.  Marshall,  in  the  Vigo  Superior  Court,  to  col- 
lect their  debt  against  him,  and  attached  the  real  estate 
now  in  controversy,  treating  the  same  as  fraudulently 
conveyed  to  his  wife,  and  subject  to  attachment  against 
him. 

That  suit  was,  on  petition  of  appellants,  removed  for 
trial  into  the  circuit  court  of  the  United  States  for  the 
district  of  Indiana. 

That  case  was  put  at  issue  and  tried  in  the  latter  court, 
resulting,  on  the  29th  day  of  September,  1887,  in  a  judg- 
ment in  favor  of  appellants  and  against  said  James  A. 
Marshall,  for  $6,029.65,  with  an  order  for  the  sale  of  the 
attached  property,  that  being  the  real  estate  now  in  con- 
troversy, to  satisfy  said  judgment.  Mrs.  Marshall,  the 
appellee  here,  was  not  a  party  to  that  suit. 
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The  proper  order  of  sale  was  issued  and  placed  in  the 
hands  of  the  United  States  marshal,  and  thereupon  Mrs. 
Marshall  began  a  suit  in  the  superior  court  of  Vigo 
county  against  the  present  appellants  to  quiet  her  title 
to  the  real  estate  now  in  controversy  here.  Her  com- 
plaint was  in  a  single  paragraph  in  the  usual  form. 

Further  proceedings  looking  to  a  sale  by  the  marshal 
until  that  suit  could  be  determined  were  suspended  by 
the  marshal,  presumably  at  the  request  of  the  judgment 
plaintiffs,  the  present  appellants. 

On  their  petition,  the  suit  of  Mrs.  Marshall  to  quiet 
title  was  also  removed  for  trial  into  the  United   States 
Circuit  Court  for  the  district  of  Indidina.     In  that  court 
the  then  defendants,  the  present  appellants,  filed  an  an- 
swer and  a  cross-complaint  against  Mrs.  Marshall.     The 
substance  of  that  cross-complaint  is  that  tbe  then  cross- 
complainants  had  recovered  the  judgment  already  men- 
tioned, stating  the  specific  description  of  the  indebted- 
ness upon  which  the  judgment  had  been  founded;  it  also 
stated  that  they  had  in  that  proceeding  charged  that  said 
James  A.  Marshall  was  then  conveying  and  disposing  of, 
and  had  conveyed  and  disposed  of,  his  property  with  a 
fraudulent  intent  to  cheat,  hinder  and  delay  his  cred- 
itors, upon  which  they  had  caused  the  real  estate  in 
question  to  be  attached;    that  issues  were  formed  upon 
said  cross-complaint  against  Mrs.  Marshall,  resulting  in 
a  finding  and  judgment  in  their  favor  specifically  decree- 
ing the  sale  of  said  property  to  satisfy  the  judgment 
theretofore  recovered  against  her  husband. 

Their  cross-complaint  further  alleged  that  at  the  time 
of  said  conveyance,  and  at  the  time  of  said  suit,  th^said 
James  A.  Marshall  had  no  other  property  in  the  State  of 
Indiana  subject  to  execution,  and  that  the  said  convey- 
ance was  made  with  the  fraudulent  purpose  to  cheat, 
hinder  and  delay  his  creditors,  of  all  of  which  facts  the 
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plaintiff,  Mrs.  Marshall,  had  knowledge,  and  to  all  of 
which  fraudulent  acts  of  her  husband  she  was  a  party; 
that  said  judgment  remained  wholly  unpaid  and  unsatis- 
fied, and  that  the  order  of  sale  already  mentioned  was 
still  in  the  hands  of  the  marshal  unexecuted  and  unsat- 
isfied; that  said  James  A.  Marshall  was  a  nonresident  of 
the  State  of  Indiana,  and  that  he  has  no  other  property 
out  of  which  defendants'  judgment  may  be  made;  that 
said  property  is  worth  less  than  $4,000,  and  subject  to  a 
mortgage  of  $2,200;  that  said  property  is  the  proceeds  of 
a  certain  stock  of  goods  owned  by  said  James  A.  Mar- 
shall, and  for  which  he  received  the  said  real  estate,  tak- 
ing the  title  thereto  in  the  name  of  his  wife,  the  com- 
plainant, without  any  consideration  moving  from  her  to 
him. 

Prayer  that  the  title  to  the  said  real  estate  be  quieted 
in  James  A.  Marshall,  and  that  the  same  be  sold  to  sat- 
isfy  said  judgment,  and  proper  relief. 

On  the  hearing,  the  federal  court  dismissed  Mrs.  Mar- 
shall's complaint  to  quiet  title,  and  found  that  the  alle- 
gations of  the  cross-bill  just  mentioned  were  true  and 
sustained  by  the  evidence. 

Upon  this  finding,  a  specific  decree  and  judgment  was 
rendered,  setting  forth  the  relief  granted,  among  which 
is  the  following,  viz:  ''It  is  further  adjudged  and  de- 
creed by  the  court  that  if  the  said  complainant  (Mrs. 
Marshall)  shall  not  pay  the  judgment  heretofore  rend- 
ered in  this  court  against  the  said  James  A.  Marshall, 
her  husband,  as  appears  of  record  in  law  order-book  5  of 
this  court,  page  369,  et  aeq.,  within  ten  days  from  the 
date  of  this  judgment,  then  said  property,  to  wit:  (de- 
scribing it)  be  sold  as  other  lands  are  sold  upon  execu- 
tion, to  be  issued  upon  the  said  judgment  without  relief 
from  valuation  or  appraisement  laws,  •  *  *  and 
that  all  claim,  right,  title  or  interest  of  any  kind  of  the 
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said  Nannie  A.  Marshall  in  and  to  said  real  estate  be 
forever  foreclosed,  barred  and  cut  off  by  said  sale,  and 
that  the  purchaser  have  full  and  complete  title  to  the  en- 
tire property,  as  against  said  Nannie  A.  Marshall  and 
James  A.  Marshall,  and  any  person  claiming  by,  through 
or  under  them,  or  either  of  them." 

After  the  rendition  of  the  foregoing  decree,  the  mar- 
shal sold  the  real  estate  to  the  judgment  plaintiffs,  the 
present  appellants,  and  afterwards,  at  the  proper  time, 
executed  to  them  a  deed  conveying  said  real  estate  to 
them  pursuant  to  said  sale. 

After  that,  Mrs.  Marshall,  the  present  appellee,  began 
this  suit  for  partition,  claiming  that  under  the  statute 
she  was  entitled  to  one-third  thereof.  It  provides  that 
*'In  all  cases  of  judicial  sales  of  real  property  in  which 
any  married  woman  has  an  inchoate  interest  by  virtue 
of  her  marriage,  where  the  inchoate  interest  is  not  di- 
rected by  the  judgment  to  be  sold  or  barred  by  virtue  of 
such  sale,  such  interest  shall  become  absolute  and  vest 
in  the  wife  in  the  same  manner  and  to  the  same  extent 
as  such  inchoate  interest  of  a  married  woman  now  be- 
comes absolute  upon  the  death  of  the  husband  whenever, 
by  virtue  of  said  sale,  the  legal  title  of  the  husband  in 
and  to  such  real  property  shall  become  absolute  and 
vested  in  the  purchaser  thereof." 

It  then  provides  that  she  may  have  partition.  1 
Burns'  R.  S.  1894,  section  2669;  R.  S.  1881,  section 
2508. 

The  controversy  here  is  narrowed  down  to  two  propo- 
sitions urged  by  the  appellants'  learned  counsel,  either 
one  of  which,  if  tenable,  would  establish  that  the  find- 
ing in  favor  of  the  appellee  is  not  sustained  by  the  evi- 
dence and  is  contrary  to  law. 

One  of  those  propositions  is  that  the  decree  of  the 
Federal  court  directed  appellee's  inchoate  interest  to  be 
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sold  or  barred  by  virtue  of  the  sale;  and  the  other  is  that 
the  appellee  never  had  any  inchoate  interest  in  the  real 
estate  in  question  because  her  husband  never  owned  it, 
and  on  his  death,  for  that  reason,  no  part  of  it  could 
have  descended  to  her.  There  can  be  no  doubt  that  the 
language  of  the  decree  above  quoted  was  intended  to 
have  the  effect  to  direct  the  inchoate  interest  of  the  ap- 
pellee to  be  sold  or  barred,  and  if  that  decree  is  effective 
in  accomplishing  its  object,  then  the  finding  of  the  trial 
court  was  both  contrary  to  law  and  unsustained  by  the" 
evidence.  If  that  part  of  the  decree  is  valid,  then  appel- 
lee's inchoate  interest,  if  she  had  any,  was  sold  and 
barred. 

But  it  is  contended,  on  behalf  of  the  appellee,  that 

such  part  of  the  decree  is  not  valid.     It  will  be  observed 

that  appellee's  complaint  to  quiet  title  was  as  hostile  to 

an  inchoate  interest  in  herself  as  it  was  to  any  interest 

that  the  then  defendants,  the  present  appellants,  may 

have  had  in  the  real  estate.     Her  complaint  claimed  that 

she  owned  it  in  fee-simple  and  made  no  other  6laim  to 

it.      It  is  difficult  to  see  how  an  adverse  decision  on  such 

single  claim,  her  husband  still  living,  could  involve  an 

adjudication  against  her  inchoate  interest..     Be  that  as 

it  may,  it  is  sufficient  to  say  that  her  complaint  on  the 

hearing  was  dismissed  for  want  of  equity,  and  the  whole 

judgment  and  decree  was  founded  upon  the  cross-bill  of 

the    then    respondents,  the  present    appellants.      That 

cross-bill  stated  no  fact  invoking  the  judgment  or  decree 

of  the  court  ordering  her  inchoate  interest  sold  or  barred 

by  virtue  of  the  sale.    It  proceeded  wholly  on  the  theory 

that  the  purchase  of  the  real  estate  in  controversy  with 

her  insolvent  husband's  means,  and  the  taking  the  title 

in  her  name  was  designed  by  them  both   to  defraud  his 

creditors,  and  that  such  conveyance  was  fraudulent  as 

against  such  creditors,  among  whom  were  the  then  cross- 
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complainants,  and  that  such  conveyance  ought  to  be  set 
aside  and  the  title  quieted  in  such  insolvent  debtor, 
James  A.  Marshall,  and  the  property  subjected  to  sale 
on  execution  against  him  to  satisfy  said  judgment.  No 
other  relief  was  asked,  no  other  relief  was  prayed  for, 
and  no  other  relief  was  within  the  scope  of  the  pleading 
upon  which  the  judgment  w^as  founded.  It  is  very  clear, 
fherefore,  that  that  part  of  the  decree  we  are  considering 
was  outside  of  the  issue  and  had  no  pleading  on  whicli 
to  rest. 

In  McFadden  v.  Ross,  108  Ind.  512,  at  pages  516, 517, 
it  was  said:  *'The  proposition,  that  the  judgment  of  a 
court  having  jurisdiction  of  th0  parties  and  the  subject- 
matter,  is  conclusive,  has  become  a  settled  maxim  of  the 
law.  This,  however,  means  nothing  more  than  that 
such  judgment  is  conclusive  upon  all  questions  which 
were,  or  might  have  been,  litigated  and  determined 
within  the  issues  before  the  court.  Neither  reason  nor 
authority  lends  any  support  to  the  view,  that  because 
suitors  have  submitted  certain  designated  matters  to  the 
consideration  of  a  court,  the  tribunal  is  thereby  author- 
ized to  determine  any  other  matter  in  which  the  parties 
may  be  interested,  whether  it  be  involved  in  the  pend- 
ing litigation  or  not.  'Persons  by  becoming  suitors 
do  not  place  themselves  for  all  purposes  under  the  con- 
trol of  the  court,  and  it  is  only  over  those  particular  in- 
terests which  they  choose  to  draw  in  question  that  a 
power  of  judicial  decision  arises.'  "  Citing  Mundayx. Vail, 
34  N.  J.  418;  Fairchild  v.  Lynch,  99  N.  Y.  359;  King  v. 
Chase;  15  N.  H.  9,  41  Am.  Dec.  675;  Wood  v.  Jackson, 
8  Wend.  9,  22  Am.  Dec.  603;  Smith  v.  McCool,  16  Wall. 
560;  Bigelow  Estop.,  p.  92. 

To  the  same  effect  are  Indianapolis,  etc.,  R.  TF.  Co.  v. 
Center  Toivnship,  130  Ind.  89;  Mitchell  v.  French,  100 
Ind.  334;  Hays  v.   Carr,  Admr,,  83  Ind.  275;  Huifs  v. 
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Martin,  134  Ind.  587;  Freeman  on  Judgments  (4th 
ed.),  section  120;  21  Am.  and  Eng.  Encyc.  of  Law,  232, 
233,  234,  and  authorities  there  cited;  Ringgenberg  v. 
Hariman,  124  Ind.  186. 

It  has  been  suggested  that  the  appellee's  inchoate  in- 
terest had  not  yet  arisen  or  accrued,  and  that  it  could 
not  be  the  subject  of  litigation  or  adjudication.  But  that 
position  is  untenable,  because  the  express  terms  of  the 
statute  authorizes  the  court,  at  least  by  implication,  to 
direct,  in  a  proper  case,  such  interest  by  the  judgment  to 
be  sold  or  barred.  It  has  also  been  suggested  that  the 
court  may  have  adjudged,  as  matter  of  law  on  the  facts 
alleged  in  the  cross-bill,  and  presumably  proven,  that 
the  title  never  having  been  vested  in  appellee's  husband, 
James  A.  Marshall,  she  never  had  any  inchoate  interest 
in  the  real  estate  in  question. 

It  is  a  sufficient  answer  to  that  suggestion  to  say  that 
no  such  subject  for  adjudication  was  presented  by  the 
pleadings  in  the  suit  to  quiet  title  in  the  federal  court. 
The  present  appellee,  in  her  complaint  to  quiet  title, 
made  and  set  up  no  claim  to  an  inchoate  interest,  but 
her  claim  was  antagonistic  to  such  interest.  At  all 
events,  she  nowhere  affirmed  the  existence  of  such  an 
interest.  The  cross-complainants,  the  present  appellants, 
in  their  cross-complaint  in  no  way  denied  or  controverted 
such  an  interest  in  her.  Their  cross-complaint  in  the 
federal  court  sought  to  quiet  the  title  in  her  husband  and 
nothing  else.  To  do  that  would  establish  her  inchoate 
interest,  and  not  destroy  it.  Had  they  been  seeking  to 
quiet  title  as  against  her  inchoate  interest,  it  would  have 
been  material  and  pertinent,  if  not  necessary,  for  them 
to  have  alleged  that  Mrs.  Marshall  was  making  some 
claim  to  an  inchoate  interest.  It  is  very  clear,  from 
their  cross-bill,  that  they  did  not  intend  to  take  any  such 
position  against  Mrs.  Marshall,  because  her  complaint 
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in  the  case,  claiming  the  title  in  fee-simple,  made  it  im- 
possible for  them  to  prove  that  she  was  asserting  a  claim 
to  an  inchoate  interest.  There  was,  therefore,  no  issue 
involving  the  question  whether  or  not,  on  the  facts  al- 
leged, she  had  an  inchoate  interest.  The  judicial  power 
of  the  court  was  not  invoked  upon  that  question  by  any 
pleading.  All  the  court  was  asked  to  adjudge  was 
whether,  upon  the  facts  alleged,  the  conveyance  to  Mrs. 
Marshall  was  fraudulent  as  to  creditors,  and  whether  the 
property  conveyed  to  her  by  her  husband's  vendor  was 
liable  to  be  subjected  to  sale  to  satisfy  appellants'  judg- 
ment. 

We  are  therefore  of  opinion  that  the  part  of  the  decree 
of  the  federal  court  we  are  considering,  being  outside  of 
the  matters  submitted  to  it  by  the  pleadings  of  the  par- 
ties, is  not  res  judicata^  and  is  not  conclusive  or  binding 
on  them. 

It  remains  to  inquire  whether  appellee,  Mrs.  Marshall, 
after  the  sale  under  the  judgment  and  order  of  the  fed- 
eral court,  had  such  an  inchoate  interest  in  the  real  es- 
tate sold  as  brought  her  within  the  purview  of  the  stat- 
ute quoted. 

« 

It  has  been  held  that  a  sale  on  an  adjudication  and 
order  of  a  federal  court  is  a  judicial  sale  within  the  mean- 
ing of  the  statute  in  question.  Roberts  v.  Shroyer,  68 
Ind.  64;  Ketchum  v.  Schicketanz,  73  Ind.  137;  McCracken 
V.  Kuhn,  73  Ind.  149. 

But  it  is  contended  by  the  appellants  that  as  the  legal 
title  was  never  in  James  A.  Marshall,  appellee's  hus- 
band, but  was  conveyed  directly  by  the  vendor  to  Mrs. 
Marshall,  she  could  not,  either  on  the  death  of  her  hus- 
band or  on  judicial  sale  of  the  real  estate,  have  any  in- 
terest in  it. 

This  contention  is  greatly  strengthened  when  we  are 
reminded  that  it  is  settled  law  that  a  conveyance  for  the 
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purpose  of  defrauding  creditors  can  only  be  taken  ad- 
vantage of  by  such  creditors,  it  being  valid  as  to  the 
parties  and  all  other  persons;  And  that  the  theory  of 
the  action  for  relief  by  the  creditors  is  not  to  annul  the 
deeds  and  revest  the  title  in  the  original  grantor,  but  to  sub- 
ject the  property  to  sale  to  satisfy  the  creditors'  just  de- 
mands. Stout  V.  Stavi,  77  Ind.  537;  Springer  v.  Drosch, 
32  Ind.  486;  O'Neily.  Chandler,  i2  Ind.  471;  Edwards  y. 
Haverstickf  Admr.,  53  Ind.  348;  Gamer  y.  Graves,  Admr., 
54  Ind.  188;  Etter  v.  Anderson,  84  Ind.  333;  Anderson  v. 
Etter,  102  Ind.  115;  Bump  on  Fraud.  Con  v.,  443-445,  and 
authorities  there  cited. 

If  the  claims  of  creditors  are  satisfied,  a  fraudulent 
conveyance  remains  in  full  force.  State  Bank  v.  Davis, 
4  Ind.  653. 

Nevertheless  it  is  now  well  settled  by  the  decisions  of 
this  court  under  the  statute  in  question  that  where  real 
estate  is  fraudulently  conveyed  by  the  husband  by  deed 
in  which  his  wife  shall  join,  on  subjecting  the  same  to 
sale  to  satisfy  creditors,  the  wife's  inchoate  interest  of 
one-third  becomes  absolute  and  vested  in  her  whenever 
the  legal  title  to  the  other  portion  thereof,  by  virtue  of 
such  sale,  becomes  absolute  and  vested  in  the  purchaser 
thereof.  Ketchum  v.  Schicketanz,  supra;  Mattill  v.  Baas^ 
89  Ind.  220;  Rupe  v.  Hadley,  113  Ind.  416. 

A  literal  and  strict  construction  of  the  statute  would 
forbid  such  a  holding.  But  the  statute  has  been  re- 
garded as  remedial  and  entitled  to  a  liberal  construction. 

The  statute  has  been  construed,  also,  to  apply  to  a  case 
where  there  has  been  a  judicial  sale  of  the  husband's 
lands,  to  which  he  had  no  other  than  an  equitable  title. 
Shelton  v.  Shelton,  94  Ind.  113;  Keck  v.  Noble,  86 
Ind.  1. 

In  a  case  where  the  husband  and  wife  have  joined  in 
Vol.  138—31 
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a  deed  of  conveyance  of  his  lands  which  is  afterwards 
adjudged  fraudulent  as  to  creditors,  she  is  in  no  better 
situation  to  claim  her  inchoate  interest  in  the  land  than 
in  the  case  at  bar,  where  the  title  was  never  in  the  hus- 
band, but  which  he  fraudulently  procured  the  vendor  to 
convey  to  his  wife.  In  neither  case  is  the  title  actually 
in  the  husband  at  the  time  the  inchoate  interest  is  held 
to  take  its  rise  in  the  cases  referred  to,  but,  in  both  cases, 
is  in  the  fraudulent  grantee. 

The  reason  given  for  such  ruling  in  Rupe  v.  Hadley, 
supra,  at  page  422,  is  that  **in  such  case,  if  the  deed  is 
void  and  ineffectual  to  convey  the  husband's  real  estate, 
it  must  be  held  that  such  deed  is  also  void  and  ineffect- 
ual to  convey,  bar  or  release  the  wife's  inchoate  interest 
in  such  real  estate,  in  the  event  she  survives  her  husband, 
or  in  the  event  that  such  real  estate  is  sold  and  conveyed 
as  the  husband's  property,  under  a  judicial  sale  thereof, 
and  his  title  thereto  becomes  absolute  and  vested  in  the 
purchaser  thereof  at  such  sale." 

In  Mattill  v.  Baas,  supra,  at  page  224,  it  is  said:  '*As 
to  creditors,  it  neither  benefited  the  husband  nor  preju- 
diced the  wife.  In  all  respects,  as  between  the  bankrupt 
and  his  wife  upon  one  side,  and  the  creditors  upon  the 
other,  the  conveyance  to  Sparcke  is  to  be  regarded  as 
though  it  had  not  been  made." 

The  same  reasoning  may  be  applied  here.  The  con- 
veyance of  the  real  estate  in  question  to  appellee,  instead 
of  being  made  to  her  husband  by  his  vendor,  neither 
benefited  the  husband  nor  prejudiced  his  wife,  because 
appellants,  as  creditors  of  her  husband,  have  procured  a 
court  of  equity  to  deal  with  the  property  judicially  in  all 
respects  as  if  the  conveyance  had  been  made  to  the  hus- 
band instead  of  the  wife.  Thev  have  asked  that  court 
and  it  has  complied  with  their  request,  and  applied  the 
maxim  that  equity  will  treat  that  as  having  been  done 
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which  ought  to  have  been  done,  namely,  that  the  deed 
ought  to  have  been  made  to  the  husband  instead  of  to  the 
wife.  Upon  the  grant  of  this  just  and  equitable  request 
they  were  permitted  to  expose  at  marshaFs  sale  and  buy 
in  the  real  estate.  And  now  that  the  wife  proposes  to 
regard  the  sale  as  based  on  the  equitable  principle  they 
invoked,  and  without  which  they  could  not  have  had  a  ^ 
sale  or  purchased  any  part  of  the  property,  they  propose 
to  repudiate  the  equitable  principles  upon  which  they 
reached  their  vantage  ground. 

There  is  another  good  reason  that  supports  and  up- 
holds all  that  class  of  cases  that  awards  to  the  wife  an 
inchoate  interest  in  the  lands  of  her  husband  fraudu- 
lently conveyed  and  subjected  to  the  payment  of  his 
debts,  since  the  enactment  of  the  statute  in  question;  and 
it  is  this:  The  creditors  have  no  right,  since  the  enact- 
ment of  that  statute,  to  subject  more  than  two-thirds  of 
a  married  debtor's  real  estate,  where  it  does  not  exceed  in 
value  $10,000,  to  sale  on  execution  to  pay  their  debts. 
When  they  come  into  a  court  of  conscience  and  com- 
plain of  a  fraudulent  conveyance  of  their  married  debtor 
they  can,  in  good  conscience,  ask  no  more,  and  a  court  of 
conscience  can  grant  no  more  than  to  restore  to  them  all 
the  rights  they  had  before  the  wrong  was  done  by  their 
debtor — all  the  rights  they  had  before  the  fraudulent 
conveyance  was  made,  and  that  is  to  subject  two-thirds 
of  his  real  estate  to  the  payment  of  their  debts.  That 
places  them  precisely  in  the  position  they  would  have 
occupied  if  the  fraudulent  conveyance  had  never  been 
made;  and  in  the  case  at  bar,  it  places  the  appellants  in 
the  same  position  they  would  have  occupied  if  the  con- 
veyance had  been  made  to  the  husband,  their  debtor,  in- 
stead of  having  been  made  to  appellee,  his  wife.  In 
that  case  they  would  have  been  legally  entitled  to  sub- 
ject two-thirds  of  the  real  estate  in  question  to  sale  on 
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execution  to  satisfy  their  judgment  and  no  more.  There 
is  neither  law  nor  equity  in  their  demand  that  they 
should  receive  more  than  that  which  they  had  when 
their  debtor's  wrong  was  done — should  receive  more  than 
his  wrong  took  from  them. 

By  the  finding  and  judgment  of  the  trial  court,  they  are 
restored  to  all  the  rights  they  had  before  the  fraudulent 
conveyance  was  made.  We  are  of  opinion  that  the  find- 
ing was  well  supported  by  the  evidence,  and  was  not 
contrary  to  law. 

The  judgment  is  affirmed. 

Filed  June  5, 1894. 
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Description. — Deed. —  Conveyance. — Eeal  Estate, — "So-iUh  Line  of 
Street.^^ — *^North  Line  of  the  Bailroad  Track.^* — In  a  deed  of  convey- 
ance was  the  following  description :  ^'Beginning  on  a  line  dividing 
the  northeast  quarter  of  section  15,  township  20,  range  10  east,  at  a 
point  ranging  with  the  south  line  of  Adams  street,  Muncie ;  thence 
south  with  said  quarter  section  line  to  the  north  line  of  the  'rail- 
road track;'  thence  eastwardly  far  enough  to  make  thr^  acres  by 
a  line  from  thence  north  to  a  point  running  with  said  street  afore- 
said, and  therewith  westwardly  to  the  place  of  beginning."  Ques- 
tions: (1)  Where  is  the  starting  point  of  the  description?  in  the 
south  line  of  the  street  as  it  then  was  (46  feet  wide),  or  in  the  south 
line,  as  shown  by  the  recorded  plat  (60  feet  wide)?  (2)  AYhat  was 
the  terminus  of  such  line  on  the  south,  designated  by  the  words 
"north  line  of  the  railroad  track?  " 

Held  J  (1)  that  the  starting  point  of  the  description  was  in  the  south 
line  of  the  street  as  established  by  the  recorded  plat. 

IfHd,  (2)  that  such  line  terminated  at  the  north  rail  of  the  railroad 
track,  the  terms  "railroad  track"  and  "railroad  right  of  way"  hav- 
ing separate  and  distinct  meanings. 

Jleldf  also,  that  when  anything  exists  to  meet  the  call,  an  ambiguity 
can  not  exist. 
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Same. —  When  can  not  be  Varied  by  Extrinsic  Evidence, — Where  there  is 
no  equivocation  in  the  language  of  a  description,  and  there  are 
present  objects,  monuments,  lines,  streets  or  places  answering  the 
call  in  the  deed,  no  ambiguity  exists,  and  the  rule  applies  that  the 
effect  of  a  written  instrument  can  not  be  varied  by  extrinsic  evi- 
dence. 

Contracts. —  Written. — Duty  of  Court  to  Construe. — Ambiguity. — Evi- 
dence as  to  Situation,  etc.,  of  Parties. — Practice. — In  cases  arising  out 
of  written  contracts  or  instruments  it  is  always  for  the  court  to  con- 
strue the  language  and  make  the  interpretation,  and  it  is  for  the 
purpose  of  informing  the  court's  mind,  when  he  thinks  there  is  am- 
biguity in  the  instrument,  that  evidence  is  heard  as  to  the  situation 
of  the  parties  and  their  surroundings,  in  order  to  construe  it  and  lay 
down  the  rule  concerning  their  rights  thereunder. 

From  the  Delaware  Circuit  Court. 

J.  N.  Tempter,  J.  F.  Duckwall  and  E:  R.  Templer,  for 
appellant. 

/.  W.  Ryan  and  W.  A.  Thompson,  for  appellees. 

Dailey,  J. — ^This  was  an  action  brought  by  the  co-ap- 
pellees, Henry  C.  Klein,  Ila  T.  Lake,  Richard  McGauley 
and  Eugene  Kelly,  as  plaintiffs,  against  appellant,  as 
sole  defendant,  in  the  court  below,  to  quiet  title  to,  and 
for  possession  of,  certain  real  estate  situated  in  the  city 
of  Muncie,  Delaware  county,  Indiana,  described  in  the 
complaint. 

The  complaint  is  in  three  paragraphs,  the  first  and 
third  of  which  are  for  possession,  and  the  second  to  quiet 
title.  The  appellant  demurred  to  the  first  and  second 
paragraphs  of  the  complaint  for  want  of  sufficient  facts, 
which  demurrers  were  overruled,  and  the  appellant  re- 
served exceptions  thereto. 

Afterwards,  upon  leave  granted  by  the  court,  Sarah 
H.  Kirby,  Thomas  H.  Kirby,  Martha  A.  Hamilton,  John 
M.  Kirby,  Elizabeth  K.  Heinsohn  and  George  Kirby  en- 
tered their  appearance  as  defendants  to  this  action  and 
filed  their  cross-complaint  against  the  plaintiffs  and  the 
appellant,  claiming  title  to  a  part  of  the  real  estate  de- 
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scribed  in  the  complaint,  and  making  the  usual  aver- 
ments in  relation  thereto. 

The  appellant  filed  his  answers  in  general  denial  to 
the  complaint  and  to  the  cross-complaint  of  the  Kirbys, 
Hamilton,  and  Heinsohn.  The  appellant  also  filed  his 
cross-complaint  against  the  plaintiffs  and  his  codefend- 
ants,  being  the  appellees,  in  two  paragraphs, .to  quiet  his 
alleged  title  to  the  property  in  controversy.  The  plain- 
tiffs answered  appellant's  cross-complaint  by  denying 
the  same.  At  this  point,  the  plaintiffs  filed  the  third 
paragraph  of  complaint;  thereupon  appellant  filed  a  third 
paragraph  of  cross-complaint  against  all  the  appellees. 
These  were  answered  by  general  denial.  The  cause  be- 
ing at  issue,  it  was  submitted  to  the  pourt  for  trial  with- 
out a  jury. 

Afterwards  the  court  made  a  finding  for  the  appellant 
for  all  the  lands  not  claimed  by  the  appellees;  for  the 
Kirbys,  Hamilton  and  Heinsohn  for  the  land  in  dispute, 
being,  as  found  by  the  court,  a  strip  off  the  east  side  of 
appellant's  land,  8^jV  ^^^^  wide  east  and  west  and  ex- 
tending from  the  south  line  of  Adams  street,  in  the  city 
of  Muncie,  south  to  the  north  line  of  the  C,  C,  C.  &  I. 
R.  R.,  and  against  the  appellant  and  all  others  claiming 
any  interest  therein. 

The  appellant  then  moved  for  a  new  trial,  and  at  the 
next  term  the  court  refused  the  same,  to  which  ruling 
he  excepted.  The  court  then  rendered  a  judgment  in 
accordance  with  the  finding.  The  appellant  afterwards 
was  granted  a  new  trial  as  of  right.  Upon  affidavit  and 
motion,  a  change  of  judge  was  had,  and  the  cause  was 
again  tried,  resulting  in  a  finding  for  the  appellant  for 
all  the  land  not  claimed  by  the  appellees — for  the  Kir- 
bys, Hamilton,  and  Heinsohn  for  the  land  in  dispute, 
being  a  strip  eight  and  -^^  feet  wide  east  and  west,  and 
extending  from  the  south  line  of  Adams  street,  in  the 
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city  of  Muncie,  south  to  the  north  line  of  the  railroad 
track  of  the  C,  C,  C.  &  I.  R.  R.  The  court  refused  a  new 
trial,  to  which  the  appellant  excepted,  and  rendered  final 
judgment  in  accordance  with  the  finding.  The  appellant 
has  assigned  two  errors.  First,  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial.  Second,  the 
court  erred  in  rendering  judgment  in  favor  of  the  plain- 
tiffs and  against  the  appellant  for  the  costs  of  suit,  or  any 
costs  at  all. 

At  the  date  of  the  deed  from  Thomas  Kirby  to  the 
Reids  he  was  the  owner  of  a  tract  of  land  bounded  on  the 
north  by  what  is  now  Adams  street,  in  Muncie;  on  the 
west  by  the  half  section  line,  on  the  south  by  the  track 
of  said  railway,  and  on  the  east  by  what  is  now  Beacon 
street.  On  the  first  day  of  October,  1850,  Thomas  Kirby 
conveyed  a  part  of  this  tract  to  appellant,  John  S.  Reid, 
and  others,  by  the  following  description:  ''Beginning 
on  the  line  dividing  the  northeast  quarter  of  section  15, 
township  20,  range  10  east,  at  a  point  ranging  with  the 
south  line  of  Adams  street,  Muncie;  thence  south  with 
said  quarter  section  line  to  the  north  line  of  the  'railroad 
track;'  thence  eastwardly  far  enough  to  make  three  acres 
by  a  line  from  thence  north  to  a  point  running  with  said 
street  as  aforesaid,  and  therewith  westwardly  to  the  place 
of  beginning." 

The  controversy  in  this  case  arises  concerning  the 
starting  point  of  this  description  and  the  terminus  of  the 
line  on  the  south,  designated  by  the  words  "north  line 
of  the  railroad  track."  The  appellant,  Reid,  claims  that 
the  starting  point  is  in  the  half  section  line  at  a  point 
"ranging"  with  the  south  line  of  Adams  street,  as  it  then 
was,  which  he  insists  was,  at  the  time,  but  forty-five  feet 
wide;  that  Adams  street  then  extended  no  farther  east 
than  Madison  street;  that  Coffeen's  addition  had  been 
platted  about  one  year  prior  to  this,  and  the  plat  had 
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been  recorded,  but  there  was  no  Adams  street  visible  east 
of  Madison  street.  In  this  addition  Adams  street  was 
platted  sixty  feet  in  width. 

The  court  below  decided  that  the  starting  point  de- 
scribed in  said  deed  is  at  the  south  line  of  this  street,  as 
laid  out  in  this  addition. 

The  next  point  of  controversy  is  concerning  the  south- 
ern boundary,  or  as  to  the  meaning  intended  by  the 
words  '*the  north  line  of  the  railroad  track.  *'  The  ap- 
pellant claims  that  the  southern  boundary  is  the  north 
line  of  the  right  of  way  of  the  railroad  company.  The 
court  decided  that  the  southern  boundary  is  the  north 
rail  of  the  track. 

It  seems  the  question  presented  is  one  of  law,  arising 
upon  the  language  employed  in  the  deed.  If  the  trial 
judge  was  right  in  holding  there  was  no  ambiguity  in 
the  language  of  the  deed  of  Thomas  Kirby  to  John  S. 
Reid  and  his  co-grantees,  that  ends  the  entire  contro- 
versy. Such  language  would  then  fix  the  rights  of  the 
parties.  Here  the  subject  for  investigation  was,  did  an 
ambiguity  exist  in  the  description?  It  is  appellant's 
claim,  as  we  understand  it,  that  the  range  which  was  to 
locate  the  north  line  of  the  disputed  tract  was  with  a 
fixed  line  of  a  street  extending  westward  from  Madison 
street  as  the  starting  point,  and  not  the  south  line  of  the 
same  street  running  eastward  from  Madison  street. 

The  contention  grew  out  of  the  fact  that  prior  to  Jan- 
uary 2d,  1850,  the  east  boundary  line  of  Muncie  was 
Madison  street,  running  north  and  south;  and  that  in 
the  town,  as  then  existing,  Adams  street  extending  east  and 
west,  was  forty-five  feet  in  width;  and  that  after  January 
2d,  1850,  in  Coffeen's  addition  and  extension,  eastward  of 
the  town  of  Muncie  to  Hackley  street,  as  shown  on,  the 
plat,  Adams  street  was  projected  eastward  to  Hackley 
street,  and  through  the  addition  60  feet  wide,  instead  of 
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45  feet  wide*,  as  in  the  old  town.  East  of  Hackley  street, 
which  is  located  ialong  the  line  dividing  the  northeast 
and  northwest  quarters  of  section  15,  and  entirely  out- 
ride the  town  limits,  lay  the  lands  of  Thomas  Kirby,  at 
the  date  of  the  deed  containing  the  alleged  ambiguous 
description. 

When  this  deed  was  made,  Coffeen's  addition  lay  be- 
tween the  land  conveyed  and  Madison  street,  where 
Adams  street  ended  in  the  old  town,  twelve  hundred  feet 
from  the  quarter-section  line.  Its  plat  had  been  of  rec- 
ord nearly  a  year.  ,  It  had  become  as  much  a  part  of  the 
town  as  any  other  portion,  and  its  street,  lines,  and  lots  as 
visible,  certain  and  fixed  as  the  lines  and  surveys  of  the 
public  lands,  or  the  exterior  limit  of  any  survey  which 
is  merely  an  imaginary  course  or  direction  from  point  to 
point  and  nowhere  visible.  The  line  of  Adams  street  in 
Muncie,  at  the  date  of  the  deed,  was  as  definite  as  any 
such  line  could  be. 

It  is  presumed  that  a  court  construing  a  deed  which 
made  the  south  line  of  a  street  in  the  recorded  plat  of  a 
town  a  starting  point,  would  take  the  point  to  be  the  one 
found  on  the  record  provided  by  law,  which  was  in  ex- 
istence at  the  time.  No  doubt  the  court  took  the  place 
and  position  of  the  parties  and  the  attending  circum- 
stances and  conditions  existing  when  the  deed  was  made, 
and,  as  a  result,  the  experiment  is  against  appellant. 

Tracing  the  description,  ' 'commencing  on  the  line  be- 
tween the  northeast  and  the  northwest  quarter  of  section 
15,  at  a  point  'ranging'  with  the  south  line  of  Adams 
street,"  it  would  seem  the  word  "ranging"  was  used 
naturally  because  the  exact  location  of  the  south  sur- 
veyed line  of  Adams  street  was  doubtless  difficult  of  ex- 
act location. 

It  is  reasonable  to  suppose  the  grantor  knew  he  could 
not  fix  a  boundary  line  in  the  public  streets,  because  he 
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could  not  extend  the.  lines  of  his  premises  into  the  known 
territory  of  another's  land.  It  also  Seems  that  he  did 
not  want  to  reduce  Adams  street  from  60  to  45  feet  wide, 
as  he  had  then  in  contemplation  an  addition  to  Muncie 
east  of  Coffeen's,  into  and  through  which  said  street 
would  be  projected,  and  which  he  afterwards  laid  out, 
platted  and  dedicated  with  Adams  street,  60  feet  wide. 
He  could  not  have  had  in  contemplation  his  addition  to 
Muncie,  extending  Adams  with  other  streets,  the  location 
of  the  appellant's  north  boundary  fifteen  feet  in  the  street 
for  the  length  of  two  or  three  hundred  feet,  in  the  iden- 
tical space  he  intended  for  a  projection  of  that  very 
street. 

Had  Mr.  Kirby  intended  45  feet  as  the  width  of  Adams 
street  in  making  his  description,  he  would  have  done  an 
unjust  and  dishonest  act  in  afterwards  cutting  the  appel- 
lant's line  off  15  feet  by  platting  Adams  street  60  feet 
wide  in  dedicating  his  addition  to  the  town. 

Appellant's  learned  counsel  say:  ''No  line  was  visible 
as  the  south  line  of  'Adams  street'  till  the  eye  reached 
Madison  street. ' ' 

In  this  we  think  they  are  mistaken.  Adams  street 
was  "visible,"  if  at  all,  to  the  parties,  just  where  its 
line  was  marked  and  indicated  by  the  Coffeen  plat — at 
its  intersection  of  the  line  between  the  northeast  and 
northwest  quarters  of  section  15.  The  fact  that  the  plat 
of  Coffeen 's  addition  had  been  recorded  before  the  deed 
was  made,  was  held  by  the  court  to  make  Adams  street 
a  fixed  monument,  of  which  the  parties  had  notice,  and 
the  language  of  the  deed  had  reference  thereto. 

Appellant,  in  support  of  his  theory,  relies  upon  the 
case  of  Cleveland  v.  Obenchairiy  107  Ind.  591,  in  which  it 
is  said:  "Where  land  is  described  as  bounded  by  an  ex- 
isting road  or  street,  it  is  to  be  construed  as  referring  to 
one  actually  opened  and  in  use  by  the  public.*' 
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Counsel  argue  that  Adams  street,  at  Madison  street, 
was  in  the  minds  of  the  parties  in  describing  the  dis- 
puted lands.  If  so,  it  could  not  have  formed  one  of  the 
boundaries  of  the  land  sold  1,200  feet  distant,  between 
which  and  Adams  street,  Coffeen's  addition  lay.  The 
authority  cited  is  that  where  a  road  or  a  street  is  a 
boundary,  the  line  of  the  street  or  road  as  actually  used, 
governs.  This  doctrine  is  applicable  to  a  case  where 
there  is  a  difference  between  a  highway  as  used  and  as 
laid  out.  We  do  not  feel  warranted  in  overthrowing  the 
court's  statement  that  this  recorded  plat  constituted  no- 
tice to  all  persons.  Its  dedication,  record,  etc.,  made 
Adams  street  as  much  a  fixed  monument  as  the  lines  of 
any  lot  in  the  addition.  If  it  had  been  the  intention  or 
purpose  to  make  the  south  line  of  Adams  street,  where 
it  joined  Madison,  the  north  line  of  the  land  conveyed, 
it  could  easily  have  been  said,  ''commencing  at  a  point 
in  the  line  separating  the  two  quarter  sections  of  land 
intersected  by  a  right  line  projected  eastward  from  the 
south  line  of  Madison  street  in  Muncie.'* 

The  learned  counsel  for  the  appellant  say  it  is  a  car- 
dinal rule  that  when  two  or  more  monuments  will  an- 
swer the  call  in  a  deed,  the  court  will  endeavor  to  ascer- 
tain which  was  meant. 

The  rule  is  correctly  stated,  but  we  think  this  case 
does  not  come  within  its  meaning.  Here  Adams  street 
was  existent  when  the  deed  was  made  as  a  lawful  monu- 
ment, and  so  identified  that  the  court  was  bound  to  re- 
spect it.  There  could  be  no  confusion  where  one  was 
present  perfectly  filling  the  call,  and  the  alleged  monu- 
ment is  a  long  distance  away,  and  not  even  on  adjoining 
or  contiguous  territory.  When  anything  exists  to  meet 
the  call  an  ambiguity  can  not  be  present.  If,  when  this 
deed  was  executed,  Coffeen's  addition  and  plat  had  not 
been  annexed  to  the  town  bearing  Adams  street  upon  it. 
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its  width  specified,  and  the  language  of  the  deed  still 
had  been  **  ranging  with  the  south  line  of  Adams  street 
in  Muncie,"  it  would  be  proper  tp  seek  the  nearest  point 
in  the  south  line  of  said  street,  and  there  would  be  a 
valid  reason  in  appellant's  contention.  Courts  can  not 
find  ambiguities  where  none  exist. 

*'A  written  instrument  is  not  ambiguous  or  uncertain 
because  an  *  *  *  uninformed  person  may  be  unable  to 
interpret  it.  It  is  ambiguous  only  when  found  to  be  of 
uncertain  meaning  by  persons  of  competent  skill  and 
information.*'     1  Greenl.  Ev.,  section  298. 

There  being  but  one  description  of  land  in  the  deed 
in  controversy,  there  is  no  reason  to  invoke  the  rule  in 
Casper  v.  Jamison,  120  Ind.  58. 

In  cases  arising  out  of  written  contracts  or  instru- 
ments, it  is  always  for  the  court  to  construe  the  language 
and  make  the  interpretation,  and  it  is  for  the  purpose  of 
informing  the  court's  mind,  when  it  thinks  there  is  an 
ambiguity  in  the  instrument,  that  evidence  is  heard  as  to 
the  situation  of  the  parties,  the  surroundings,  etc.,  in 
order  to  construe  it  and  lay  down  the  rule  concerning 
the  party's  rights  thereunder. 

In  Seavey  v.  Shurick,  110  Ind.  494  (497),  it  was  said: 
"Where  words  of  ordinary  signification  are  found  in  a 
contract,  it  is  for  the  court  to  give  an  interpretation  to 
such  words,  as  well  as  to  the  whole  contract.  It  is  only 
where  a  word  or  phrase  as  used  in  a  particular  trade  or 
calling  has  a  meaning  peculiar  to  such  trade,  and  differ- 
ent from  the  ordinary  sense  in  which  it  is  used,  that 
evidence  may  be  heard  to  explain  the  use  of  the  word.'* 

A  leading  case  in  this  State  on  the  subject  of  the  ad- 
missibility of  evidence  dehors  the  instrument  to  explain 
it,  is  Harris  v.  Doe,  on  Demise^  4  Blackf .  369,  and  the  test 
there  stated  is:  *^When  such  an  instrument  *  is  a  grant 
*  and  is  so  equivocally  expressed  as  to  render  it  doubtful 
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to  what  object  it  refers,  or  it  is  evident  a  mistake  has 
been  made  *  as  to  boundaries,  resort  may  be  had"  to 
parol  evidence. 

On  the  contrary,  where  there  is  no  equivocation  in  the 
language  of  the  description,  and  there  are  present,  ob- 
jects, monuments,  lines,  streets  or  places  answering  the 
call  in  the  deed,  no  ambiguity  exists,  and  the  rule  applies 
that  the  effect  of  a  written  instrument  can  not  be  varied 
by  extrinsic  evidence.  Durland  v.  Pitcaim,  51  Ind.  444; 
Symmea  v.  Brovniy  13  Ind.  318. 

As  to  the  contention  that  there  is  a  second  ambiguity 
in  the  description  of  the  land  conveyed,  in  the  words  fix- 
ing the  south  end  of  the  west  line  of  the  tract,  such  point 
being  written  ''the  north  line  of  the  railroad  track,"  the 
court  probably  thought  the  language  was  plain,  and  in- 
dicated a  fixed,  well  known,  and  located  point. 

The  evidence  is,  that  in  October,  1850,  the  ''track"  of 
this  railroad  itself  was  staked  and  largely  graded  i-ndmade 
ready  for  the  iron  rails,  and  the  right  of  way  eighty  feet 
wide  was  cut  out  of  the  woods.  If  the  grantor  and 
grantee  intended  the  north  line  of  the  right  of  way  as  a 
boundary  or  monument,  they  could  have  employed  an 
appropriate  term  to  express  the  purpose.  In  view,  of  the 
fact  that  in  every  railroad  charter  passed  by  the  Legis- 
lature of  this  State  prior  to  the  general  railroad  law,  also 
in  the  general  law  and  every  act  since,  the  words  "rail- 
road track"  and  "railroad  right  of  way",  have  separate, 
distinctive  meanings,  it  is  too  late  to  argue  that  they 
could  be  convertible  terms. 

"In  the  absence  of  ambiguity,  no  exposition  shall  be 
made  which  is  opposed  to  the  express  words  of  the  in- 
strument."    Broom's  Legal  Maxims  (0th  ed.),  456. 

"Where  the  words  of  any  written  instrument  are  free 
from  ambiguity  in  themselves,  and  where  external  circum- 
stances do  not  create  any  doubt     *     such  instrument  is 
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always  to  be  construed  according  to  the  strict,  plain,  com- 
mon meaning  of  the  words  themselves;  and  that,  in  such 
case,  evidence  dehors  the  instrument,  for  the  purpose  of 
explaining  it  according  to  the  surmised  or  alleged  inten- 
tion of  the  parties  *  *  *  is  inadmissible.'*  Shore 
V.  Wilson,  5  Scott,  N.  R.  958  (1037);  Broom's  Legal 
Maxims  (6th  Am.  ed.),  457. 

It  seems  from  the  record,  that  the  railroad  company  in 
fact  never  did  have  or  acquire,  except  by  user,  any  right 
of  way  from  Thomas  Kirby  through  the  lands  of  which 
those  in  the  deed  were  a  part;  and  until  it  had  secured  a 
definite  right  of  way,  he  had  hold  and  could  convey  to 
the  rail  or  edge  of  the  track  as  laid  out.  All  law  writers 
and  courts  preserve  a  clear  distinction  between  the  terms 
''right  of  way"  and  "railroad  track."  MillsEm.  Dom. 
(2d  ed.),  section  211,  says:  ''There  is  a  vast  difference 
between  the  location  of  a  right  of  way  and  the  location 
of  a  track  on  a  right  of  way." 

In  Boston  J  etc.,  R.  R.  Co.  v.  President,  etc.,  52  X. 
Y.  510,  the  court  say,  in  construing  a  statute  author- 
izing railroad  tracks  to  be  crossed  by  streets  without 
compensation:  "Grounds  upon  which  tracks  are  laid 
for  storing  cars,  or  exclusively  for  making  up  trains,  are 
not  embraced  in  the  term  'track,'  "  and  the  terrn  should 
be  limited  to  the  track  for  public  traffic,  whether  one  or 
more  tracks,  what  may  be  fairly  regarded  as  the  road- 
way. In  the  Gent.  Dictionary,  railroad  track  is  defined 
thus:  "The  two  continuous  lines  of  rails  on  which  rail- 
way cars  run,  forming,  together  with  the  ties,  ballast  and 
switches,  etc.,  the  permanent  waJ^'' 

It  will  be  observed,  by  reference  to  the  Kirby  deed, 
under  which  the  appellant  disputes  the  claim  of  the  Kir- 
bys,  Hamilton  and  Heinsohn,  thatit  was  made  to  Joseph 
A.  Reid,  John  S.  Reid,  William  T.  Right  and  Benjamin 
F.  Reid.     Later  on,  in  1854,  Wright,  one  of  the  grant- 
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ees,  sold  and  conveyed  to  the  appellant  his  interest  in 
the  original  purchase,  by  the  same  description,  to  ''north 
line  of  the  railroad  track,"  referring  to  the  Kirby  deed 
for  more  particular  description. 

In  1868  another  original  grantee  from  Kirby  sold  to 
appellant  his  interest,  and  conveyed  the  same  by  a  like 
description. 

It  seems  by  the  deed  of  Joseph  A.  Reid  to  John  S. 
Reid,  that  the  defendant  treated  Adams  street,  in  Coffeen's 
addition,  as  *4n  the  town  of  Muncie,"  and  ''sixty"  feet 
in  width. 

In  1854,  by  the  deed  of  William  T.  Wright  and  others, 
the  appellant  took  their  interest  in  the  same  tract.  The 
meaning  of  the  deed  in  controversy  is  to  be  determined 
by  the  construction  put  upon  it  by  the  parties,  and  what 
that  construction  was  is  a  question  of  the  weight  of  the 
evidence  to  be  determined  by  the  trial  court.  We  think 
the  record  presents  no  question  challenging  the  judg- 
ment. No  motion  was  made  in  the  court  below  to  mod- 
ify or  change  it,  nor  was  any  exception  taken  to  its  form . 
Jemison  v.  Walsh,  30  Ind.  167;  Smith  v.  Dodds,  35  Ind. 
452;  Pierce  v.  Wilson,  48  Ind.  298;  Richardson  v.  Hoivk, 
45  Ind.  451. 

« 

We  find  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed. 
Judgment  affirmed. 

Filed  June  7, 1894. 
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The  Big  Creek  Stoue  Company  r.  Wolf,  Administratrix. 


No.  16,445. 

1%    496|  « 

[^LJi'^i  The    Big   Creek   Stone   Company  v.   Wolf,   Admin- 


istratrix. 


Plbadino. — Complaint, — Master  and  Servant, — Defective  Appliance. — 
.  Personal  Injury, — Death, — A  complaint  for  damages  caused  by  a  de- 

154   154  fective  appliance  (a  derrick)  by  the  administratrix  of  the  deceased 

|138  496  servant  against  the  master,  is  sufficient  where  it  shows  that  the 

1^*^^   ^  master  had  full  knowledge  of  the  defect,  and  that  the  deceased  serv- 

ant was  ignorant  of  the  same. 
Master  and  Sbrvant. — Personal  Injury  {Death)  of  Servant. — Damages. 
— Defective  Appliance, — Knowledge  of . —  Verdict j  mien  Not  Sustained 
by  the  Evidence, — In  an  action  for  damages  by  the  administratrix  of 
a  deceased  servant  whose  death  was  caused  by  a  defective  appliance 
(a  derrick),  there  can  be  no  recovery  where  the  evidence  shows, 
beyond  controversy,  that  the  servant  had  an  equal,  if  not  a  better, 
opportunity  of  knowing  of  the  defect  than  the  master. 

From  the  Monroe  Circuit  Court. 

F.  M.  Finch,  J,  A,  Finch,  J,  H,  Louden  and  W.  P. 
Rogers,  for  appellant. 

J,  H.  Jordan,  J,  R.  East,  O.Matthews  and  /.  Grimsley, 
for  appellee. 

Coffey,  J. — ^This  was  an  action  by  the  appellee,  in 
the  Monroe  circuit  court,  against  the  appellant,  to  recover 
damages  on  account  of  the  death  of  Chris.  Wolf,  the 
husband  of  the  appellee.  Wolf  was  killed  the  23d  day 
of  August,  1890,  in  the  rock  quarry  of  the  appellant,  in 
Monroe  county,  by  the  falling  of  a  derrick.  It  is  alleged 
in  the  complaint  that  the  deceased,  at  the  time  of  his 
death,  was  employed  at  the  quarry  in  the  capacity  of  an 
engineer;  that  appellant  kept,  and  used  at  the  quarry,  a 
derrick  which  was  wholly  insufficient  for  the  purposes 
for  which  it  was  used;  that  its  timbers  were  weak  and 
old;  that  in  constructing,  erecting  and  putting  it  in 
place  for  use,  it  was  necessary  in  order  to  secure  the  top 
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attachments  of  the  two  knee  braces,  which  were  a  neces- 
sary part  of  the  machine,  to  have  an  iron  key  and 
fastening  passing  through  the  iron  bolt,  which  was  at- 
tached to  the  top  of  the  mast  to  securely  hold  the  braces 
in  position,  and  thereby  prevent  the  derrick  from  coming 
apart,  breaking  and  falling  when  used  in  hoisting  large 
stones,  all  of  which  was  well  known  to  the  appellant  at 
the  time  the  same  wa&  erected,  and,  well  knowing  that 
fact,  it  negligently  failed  to  put  any  key  through  said 
bolt;  that  the  appellant  knowing  the  weak  and  defective 
condition  of  the  derrick,  proceded  to  use  the  same  on 
the  23d  day  of  August,  1890,  in  hoisting  large  stone,  by 
reason  of  which  it  broke  and  fell,  killing  the  said  Wolf 
without  any  negligence  or  fault  on  his  part;  that  Wolf 
was  ignorant  of  the  defects  in  the  derrick,  while  the  ap- 
pellant had  full  knowledge  of  the  same. 

A  trial  of  the  cause  resulted  in  a  verdict  and  judg- 
ment for  the  appellee,  from  which  the  appellant  appeals 
to  this  court,  and  assigns  as  error: 

First.  That  the  circuit  court  erred  in  overruling  the 
appellant's  demurrer  to  the  complaint. 

Secorid.  That  the  circuit  court  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

^Ve  think  the  complaint  states  a  cause  of  action.  The 
rule  that  the  master  is  bound  to  use  ordinary  care  in 
furnishing  the  servant  a  safe  place  to  work,  and  safe 
machinery  and  appliances  is  too  well  settled  and  too  well 
known  to  require  the  citation  of  authorities.  This  com- 
plaint shows  a  failure  on  the  part  of  the  appellant  to 
discharge  that  duty,  and  alleges  that  Wolf,  the  deceased, 
was  ignorant  of  the  defective  condition  of  the  derrick 
which  caused  his  death. 

The  court  did  not  err  in  overruling  a  demurrer  to  this 
complaint. 

Vol.  138—32 
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It  is  contended  by  the  appellee,  that  we  can  not 
consider  the  other  error  assigned,  for  the  reason  that 
the  evidence  in  the  cause  is  not  properly  in  the  record. 
We  can  not  agree  with  the  appellee  in  this  contention. 
The  longhand  manuscript  of  the  official  reporter  is  em- 
bodied in  a  proper  bill  of  exception,  in  exact  compliance 
with  the  rule  established  in  the  case  of  Wagoner  v. 
Wilson,  108  Ind.  210,  and  the  cases  following  it.  When 
the  evidence  comes  to  us  in  this  form,  we  will  not  pre- 
sume that  the  bill  of  exceptions  was  blank  when  signed 
by  the  judge,  in  the  absence  of  some  legitimate  showing 
to  the  contrary.  We  think  the  evidence  is  properly  in 
the  record. 

Many  questions  are  presented  on  the  second  assign- 
ment of  error;  but  as  we  have  reached  the  conclusion 
that  the  verdict  of  the  jury  is  not  sustained  by  the  evi- 
dence, we  deem  it  unnecessary  to  consider  any  other 
question. 

The  facts  in  the  case,  as  they  are  developed  by  the  evi- 
dence, are  that  Wolf,  the  deceased,  formerly  owned  the 
derrick,  the  breaking  of  which  resulted  in  his  death, 
using  it  in  a  quarry  operated  by  himself.  He  sold  it  to 
the  appellant,  and  the  evidence  tends  to  prove  that  he 
was  entrusted  with  the  duty  of  putting  it  up  in  the 
quarry  owned  by  the  appellant;  at  least  it  is  proven  and 
not  denied  that  he  assisted  in  putting  it  up.  He  was  re- 
quested, by  one  of  the  employes  of  the  appellant,  to  put 
in  the  key  mentioned  in  the  complaint,  but  replied  that 
he  would  put  that  in  some  other  day.  Within  a  day  or 
two  after  it  was  erected  at  the  stone  quarry  of  the  appel- 
lant, in  lifting  a  large  stone,  the  derrick  broke,  and  Wolf, 
from  whom  it  was  purchased,  was  crushed  and  killed. 

Without  the  allegations  in  the  complaint  to  the  effect 
that  the  deceased  was  ignorant  of  the  defects  in  the  der- 
rick, the  falling  of  which  resulted  in  his  death,  and  that 
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the  appellant  had  knowledge  of  such  defects,  the  appel- 
lee could  not  have  secured  a  lodgment  in  court.  Brazil 
Block  Coal  Co.v.  Young,  117  Ind.  520;  Rietmany.  Stolte, 
120  Ind.  314;  Rogers  v.  Leyden,  127  Ind.  50;  Lake  Shore, 
etc,  R,  W.  Co.  V.  Stupak,  108  Ind.  1. 

In  order  to  succeed  in  the  action,  it  was  necessary  to 
prove  these  allegations.  The  evidence  proves,  beyond 
controversy,  that  he  had  an  equal,  if  not  a  better,  oppor- 
tunity of  knowing  the  condition  of  the  derrick  than  the 
appellant.  Where  the  danger  is  equally  known  or  open 
to  both  the  master  and  the  servant,  there  is  no  liability 
on  the  part  of  the  master.  Vincennes,  etc.,  Co.  v.  White, 
124  Ind.  376;  Swanson  v.  City  of  Lafayette,  134  Ind. 
625. 

Judgment  reversed,  with  directions  to  the  circuit  court 
to  sustain  the  appellant's  motion  for  a  new  trial. 

Filed  Sept.  20,  1894. 


No.  14,712. 

Robinson  v.  The  State. 

Verdict. — Sufficiency  of  Evidence, — Supreme  Court  Practice. — Criminal 
Law. — Murder. —  Weight  of  Evidence. — Where,  in  a  criminal  action 
(for  murder),  the  evidence  is  conflicting  as  to  the  guilt  or  innocence 
of  the  accused,  the  appellate  tribunal  will  not  pass  upon  the  weight 
of  the  evidence. 

From  the  Clark  Circuit  Court. 

J.  K,  Marsh,  for  appellant. 

A.  G,  Smith,  Attorney-General,  for  State. 

Hackney,   C.  J. — The  appellant  was  convicted  and 
sentenced   to  imprisonment  for  life  upon  a  charge  of 
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murder  in  the  first  degree,  in  the  killing  of  Samuel  T. 
Hay. 

The  only  questions  presented  by  the  record  arise  upon 
the  appellant's  motion  for  a  new  trial,  and  tlie  only  dis- 
cussion of  counsel  is  as  to  the  sufficiency  of  the  evidence 
to  support  the  verdict. 

We  have  carefully  read  the  evidence,  and  find  that 
upon  that  of  the  appellee,  if  accepted  as  true,  the  charge 
was  fully  sustained,  while  that  of  the  appellant,  if  stand- 
ing alone  and  its  truth  not  doubted,  would  support  the  ^ 
defense  of  a  justifiable  homicide.  Between  the  appellant  \ 
and  the  family  of  the  deceased  there  had  been  a  long 
continued  bitterness  of  feeling  growing  out  of  the  appel- 
lant's effort  to  maintain  a  fence  upon  his  farm  which,  as 
the  Hay  family  insisted,  interfered  with  their  use  of  a 
private  way  over  said  farm.  The  fence  had  been  fre- 
quently rebuilt  and  as  frequently  torn  down,  or  its  wires 
cut,  the  appellant's  live  stock  straying  from  the  place,  and 
the  cattle  of  others  trespassing  upon  his  fields.  The 
parties  had  quarreled,  had  almost,  if  not  quite,  come  to 
blows,  and  the  appellant  had  carried,  in  a  menacing 
manner,  about  his  visits  to  and  work  upon  the  farm  near 
the  Hay  farm,  a  pistol  and  a  double-barreled  shot  gun, 
while  the  deceased  procured  a  pistol,  which  he  carried 
when  anticipating  a  meeting  with  the  appellant.  The 
parties  also  involved  each  other  in  law  suits,  both  civil 
and  criminal.  Finallv  the  bitterness  became  so  intense 
that  on  the  occasion  of  the  final  meeting  between  the  ap- 
pellant and  Samuel  T.  Hay,  the  appellant,  over  the  pro- 
tests of  his  daughter,  took  his  gun  from  his  wagon  and 
fired  at  least  seven  buckshot  into  the  breast  of  the  de- 
ceased. 

The  evidence  of  the  prosecution  included  threats  on 
the  part  of  the  appellant  to  take  Hay's  life  and  an  ad- 
mission that  he  had  taken  it,  not  upon  a  sudden  heat, 
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but  after  contemplating  it  for  some  time.  The  fatal  shot 
was  fired  from  the  appellant *s  premises  across  a  fence 
and  struck  the  deceased  while  upon  his  own  premises 
and  was  fired  without  words  between  the  parties  on  that 
occasion. 

The  theory  of  the  defense  was  that  the  appellant's 
weapons  had  been  carried  for  and  used  in  self-defense; 
that  Hay  had  threatened  to  kill  the  appellant,  had  pre- 
pared himself  to  execute  his  threat,  and  that  on  the  oc- 
casion of  this  final  meeting.  Hay  was  making  an  effort  to 
get  his  pistol  from  his  pocket  when  the  appellant,  to 
protect  himself  from  imminent  peril,  fired  the  fatal  shot. 
The  case  was  hotly  contested  by  able. counsel,  and  the 
evidence  involved  contradictions  and  denials,  from  both 
sides,  of  most,  if  not  all,  of  the  important  elements  of 
each  theory. 

It  will  be  seen,  therefore,  that  the  case  was  one  pecu- 
liarly for  the  jury,  as  its  decision  rested  upon  the  evi- 
dence and  required  that  conflicts  should  be  reconciled 
and  the  proper  weight  accorded  to  the  testimony  of  the 
various  witnesses. 

We  feel  that  to  disturb  the  finding  of  the  jury  in  this 
case  would  not  only  be  to  usurp  the  prerogative  of  the 
jury,  but  would  be  to  ignore  the  precedents  of  this  court 
observed  from  its  organization. 

The  transcript  in  this  case  was  filed  January  4,  1889, 
and  did  not  reach  the  judges  upon  distribution  until 
September  18,  1894.  Of  this  seeming  unnecessary  de- 
lay, we  know  nothing  further  than  the  statement  of  the 
attorney-general  in  his  brief,  that  the  delay  in  submitting 
the  record  to  the  court  was  by  agreement  of  counsel  on 
both  sides. 

The  judgment  of  the  circuit  court  is  aflBrmed. 

Filed  Sept.  19, 1894. 
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No.  16,829. 

SuiN  ET  AL.  V.  Deschamp  et  al. 

Practice.— -4c«fo»  for  Belief  from  Decree  in  Partition. — DemwrreTf 
Effect  of. — Bight  to  Controvert  the  Facts  Alleged. — If  a  demurrer 
to  a  complaint  seeking  relief  from  a  decree  in  partition  be  over- 
ruled, the  effect  of  the  demurrer  in  such  case  is  that  it  admits  the 
truth  of  the  complaint  only  for  the  purpose  of  testing  its  sufficiency ; 
and  the  defendant  may  thereafter  controvert  the  truth  of  the  facts 
alleged  in  the  complaint. 

From  the  Howard  Circuit  Court. 

J.  F.  Morrison,  J.  E.  Holmanj  J.  Cantwell  and  S.  W. 
Cantwell,  for  appellants. 

D.  A.  Woods,  J,  T.  Elliott  and  W.  C.  Overton,  for  ap- 
pelleies. 

Hackney,  C.  J. — ^The  appellants,  as  plaintiffs,  sought 
to  be  relieved  from  a  decree  in  partition,  rendered  by  the 
lower  court  in  a  suit  by  the  appellees.  Their  complaint 
was  under  section  396,  R.  S.  1881;  section  399,  R.  S. 
1894. 

The  court  overruled  appellees'  demurrer  to  the  com- 
plaint and  granted  them  additional  time  in  which  to  file 
counter  affidavits,  to  the  granting  of  which  time  the  ap- 
pellants excepted.  Thereafter,  and  without  objection  or 
exception,  counter  affidavits  were  filed  by  the  appellees; 
and  rebuttal  affidavits,  by  the  appellants.  Upon  the 
affidavits  so  filed  the  court  found  for  the  appellees. 

It  is  first  urged  by  the  appellants,  that  the  appellees 
were  precluded  by  the  demurrer  and  the  court's  ruling 
thereon,  and  that  it  was  error  to  admit  counter  affidavits 
and  a  further  hearing. 

The  cases  of  Nord  v.  Marty ^  56  Ind.  531,  and  Clandy 
V.  Caldwellf  Admr.y  106  Ind.  256,  are  cited  as  support- 
ing this  view. 
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la  each  of  these  cases  the  demurrer  was  sustained,  and 
this  court  held  that  the  demurrer  admitted  the  facts 
pleaded  and  presented  their  sufficiency  as  upon  an  agreed 
statement  of  facts.  The  question  suggested  in  the  case 
before  us  was  not  in  review  in  either  oi  the  cases  cited, 
but  the  exact  question  has  been  repeatedly  ruled  against 
the  appellants'  view.  Lawler  v.  Couoh^  80  Ind.  369; 
Ndsh  V.  Cars,  92  Ind.  216;  Parker  v.  Indiunapolia  NaVl 
Bank,  1  Ind.  App.  462. 

We  are  asked  to  consider  the  evidence,  and  having 
found  that  there  is  stubborn  conflict  upon  material  ques- 
tions, we  decline  to  weigh  and  determine  the  preponder- 
ance. Na^h  V.  CarSy  supra;  Wells  v.  Bradley,  etc,,  3 
Ind.  App.  278. 

In  addition  to  the  facts  already  suggested,  as  to  the 
absence  of  exceptions  to  the  introduction  of  affidavits, 
the  affidavits  in  the  transcript  are  not  brought  into  the 
record  by  bill  of  exceptions,  but  of  these  questions  we 
make  no  decision. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  circuit  court  is  affirmed. 

Filed  Sept.  28, 1894. 
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Bill  op  Exckptions. — Beporter^s  Longhand  Manuscript  of  Evidence. — 
When  not  in  Becord,— -Where  what  purports  to  be  a  stenographer's 
longhand  manascript  of  the  evidence  in  the  case  is  found  with 
the  record,  but  in  no  way  attached  to  it,  and  the  record  shows  no 
writ  of  certiorari  prayed  for  or  issued,  by  which  it  was  brought  up, 
and  the  manuscript  is  not  certified  to  as  "filed  with  the  clerk  of  the 
court,"  nor  as  "incorporated  in  the  bill  of  exceptions,"  and  the 
clerk's  certificate  does  not  appear  with  the  transcript  for  any  pur- 
pose, the  manuscript,  and  consequently  the  evidence,  is  not  in  the 
record. 
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Supreme  Ck)URT  Practice. — Questions  Depending  on  the  Evidence, — Uri- 
dence  not  in  Record, — ^No  question  depending  wholly  on  the  evidence 
can  be  considered  when  the  evidence  is  not  in  the  record. 

From  the  Lake  Circuit  Court. 


C  F.  Griifiny  A.  L.  Jones,  C.  N.  Morton  and 

Wile,  for  appellant. 

W.  A.  Ketcharriy  for  appellees. 

Howard,  J. — ^This  was  an  action  by  the  appellee 
Daniel  Head  against  the  appellant  and  others,  to  foreclose 
a  mortgage  on  certain  real  estate  in  Lake  county. 

There  was  a  finding  by  the  court  in  favor  of  said  ap- 
pellee, followed  by  a  decree  and  order  of  sale  of  said  real 
estate. 

The  errors  assigned  on  this  appeal  are: 

1.  That  the  cause  was  tried  without  a  complaint  filed. 

2.  That  after  demurrer  sustained  to  the  complaint 
originally  filed,  the  appellee  filed  no  amended  complaint. 

3.  The  overruling  of  the  motion  for  a  new  trial. 

As  to  the  first  two  alleged  errors,  it  is  sufficient  to  say 
that  it  appears,  from  the  return  by  the  clerk  of  the  Lake 
Circuit  Court  to  a  writ  of  certiorari  issued  out  of  this 
court,  that  an  amended  complaint  was  duly  filed  in  the 
Lake  Circuit  Court.  Upon  this  amended  complaint  the 
cause  was  tried  and  duly  proceeded  to  judgment. 

The  only  brief  filed  by  appellant  is  a  supersedeas  brief, 
devoted  in  great  part  to  a  consideration  of  the  first  two 
assignments  of  error.  In  this  brief  it  is  said:  *'The 
time  for  filing  a  bill  of  exceptions  in  the  case  has  not  yet 
expired,  and  the  same  is  now  under  consideration  by  the 
court,  and  will  be  duly  brought  lip  upon  certiorari  at  a 
later  date,  when  the  same  shall  have  been  filed." 

The  record,  however,  shows  no  such  writ  of  certiorari 
prayed  for  or  issued. 

In  the  same  brief,  and  in  relation  to  the  third  assign- 
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ment  of  error,  counsel  speak  of  * 'other  errors  occurring 
at  the  trial,  which  will  be  hereafter  noted,  when  the  bill 
of  exceptions  shall  be  duly  certified  up/' 

But  the  record  shows  no  bill  of  exceptions  *'duly  certi- 
fied  up,*',  nor  any  certificate  from  the  clerk  of  the  Lake 
Circuit  Court  as  to-  any  bill  of  exceptioijs  filed  in  his  of- 
fice. If  a  bill  was  filed,  the  transcript  should  show  the 
fact  under  the  seal  and  certificate  of  the  clerk.  Section 
641,  R.  S.  1894  (section  629,  R.  S.  1881);  Loy  v,  ioy, 
90  Ind.  404;  Shidae  v.  Mc  Williams,  104  Ind.  512;  Nof- 
singer  v.  Reynolds,  52  Ind.  218;  Huff,  Exr.,  v.  Krause, 
Admr.,  63  Ind.  396;  Conkey  v.  Conder,  137  Ind.  441. 

We  find  with  the  record,  but  not  in  any  way  attached 
to  it,  a  package  of  papers  purporting  to  be  a  stenog- 
rapher's longhand  manuscript  of  the  evidence  in  the 
case;  but  this  manuscript  is  not  certified  to  as  ''filed 
with  the  clerk  of  the  court,"  nor  as  "incorporated  in  a 
bill  of  exceptions,"  as  required  by  section  1476,  R.  S. 
1894  (section  1410,  R.  S.  1881);  nor  does  the  clerk's 
certificate  appear  in  connection  with  it  for  any  purpose. 
It  is,  therefore,  no  part  of  the  record.  Wagoner  v.  Wil- 
son, 108  Ind.  210. 

The  correctness  of  the  court's  ruling  on  the  motion 
for  a  new  trial  depends  wholly  upon  the  evidence.  The 
evidence,  therefore,  not  being  in  the  record  no  question 
arises  under  the  third  assignment  of  error. 

From  the  files  of  the  case  it  appears  that,  soon  after 
the  filing  of  their  supersedeas  brief,  counsel  for  appel- 
lant, for  cause  not  shown,  withdrew  their  appearance 
and  abandoned  the  appeal. 

Judgment  afiirmed. 
Filed  Sept.  25,  1894. 
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t43  839  Corey,  Executor,  v.  Springer  et  al. 

138   fi06  ^, 

di66  464  Will. — ConstnuHon  of. — Seal  Estate, — Expectancy, — CondUianal  Fee, 

— D^easible  Interest, — S.  died  testate  in  1871,  leaving  his  widow,  a 
son  and  two  daughters  as  his  only  heirs  at  law.  The  will  provided 
as  follows:  *^Item  tkird,—l\,  is  my  will,  after  the  payments  afore- 
said are  made,  and  after  expenses  of  administration  are  all  paid, 
that  my  wife,  *  *  if  she  shall  survive  me,  and  remain  my  widow, 
'  shall  have  the  use  of  all  the  remainder  of  my  estate,  both  real  and 
personal,  during  her  lifetime,  *  *  to  be  kept  and  used  by  her 
during  *  *  her  natural  life,  if  she  so  long  remain  my  widow ; 
but  in  case  of  her  marriage  after  my  deceased,  this  provision  of  my 
will  to  be  void,  *  *  and,  in  that  case,  I  desire  that  she  take  out 
of  my  estate,  *  *  only  such  provision  as  the  laws  of  the  State  of 
Indiana  make  for  widows  at  the  time  of  my  death.  Item  four, — At 
the  death  of  my  wife,  if  she  shall  not  marry  again,  I  bequeath  all 
my  property,  share  and  share  alike,  to  my  children  *  *  *.  In 
case  my  wife  should  again  marry,  and  so  take  the  provision  herein 
made  for  her,  *  *  I  bequeath  the  remainder  of  my  estate  *  * 
to  my  children,    *    *    as  provided  in  the  former  part  of  this  will." 

Ileldy  that  the  children  of  S.  took  a  conditional  fee  in  expectancy, 
which  was  to  ripen  into  an  absolute  fee  at  the  death  of  the  widow. 

Held  J  also,  that  the  son  having  died  prior  to  the  widow,  who  is  still 
unmarried,  his  estate  was  a  defeasible  one,  which  was  thereby  de- 
feated, and  there  remains  no  interest  which  can  be  subjected  to  the 
payment  of  the  son's  debts. 

Same. — Distribution  to  Children  at  Death  of  Widow, — Where  there  is  an 
expressed  or  fairly  implied  intention  to  fix  the  time  for  distribution 
of  the  testator's  estate  to  his  children,  '*at  the  death  of  his  widow," 
the  law  will  uphold  his  purpose  and  intention. 

From  the  Rush  Circuit  Court. 

0.  G,  Miller,  W.  A.  Moore,  J,  M,  Stevens,  G,  SextoUy 
J.  E,  Watson  and  T.  J.  Newkirk,  for  appellant. 
W.  J.  Henley  and  L.  D,  Guffin,  for  appellees. 

Dailey,  J. — ^This  action  involves  the  construction  of 
the  last  will  of  Gabriel  Springer,  deceased.  Said  Gabriel 
Springer  died  testate  in  1871,  leaving  as  his  only  heirs 
at  law,  his  wife    Hannah  Springer,  his  son  John  J. 
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Springer,  and  his  two  daughters  Nancy  J.  Miller  and 
Sarah  Bromlett.  John  J.  Springer  died  testate  in  Rush 
county,  Indiana,  on  December  25,  1891,  leaving  neither 
wife  nor  issue  surviving  him.  Nancy  J.  Miller  died, 
leaving  Oscar  Miller  and  Roy  H.  Miller,  her  only  chil- 
dren and  heirs  at  law  surviving.  Sarah  Bromlet  died, 
leaving  her  children.  Perry  F.  Bromlett,  Wesley  F. 
Bromlett  and  Jesse  T.  Bromlett,  defendants  herein,  sur- 
viving. The  widow,  Hannah  Springer,  still  survives  and 
since  the  testator's  death  has  remained  unmarried.  The 
appellant,  as  executor  of  the  last  will  of  John  J.  Springer, 
deceased,  filed  his  petition  in  the  Rush  Circuit  Court, 
to  sell  certain  real  estate  embraced  in  the  will  of  Gabriel 
Springer,  deceased,  to  pay  the  debts  of  the  testator,  John 
J.  Springer,  to  which  petition  the  appellees  are  parties 
defendant. 

The  defendants,  Oscar  Miller  and  Roy  H.  Miller,  by 
their  guardian  ad  litem ,  William  J.  Henley,  and  Perry 
F.,  Wesley  F.,  and  Jesse  T.  Bromlett,  by  their  guard- 
ian ad  litem,  Lot  D.  GuflSn,  have  filed  their  answers 
thereto,  setting  up  the  will  of  said  Gabriel  Springer. 
The  controversy  which  arises  upon  demurrer  to  the*  an- 
swer is,  what  was  the  nature  of  the  estate  devised  by 
said  Gabriel's  will  to  John  J.  Springer,  appellant's 
testator?  The  items  of  the  will  which  call  for  construc- 
tion are  the  third  and  fourth.     They  are  as  follows: 

**Item  third.  It  is  my  will,  after  the  payments  aforesaid 
are  made,  and  after  the  expenses  of  administration  are  all 
paid,  that  my  wife,  Hannah  Springer,  if  she  shall  sur- 
vive me,  and  remain  my  widow,  shall  have  the  use  of 
all  the  remainder  of  my  estate,  both  real  and  personal, 
during  her  lifetime,  and  I  accordingly  bequeath  the  same 
to  her  as  aforesaid,  to  be  kept  and  used  by  her  during 
the  time  of  her  natural  life,  if  she  so  long  remain  my 
widow;  but  in  case  of  her  marriage  after  mj^  decease, 
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this  provision  of  my  will  to  be  void,  and  to  be  of  no 
effect,  and  in  that  case,  I  desire  that  she  take  out  of  my 
estate,  real  and  personal,  only  such  provision  as  the 
laws  of  the  State  of  Indiana  make  for  widows  at  the 
time  of  my  death. 

^*Item  fourth.  At  the  death  of  my  wife,  if  she  shall  not 
marry  again,  I  bequeath  all  my  property,  share  and 
share  alike,  to  my  children.  If  any  of  my  children 
shall  be  dead  at  the  time  of  such  distribution  or  disposi- 
tion, leaving  children,  such  children  are  to  take  the 
share  of  their  deceased  father  or  mother,  as  the  case  may 
be.  In  case  my  wife  should  again  marry,  and  so  take 
the  provision  herein  made  for  her,  in  that  event,  under 
the  law  of  Indiana,  I  bequeath  the  remainder  of  my 
estate,  real  and  personal,  to  my  children,  and  to  the 
representatives  of  such  as  may  be  dead,  if  any,  as  pro- 
vided in  the  former  part  of  this  will." 

As  we  understand  the  contention,  appellant  insists 
that  by  the  terms  of  the  will,  the  widow,  Hannah 
Springer,  took  an  estate  for  life  in  the  lands  in 
controversy,  and  that  a  remainder  in  fee  vested  in 
Gabriel  Springer's  children,  of  whom  John  J.  Springer 
was  one;  and  that  such  remainder  in  fee  vested 
absolutely  and  unconditionally  in  said  John  at  the 
time  of  his  father's  death.  Appellees  assume,  upon 
the  contrary,  viewing  the  matter  aside  from  the  at- 
tempted limitation  concerning,  or  with  respect  to  mar- 
riage, that  after  carving  out  a  life  estate  for  his  widow, 
it  was  the  manifest  intention  of  the  testator,  bv  the 
terms  of  his  will,  to  give  to  his  children  living  at  her 
death,  and  to  the  descendants  of  such  as  were  then  dead, 
a  vested  remainder;  that  the  testator  appointed  a  fixed 
time  when  the  conditional  fee  should  ripen  into  an 
absolute  fee  in  his  children;  a  time  when  the  division 
or  distribution,  as  he  styles  it,  should  take  place,  and 
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that  time  was  fixed  at  the  death  of  the  widow.  As 
opposed  to  the  theory  that  John  J.  Springer  took  an 
absolute,  unalterable  and  unconditional  fee  at  the  time 
of  the  testator's  death,  it  is  jnaintained  by  the  appellee 
that  the  remainder  over  to  him .  at  the  time  of  the 
testator's  death  was  only  in  the  nature  of  a  vested 
remainder;  that  it  was  alterable,  conditional  and  limited, 
and  that  the  time  fixed  by  the  testator  himself  for  its 
ripening  into  a  certain  and  absolute  fee-simple  was  at 
the  event  of  the  widow's  death.  In  our  opinion  the  con- 
troversy in  this  case  does  not  depend  upon  a  solution  of 
the  question,  whether  the  remainder  to  the  son  was  a 
vested  or  a  contingent  one.  It  is  not  contended  by  the 
appellees  that  the  remainder  to  him  was  contingent  in 
the  technical  sense  of  the  term.  The  test  as  to  whether 
an  estate  is  vested  or  contingent  is  this:  '*The  right 
and  capacity  of  the  remainderman  to  take  possession  of 
the  estate,  if  the  possession  were  to  become  vacant,  and 
the  certainty  that  the  event;  upon  which  the  vacancy 
depends,  must  happen  some  time,  and  not  the  certainty 
that  it  will  happen  in  the  lifetime  of  the  remainderman, 
determine  whether  or  not  the  estate  is  vested  or  contin- 
gent." Bruce  v.  Bisaell,  119  Ind.  525,  on  p.  530,  citing 
Croxall  V.  Shererd,  5  Wall.  268;  Tiedeman  Real  Prop., 
section  401.  These  authorities  establish  the  doctrine 
that  an  estate  in  remainder  is  not  rendered  contingent 
by  the  uncertainty  of  the  time  of  enjoyment.  "It  is  the 
uncertainty  of  the  right  that  renders  an  estate  contin- 
gent, and  not  the  uncertainty  of  the  enjoyment.'*  Wood 
V.  RobertsoTiy  113  Ind.  323,  on  p.  325.  In  the  construc- 
tion of  wills,  it  is  a  familiar  rule  that  the  intention  of 
the  testator  must  prevail.  Wood  v.  Robertson,  supra,  on 
p.  326.  The  fundamental  rule  in  the  construction  of 
wills  is,  that  the  intention  of  the  testator,  if  not  incon- 
sistent with  some  established  rule  of  law,  must  control. 
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Jackson  v.  Hoover,  26  Ind.  511;  Butler,  Guar,^  v.  Moore, 
Exr.,  94  Ind.  359;  Nading  v.  Elliott,  137  Ind.  261. 

Courts,  in  giving  an  interpretation  to  a  will,  may  place 
themselves  in  the  situation  of  the  testator,  examine  the 
surroundings,  and 'then,  from  the  language  used,  arrive 
at  his  intention.  Jackson  v.  Hoover,  supra;  Price  v. 
Price,  89  Ind  90. 

In  the  light  of  these  rules  it  is  proper  to  consider  the 
language  employed  by  the  testator,  and  ascertain  its  force 
and  significance.  Aside  from  the  provisions  made  in  the 
event  of  the  widow's  marriage,  the  third  item  of  the  will 
devises  an  estate  for  life  to  his  widow.  The  fourth  item 
then  reads:  *'At  the  death  of  my  wife  I  bequeath  all  my 
property,  share  and  share  alike,  to  my  children.  If  any  of 
my  children  shall  be  dead  at  the  time^of  such  distribution 
or  disposition,  leaving  children,  such  children  are  to 
take  the  share  of  their  deceased  father  or  mother,  as  the 
case  may  be." 

Here  the  testator,  in  language  clear  and  unmistakable 
as  could  be  employed,  fixes  the  time  for  "such  distribu- 
tion" or  final  disposition  to  occur,  viz.,  "at  the  death  of 
his  widow."  Until  this  event  shall  happen,  he  holds 
the  fee  conditional  and  in  abeyance,  subject  to  alteration, 
and  only  to  ripen  and  fasten  absolutely  in  his  children 
surviving  at  the  death  of  his  unmarried  widow.  Ap- 
pellant's counsel  state  the  rule  correctly,  that  "the  law 
favors  vested  estates,  and  remainders  will  never  be  held 
to  be  contingent  when  they  can  consistently,  with  the 
intention  of  the  testator,  be  held  to  be  vested.  Words  of 
survivorship,  generally,  in  the  absence  of  an  expressed 
or  implied  intention  to  the  contrary,  are  construed  to 
refer  to  the  testator's  death.  Boling  v.  Miller,  133  Ind. 
602;  Davidson  v.  Bates,  111  Ind.  391;  Harris  v.  Carpen- 
ter, 109  Ind.  540;  Davidson  v.  Koehler,  76  Ind.  398; 
Bruce  v.  Bissell,  supra. 
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But  the  converse  is  true,  that  where  there  is  an  ex- 
pressed or  fairly  implied  intention  to  the  contrary,  the 
law  will  carry  into  effect  the  evident  purpose  of  the  tes- 
tator. And  where  the  testator  fixes  the  time,  by  ex- 
pressed or  fairly  implied  intention,  for  the  distribution 
of  his  estate  to  his  children,  at  the  death  of  his  widow, 
the  law  will  uphold  his  purpose  and  intention.  Wood  v. 
Robertson,  supra. 

A  conditional  fee  may  be  created  by  will  as  well  as  by 
a  deed.  It  is  by  no  means  uncommon  to  affix  conditions 
to  a  devise,  and  a  less  estate  may  be  granted  to  continue 
until  the  happening  of  a  prescribed  event,  then  to  en- 
large into  an  absolute  fee.  Shimer  v.  Mann,  99  Ind. 
190  (198). 

It  is  evident,  in  this  case,  that  John  J.  Springer,  by 
the  terms  of  the  will,  took  a  conditional  fee;  that  his  es- 
tate in  expectancy  was  to  enlarge  and  ripen  into  an  ab- 
solute fee  at  the  death  of  the  widow;  that  he  having  died 
prior  to  that  event  his  estate  was  a  defeasible  one,  which 
has  been  defeated,  and  there  remains  no  interest  which 
the  appellant,  as  executor,  can  seize  upon  or  sell  by  the 
order  of  the  court  to  pay  his  debts.  A  will  ought  to  be 
so  construed  as  to  give  effect  to  all  its  provisions,  and 
make  it  a  harmonious  whole.  Jackson  v.  Hoover ,  supra; 
Cooper  V.  Hayes,  96  Ind.  386;  Wood  v.  Robertson,  supra, 
on  p.  326;'  Nading  v.  Elliott,  supra;  Brumfield  v.  Drook, 
101  Ind.  190. 

In  this  controversy  between  the  parties,  it  is  the  con- 
tention of  the  appellant's  counsel,  in  their  reply  brief, 
that  the  will  must  stand  as  if  there  was  no  provision  with 
reference  to  the  widow;  that  those  provisions  are  in  re- 
straint of  marriage,  and  void  under  section  2567,  R.  S. 
1881;   Burns   Rev.  1894,  section  2737. 

As  the  widow,  Hannah  Springer,  is  still  living  and 
unmarried,  and  John  J.  Springer  departed  this  life  with- 
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out  issue,  no  question  is  presented  for  our  consideration 
as  to  whether  the  devise  and  bequest  contained  in  the 
will  concerning  the  widow's  interest^  if  she  should  mar- 
ry, are  limitations  of  the  estate  merely,  or  conditions  in 
restraint  of  marriage  within  the  meaning  of  the  statute. 
If  the  question  were  before  us  it  would  be  easy  of  solu- 
tion. In  4  Kent's  Com.,  126,  the  distinction  is  defined 
between  words  of  limitation  and  words  of  condition,  as 
follows:  ''Words  of  limitation  mark  the  period  which 
is. to  determine  the  estate;  but  words  of  condition  render 
the  estate  liable  to  be  defeated  in  the  intermediate  time,  if 
the  event  expressed  in  the  condition  arises  before  the  de- 
termination of  the  estate,  or  completion  of  the  period  de- 
scribed by  the  limitation.  The  one  specifies  the  utmost 
time  of  continuance,  and  the  other  marks  some  event, 
which,  if  it  takes  place  in  the  course  of  that  time,  will 
defeat  the  estate.''     We  find  no  error  in  the  record. 

The  judgment  is  affirmed. 

Filed  April  26,  1894;  petition  for  a  rehearing  overruled  Sept.  21,  '94. 
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166  132  The  City  op  South  Bend  et  al.  v.  Lewis. 

156    142 

156  163  Election. — For  Adoption  of  Proposed  Measure, — Majority, — Failure  to 
Vote, — Acquiescence, — Where  a  measure  is  proposed  to  the  people, 
and  its  adoption  made  to  depend  on  a  vote  of  the  majority,  those 
who  do  not  vote  are  considered  as  acquiescing  in  the  result  declared 
by  those  who  do  vote,  even  though  those  voting  constitute  a  minor- 
ity of  those  entitled  to  vote. 
Same. —  When  Majority  of  all  Votes  Bequired. — Begular  Election. — Where 
a  question  is  required  to  be  submitted  at  a  certain  regular  election, 
and  is  made  to  depend  upon  a  majority  of  the  votes  cast  at  '^sach 
election/'  a  majority  of  all  the  votes  cast  at  the  election  is  meant. 
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and  not  merely  d  majority  of  the  votes  cast  on  that  particular  ques- 
tion. 

Samb. —  When  Less  tfian  a  Majority  of  all  Votes  Sufficient. — Where, 
at  a  general  election,  a  proposition  is  submitted  to  the  voters,  the 
result  of  the  vote  on  the  proposition  will  be  determined  by  the 
votes  cast  for  and  against  it,  in  the  absence  of  a  provision  in  the 
law,  under  which  it  is  submitted,  to  the  contrary. 

Same. —  Votes  Upon  Particular  Proposition, —  What  Required. — Where  a 
legislative  body  provides  that  a  proposition  shall  be  submitted  to 
the  votejTs,  that  those  in  favor  of  the  proposition  shall  cast  an  af- 
'firmative  vote,  and  that  those  electors  opposed  to  the  proposition 
shall  cast  a  negative  vote,  and  that  a  * 'majority  of  the  votes  given" 
shall  be  requisite  to  the  adoption  of  the  proposed  measure,  then  the 
only  votes  to  be  counted  and  considered,  in  determining  whether 
the  measure  is  adopted  or  not  are  those  which  are  given  on  the  par- 
ticular question  involved. 

Same. — Union  of  City  and  Town. — Election  Upon. —  Vote  Bequired. — 
Statute  Construed. — The  act  of  February  16,  1857,  for  the  union  of 
cities  and  towns,  being  sections  3233  et  seq.y  R.  S.  1881,  requiring 
the  votes  of  a  majority  of  the  qualified  voters  of  each  corporation, 
at  a  special  election  held  on  a  day  to  be  fixed  by  the  city  and  town 
authorities  for  the  purpose  of  determining  the  matter,  the  result  of 
which  is  to  be  specially  canvassed  and  declared,  only  contemplates 
a  majority  of  the  persons  voting  upon  the  proposition  for  union,  and 
the  fact  that  the  day  fixed  for  the  election  is  the  day  upon  which 
the  general  municipal  election  is  required  by  law  to  be  held,  and 
that  the  votes  cast  in  favor  of ^  such  proposition  do  not  constitute 
a  majority  of  the  votes  cast  for  municipal  ofBicers,  does  not  affect 
the  result. 

From  the  St.  Joseph  Circuit  Court. 

/.  G.  Orr  and  A.  Anderson,  for  appellants. 
L.  Hubbard,  for  appellee. 

Dailey,  J. — ^This  was  an  action  for  injunction  brought 
by  Mary  C.  Lewis,  appellee,  against  the  City  of  South  Bend 
and  the  Town  of  My ler  et  al . ,  in  order  to  contest  the  validity 
of  proceedings  for  the  annexation  of  the  Town  of  Myler  to 
the  City  of  South  Bend.  It  is  claimed  by  the  appellee 
that  the  proceedings  for  annexation  are  defective  in  this, 
that  the  proposition  to  annex  the  Town  of  Myler  to  the 
Vol.  138—33 
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City  of  South  Bend  was  not  voted  for  by  a  requisite 
majority  of  the  voters  of  the  City  of  South  Bend.  The 
facts  were  found  specially  by  the  judge  of  the  circuit 
court,  and  the  only  error  assigned  is  that  the  court  erred 
in  its  conclusions  of  law. 

The  questions  involved  in  this  case  have  arisen  under 
the  act  of  February  16,  1857,  for  the  union  of  cities 
and  towns,  being  sections  3233  to  3242,  Revised  Statutes 
of  1881. 

Section  1,  of  said  act,  provides  that  where  an  incor- 
porated town  and  incorporated  city  adjoin  each  other 
they  may  be  consolidated  or  united,  provided  a  ''major- 
ity of  the  qualified  voters  of  the  town  and  a  majority  of 
the  qualified  voters  of  the  city  shall  vote  in  favor  thereof, 
at  elections  to  be  held  as  hereinafter  provided." 

Section  2  provides  for  an  agreement  between  the  com- 
mon council  of  the  city  and  the  trustees  of  the  town  as 
to  the  terms  and  conditions  of  the  union,  etc.,  and  as  to 
the  day  upon  which  ''an  election  shall  be  held  for  the 
people  of  such  town  and  city  to  vote  upon  the  question** 
of  such  union,  etc. 

Section  3  provides  for  the  publishing  of  said  agree- 
ment for  three  weeks  before  "such  election,''  etc. 

Section  4  provides  that  "the  election  above  provided 
for"  shall  be  held  at  the  time  agreed  on,  at  the  same 
place  where  elections  are  usually  held,  and  shall  be  gov- 
erned by  the  same  laws,  etc. 

Section  5  prescribes  the  form  of  ballots  to  be  used,  re- 
quiring those  who  vote  in  favor  of  the  proposition  to 
have  the  word  "Union"  on  their  tickets;  those  against, 
the  words  '*No  Union,"  etc. 

Section  6  is  as  follows:  "The  inspectors  and  judges 
of  the  election  shall  report  to  the  common  council,  and 
president  and  trustees,  respectively,  the  result  of  such 
election.     And  the  report  of  the  inspectors  and  judges 
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of  the  town  election  shall  be  entered  on  the  records  of 
the  president  and  trustees,  and  a  certified  copy  thereof 
delivered  to  the  clerk  of  the  city;  and  the  report  of  the 
inspectors  and  judges  of  the  city  election  shall  be  en- 
tered on  the  records  of  the  common  council,  and  a  cer- 
tified copy  thereof  delivered  to  the  clerk  of  the  town. 
And  if  a  majority  of  the  votes  given  in  the  town  as  well 
as  a  majority  of  the  votes  given  in  the  city  are  in  favor 
of  union  or  annexation,  then  the  president  and  trustees 
and  the  common  council  shall  meet  at  the  council 
chamber  of  the  city  council,  and,  by  resolution,  declare 
that  the  town  is  annexed  to  the  city,  or  the  two  united, 
as  the  case  may  be,  according  to  the  agreement  afore- 
said. And  such  resolution  shall  be  entered  on  the  re- 
cords of  the  city  council,  and  such  record,  and  certified 
copies  thereof,  shall  be  conclusive  evidence  of  such  union 
or  annexation,  and  a  copy  of  such  resolution  shall  also 
be  recorded  in  the  recorder's  office  of  the  county  where 
such  city  is  situated,  and  copies  of  such  record  shall  be 
good  evidence  in  all  courts." 

The  facts  in  this  case  are  set  forth  in  the  special  find- 
ings, and  are  briefly  as  follows:  The  town  of  Myler  was 
a  suburb  of  the  City  of  South  Bend,  and  on  the  31st 
day  of  March,  1892,  the  common  council  of  the  city  of 
South  Bend  and  the  president  and  board  of  trustees  of 
the  Town  of  Myler  agreed  upon  the  terms  of  union  of 
said  town  to  said  city.  The  day  agreed  upon  for  an  elec- 
tion was  May  3,  1892,  the  day  of  the  general  city  elec- 
tion in  said  city.  The  preliminary  steps  were  all  taken, 
and  the  law  was  fully  complied  with. 

At  the  election  held  on  May  3d  in  the  city,  1,750  votes 
were  cast  in  favor  of  the  said  proposition,  and  237  votes 
were  cast  against  the  same.  In  the  town  39  votes  were 
cast  in  favor  of  the  proposition,  and  6  votes  against  it. 
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The  total  number  of  votes  cast  for  candidates  at  the  city 
election  was  over  5,000. 

On  the  9th  day  of  May,  1892,  at  a  joint  meeting  of 
the  trustees  of  the  said  Town  of  Myler,  and  the  common 
council  of  the  said  city,  in  the  council  chamber  of  the 
said  City  of  South  Bend,  a  resolution  was  adopted  de- 
claring that  the  Town  of  Myler  had  been  annexed  to  the 
City  of  South  Bend.  ; 

On  the  7th  day  of  December,  1892,  the  appellee  filed 
her  complaint  in  the  St.  Joseph  Circuit  Court  on  behalf 
of  herself  and  all  of  the  other  property  owners  in  the 
Town  of  Myler,  to  declare  said  annexation  proceedings 
void,  and  to  enjoin  the  collection  of  city  taxes.  The 
only  question  presented  in  this  case  is,  whether  the 
proposition  for  annexation  requires  a  majority  of  the 
votes  cast  for  and  against  the  particular  proposition,  or 
whether  it  requires  an  affirmative  vote  of  a  majority  of 
all  persons  who  voted  for  candidates  at  the  city  election 
held  at  the  same  time. 

It  is  now  well  settled,  both  in  England  and  in  this 
country,  that  when  an  election  is  to  be  held  at  which  a 
subject-matter  is  to  be  determined  by  a  majority  of  the 
voters  entitled  to  cast  ballots  thereat,  those  who  absent 
themselves  from  such  election  or  those  who,  though 
present,  fiibstain  from  voting,  are  considered  as  acquiesc- 
ing in  the  result  declared  by  those  who  do  vote,  even 
though  those  voting  may  constitute  a  minority  of  those 
entitled  to  vote.  McCrary  Elections,  section  173.  People, 
exrel.y  v.  Warfieldy  20  111.  160;  Gillespie  v.  Palmer,  20 
Wis.  572;  Louisville,  etc,  R.  R,  Co.  v.  County  Court  of 
Davidson,  1  Sneed  637  (692);  Angell  &  Ames  Corp. 
(9th  ed.),  sections  499-500;  St.  Joseph  Tp.  y.RogerSy  16 

Wall.  644;  County  of  Cass  v.  Johnston,  95  U.  S.  360  (369  ); 
Board  of  Supervisors  Carroll  County  v.  Smith,  4  Sup.  Ct. 

Reporter,  539. 
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A  careful  examination  of  the  cases  will  show  that  in 
every  case  the  decision  rests  upon  the  construction  placed 
upon  the  statutes  under  which  the  election  is  held.  The 
statutes  of  the  several  States  are  different  on  the  subject 
of  elections.  In  some  States  the  statutes  require  a 
"majority  of  the  votes;'*  others  "a  majority  of  the  voters 
voting/'  etc. 

The  case  of  the  Board  of  Supervisors  Carroll  County 
V.  Smithy  supra,  arose  upon  the  construction  to  be 
placed  on  the  words  "two-thirds  of  the  voters/'  in  the 
constitution  of  Mississippi.  The  act  referred  to  required 
the  question  of  subscription  or  no  subscription,  to  be 
submitted  to  the  decision  of  the  qualified  voters  of 
the  county,  city,  or  town,  and  if  "two-thirds  of  the 
qualified  voters"  be  in  favor  of  the  subscription  the 
authorities  are  authorized  to  subscribe,  etc.  There  were, 
on  the  day  of  election,  3,129  registered  voters  in  the 
county,  but  only  1,280  of  the  voters  voted  at  the  elec- 
tion, of  whom  918  voted  in  favor,  and  362  against  the 
proposition.  The  court  said,  on  page  544:  "The  assent 
of  two-thirds  of  the  qualified  voters  of  the  county,  at  an 
election  lawfully  held  for  that  purpose,  to  a  proposed 
issue  of  municipal  bonds,  intended  by  that  instrument, 
meant  the  vote  of  two-thirds  of  the  qualified  voters  pres- 
ent,Jand  voting  at  such  election  in  its  favor,  as  determined 
by  the  olBScial  return  of  the  result.  The  words  'qualified 
voters'  as  used  in  the  constitution  must  be  taken  *  not 
those  qualified  and  entitled  to  vote,  but  those  qualified 
and  actually  voting.  In  that  connection  a  voter  is  one 
who  votes,  not  one  who,  although  qualified  to  vote,  does 
not  vote." 

When  a  question  or  an  election  is  put  to  the  people, 
and  is  made  to  depend  upon  the  vote  of  a  majority,  there 
can  be  no  other  test  of  the  number  entitled  to  vote  but 
the  ballot.     If,  in  fact,  there  be  some  or  many  who  do 
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not  attend  and  exercise  the  privilege  of  voting,  it  must 
be  presumed  that  they  concur  with  the  majority  who  do 
attend,  if  indeed  they  can  be  known  at  all  to  have  an  ex- 
istence. Certainly  it  would  be  competent  for  the  legis- 
lators to  prescribe  a  different  rule;  but  when  they  simply 
refer  a  question  to  the  decision  of  a  majority  of  the  *  'vo- 
ters of  a  county,*'  it  can  not  be  understood  that  they 
mean  anything  more  than  those  who  see  fit  to  exercise 
the  privilege.  Louisville,  eic.yR.  R.  Co,  v.  County  Court 
of  Davidson,  supra,  1  Sneed  637,  62  Am.  Dec.  424(452). 

In  Southworth  v.  Palmyra,  etc.,  R,  R,  Co.,  2  Mich.  287, 
it  is  held  that  where  a  constitution  requires  that  acts  of 
incorporation  shall  have  *'the  assent  of  at  least  two- thirds 
of  each'house,"  the  word  ''house"  means  members  pres- 
ent doing  business — those  forming  a  quorum — and  not  a 
majority  of  all  the  members  elected. 

In  St.  Joseph  Tp.  v.  Rogers,  supra,  a  statute  of 
Illinois,  by  its  12th  section,  authorized  any  township 
along  the  line  of  a  railroad  named  to  subscribe  to  its 
stock. 

But  it  was  provided  in  the  13th  section  of  the  same  act 
that  no  subscription  should  be  made  until  notice  had 
been  given  to  the  legal  voters  to  meet  for  the  purpose  of 
voting  on  the  matter:  Provided,  that  where  elections  have 
already  been  held,  and  a  majority  of  the  Jegal  voters  of 
any  township  were  in  favor  of  a  subscription,  no  further 
election  should  be  necessary. 

At  an  election  held  before  the  passage  of  this  act,  in 
St.  Joseph  township,  only  seventy-five  persons  voted, 
while  in  fact  there  were  three  hundred  legal  voters  in 
that  township. 

Held,  that  a  majority  of  those  voting  was  suflBcient  to 
authorize  a  subscription,  although  all  of  the  voters  vo- 
ting on  both  sides  were  together  but  a  minority  of  the 
legal  voters  of  the  township. 
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It  is  equally  well  settled  that  where  a  question  is  re- 
quired to  be  submitted  at  a  general  election,  and  a  * 'ma- 
jority of  the  voters''  at '  'such  election' '  is  required  to  adopt 
the  measure,  that  a  majority  of  those  voting  atthe  election 
is  required,  and  not  merely  a  majority  of  those  voting  on 
the  proposition.  McCrary  Elections,  section  552;  State, 
€z  reLy  V.  County  ComWa,  6  Neb.  474;  People  v.  Brown, 
11  111.  478;  Enyart  v.  Trustees,  etc.,  25  Ohio  St.  618; 
Everett  v.  Smith,  52  Minn.  53;  Bayard  v.  Klinge,  16 
Minn.  249. 

The  rule  is  clearly  and  forcibly  stated  by  Chief  Justice 
Ripley  in  the  latter  case.  He  says:  "Hence  consider- 
ing that  the  constitution  requires  such  law  to  be  submit- 
ted to  the  electors  at  a  general  election,  that  the  returns 
would  show  the  actual  number  of  persons  present  at  such 
elections  voting  on  any  question;  that  as  a  general  rule 
it  is  the  duty  of  every  elector  to  attend  and  vote  at  such 
general  election,  and  that  the  law  presumes  that  every 
-citizen  does  his  duty;"  they  (the court)  hold  that  in  the 
eye  of  the  law  those  present  and  voting  at  such  election, 
not  on  any  question  then  submitted,  but  on  any  ques- 
tion then  to  be  voted  on,  constitute  the  electors  of  the 
county  in  the  sense  in  which  article  2,  section  18,  of  the 
constitution  uses  such  words;  that  is  to  say,  that  body, 
the  adoption  by  a  majority  of  whom,  of  such  law  as  is 
referred  to,  would  be  the  adoption  thereof  by  a  majority 
of  the  electors  of  the  county. 

In  Enyart  v.  Trustees,  etc.,  svpra,  a  question  was 
required  to  be  determined  by  a  "majority  of  the  electors 
of  the  said  township,  at  some  regular  election."  The 
question  was  submitted  at  the  presidential  election. 
Held,  that  it  required  a  majority  of  the  votes  cast  for 
President  and  Vice-President. 

In  People  v.  Brown,  supra,  the  constitution  declared 
that   the  General  Assembly  may  provide   for  township 
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organization  whenever  a  '^majority  of  the  voters  of  such 
county,  at  any  general  election,"  shall  so  determine. 

The  Legislature  passed  such  a  law,  but  the  fourth  sec- 
tion of  tha  act  provided  that  if  it  appears  by  the  re- 
turns of  said  election  that  a  majority  of  all  votes  cast  for 
or  against  township  organization  should  be  in  favor 
thereof,  then  such  county  should  be  subject  to  and  be 
governed  by  the  act.  At  the  general  election  there  were 
over  six  hundred  votes  cast,  of  which  one  hundred  and 
fifty-three  were  in  favor  of,  and  one  hundred  and  seven 
against,  the  proposition.  It  was  held  that  the  constitu- 
tion required  a  majority  of  all  votes  cast  at  the  general 
election,  and  that  section  4  of  the  act  was  repugnant  to 
the  constitution  and  could  not  stand. 

It  appears  from  an  examination  of  these  cases,  that 
when  an  act  of  the  legislative  body  provides  that  the 
votes  of  a  majority  of  the  voters  of  any  subordinate  cor- 
poration shall  be  requisite  to  the  adoption  of  any  meas- 
ure, then  the  only  question  is,  did  the  measure  receive 
a  majority  of  the  votes  of  the.  electors  voting  on  the  pro- 
posed measure;  but  when  the  act  requires  that  the  ques- 
tion shall  be  voted  on  at  some  general  election  and  re- 
ceive a  majority  of  the  votes  cast  at  such  election,  then 
it  must  be  voted  for  by  a  majority  of  all  the  electors  tak- 
ing part  in  such  general  election. 

In  the  case  under  consideration  there  was  no  require- 
ment that  the  question  of  annexation  should  be  sub- 
mitted at  a  general  election,  but  it  was  left  to  the  officers 
of  the  city  and  town  to  determine  when  the  election  shall 
be  held.  The  forms  of  ballots  to  be  used  are  prescribed 
and  provision  made  for  casting  and  counting  the  votes 
cast  on  the  question  of  annexation  alone.  No  votes,  ex- 
cept those  upon  the  subject,  are  mentioned  or  contem- 
plated in  the  act,  and  the  only  election  named  is  the  one 
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which  is  to  be  agreed  upon  between  the  city  and  town 
authorities. 

This  appeal  presents  but  one  question  for  our  consid- 
eration: Must  a  majority  of  the  voters  of  both  the  city 
and  the  town  vote  in  favor  of  annexation  before  it  can 
be  consummated,  or  is  a  majority  of  those  in  each  place 
voting  directly  upon  the  proposition  only  required? 

Section  3233,  R.  S.  1881  (Burns'  Rev.,  1894,  section 
4208),  provides  that:  ''Where  an  incorporated  town 
and  an  incorporated  city  adjoin  each  other,  they  may  be 
consolidated  or  united,  or  the  town  annexed  to  the  city, 
provided  a  majority  of  the  qualified  voters  of  the  town 
and  a  majority  of  the  qualified  voters  of  the  city  shall 
vote  in  favor  thereof,  at  elections  to  be  held  as  hereinaf- 
ter provided." 

Section  3238,  R.  S.  1881  (Burns'  Rev.,  1894,  section 
4213),  provides  that  the  inspectors  and  judges  of  each 
election  shall  report  the  ''result  of  such  .election,  *  * 
and  if  a  majority  of  the  votes  given  in  the  town,  as 
well  as  a  majority  of  the  votes  given  in  the  city,  are  in 
favor  of  the  union  or  annexation,"  the  authorities  of  the 
two  corporations  shall  meet,  and,  by  resolution,  declare 
them  annexed.  The  word  "given"  obviously  refers  to 
votes  given  on  the  question  of  annexation.  It  is  very 
clear  that  there  was  no  other  election  contemplated  by 
the  Legislature.  The  question  was  one  which  affected 
only  the  people  in  the  particular  vicinity,  and  fixing  the 
day  for  the  election  is  left  to  the  convenience  of  the  peo- 
ple therein. 

In  State,  ezrel.^y.  Babcock,  22  N.W.  Rep.  372,  the  ques- 
tion there  involved  was  required  to  be  submitted  at  the 
election  of  Senators  and  Representatives,  and  required  a 
majority  of  the  votes  cast  at  such  election  to  adopt  it. 
The  court  held  that  the  words  "such  election"  referred  to 
the  election    for    Senators    and   Representatives.      The 
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words/ 'such  election"  in  the  statute  under  considera- 
tion  just  as  plainly  refer  to  the  election  spoken  of  in  the 
preceding  sections,  viz.:  The  annexation  of  the  town  of 
Myler.  The  question  then  arises:  Will  the  fact  that 
the  authorities  of  the  districts  affected  saw  proper  to  sub- 
rait  the  subject  to  the  voters  on  the  day  of  a  municipal 
election  change  the  result  of  the  election  and  have  the 
effect  of  counting  againsi  the  proposition  the  votes  of 
those  who  attended  and  voted  at  the  regular  election, 
but  who  failed  to  vote  on  the  question  submitted  at  the 
special  election?  The  intention  of  the  Legislature  is  to 
be  gathered  from  the  language  of  the  act,  and  every  case 
necessarily  involves  and  turns  upon  the  construction  of 
statute  law. 

In  the  case  of  Board,  etc.,  v.  Winkley,  29  Kan.  36. 
where  a  proposition  to  allow  a  bounty  for  the  growing 
and  cultivation  of  hedges,  was  submitted  to  the  voters 
under  a  statute^  which  provided  that  "If  a  majority  of 
the  votes  cast  are  for  the  bounty  they  shall  declare  said 
law  to  be  in  full  force  and  effect."  The  proposition  was 
voted  on  the  same  day  on  which  the  general  election  for 
township  oflScers  was  held,  and  did  not  receive  a  ma- 
jority of  the  votes  cast  at  the  township  election,  although 
it  did  receive  a  majority  of  the  votes  cast  for  and  against 
it.  Counsel,  therefore,  contended  that  the  proposition 
was  defeated.  It  was  held,  however,  that  the  electors 
who  were  present  at  the  polls,  at  the  called  election,  and 
while  voting  for  township  officers,  did  not  vote  upon  the 
bounty  proposition,  were  presumed  to  assent  to  the  ex- 
pressed will  of  the  majority  of  those  voting  thereon. 

In  State,  ex  reL,  v.  Echols  (Kan.),  20  Pac.  Rep.  523, 
an  election  was  held  to  determine  whether  a  county  high 
school  should  be  established,  and  the  question  was  sub- 
mitted at  the  general  election  of  that  year  for  county  of- 
ficers.    It  was  found  that  2,264  votes  were  cast  upon  the 
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proposition;  1,397  in  favor  of,  and  867  against  it,  while 
there  were  .3,109  votes  cast  for  county  officers.  The  stat- 
ute under  which  the  election  was  held  required  the  ques- 
tion to  be  submitted  to  the  voters  of  the  county  at  a  gen- 
eral or  special  election,  and  provided  that  after  the  elec- 
tion the  ballots  on  such  question  should  be  canvassed  in 
the  same  manner  as  those  for  county  officers,  and  if  a 
majority  of  all  the  votes  cast  shall  be  in  favor  of  estab- 
lishing such  school  the  county  commissioners  are  re- 
quired to  provide  therefor.  It  was  held  that  a  majority 
of  the  votes  cast  on  the  proposition  was  required. 

In  Armour  Bros.,  etc.,  Co.  v.  Board,  etc.,  41  Fed.  Rep. 
321,  an  election  was  held  under  the  laws  of  Kansas, 
relating  to  the  purchase  of  land  for  a  poor  farm,  pro- 
viding  that  the  board  of  county  commissioners  shall 
have  power  to  assess  a  tax,  not  exceeding  $500,  un- 
less the  amount  of  taxes  to  be  assessed  shall  be  sub- 
mitted to  a  vote  of  the  people  at  some  general  election, 
and  the  majority  of  all  the  votes  cast  at  a  poll  opened  for 
that  purpose  shall  be  in  favor  of  such  assessment.  It 
was  held  sufficient  if  the  proposition  received  a  majority 
of  all  the  votes  cast  on  that  particular  question;  that  it 
was  not  necessary  that  it  should  receive  a  majority  of  all 
the  votes  cast  at  the  election.  The  court  further  said  that 
if,  instead  of  saying  *'at  a  poll  opened  for  that  purpose'' 
the  words  *'at  said  election,"  had  been  used  after  the 
word  "cast,"  it  would  have  fairly  expressed  the  meaning 
contended  for  by  the  defendant. 

In  State,  ex  rel.,  v.  Barnes y  55  N.  W.  Rep.  883,  it  ap- 
pears that  Congress,  by  an  act  approved  February  22, 
1889,  known  as  the  ''Enabling  Act,"  directed  the  people 
in  what  is  now  North  Dakota,  to  elect  delegates  to  a  con- 
vention to  formulate  a  constitution  to  be  submitted  to  the 
qualified  electors  for  their  adoption,  and  provided  for  the 
submission,  at  the  same  time,  of  separate  articles  or  ord- 
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inances,  and  required  for  their  adoption  a  '^majority  of 
the  legal  votes  cast."  Article  20  of  the  constitution, 
known  as  the  ''Prohibition  Article,"  was  so  submitted. 
The  time  and  manner  of  electing  State  oflScers  was  left 
entirely  to  the  convention.  The  convention  provided 
for  the  election  of  all  State  officers  at  the  time  of  the  vote 
upon  the  adoption  of  the  constitution.  Article  20  re- 
ceived a  majority  of  the  votes  cast  upon  the  question  of 
its  adoption,  but  did  not  receive  a  majority  of  the  votes 
cast  for  Governor.  It  was  contended,  therefore,  that 
article  20  did  not  receive  a  majority  of  the  ''votes  cast," 
but  the  court  held  that  when  Congress  had  spoken  of 
"the  votes  cast,"  it  had  reference  to  those  cast  upon  the 
particular  objects  which  it  had  directed  to  be  submitted 
to  a  vote  of  the  qualified  electors.  Congress  had  no 
knowledge  that  any  candidates  for  offices  would  be  voted 
for  at  such  election,  and  the  manner  of  their  election  was 
left  under  the  exclusive  control  of  the  constitutional  con- 
vention. And,  further,  it  was  the  vote  upon  the  con- 
stitution and  the  articles,  if  any,  separately  submitted 
which  was  to  be  certified  to  the  President.  And  if,  by 
use  of  the  words  "majority  of  the  votes  cast,"  Congress 
meant  votes  cast  upon  any  subject,,  other  than  those  di- 
rected to  be  certified  to  the  President,  it  would  be  im- 
possible for  that  official  ever  to  ascertain  whether  a  con- 
stitution had  been  legally  adopted,  although,  under  the 
the  act,  the  duty  devolved  upon  him  to  determine  that 
question  at  once. 

In  Walker  v.  Oswald^  11  Atl.  Rep.  (Md.)  711,  section 
7  of  the  act  relating  to  the  adoption  of  high  license,  pro- 
vided that  "the  voters  of  said  county,  at  the  general  elec- 
tion, shall  determine,  by  ballot,  whether  the  provision 
of  this  act  shall  go  into  effect  in  said  county.  Those 
favoring  the  act  will  cast  their  ballots  with  the  words 
printed  or  written  thereon,  'for  high  license  law;'  and 
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those  opposing  the  act  shall  cast  their  ballots  with  the 
words  printed  or  written  thereon,  'against  the  high 
license  law;'  and  it  shall  be  the  duty  of  the  judges  of 
said  election  to  make  a  full  return  of  the  ballots  cast  as 
aforesaid  *,  to  the  clerk  *  *,  who,  'from  the  certified 
return  shall  immediately  make  proclamation  as  to  the 
result  of  said  election.'  '* 

Section  8  provides  that  the  act  shall  take  effect  "if  the 
majority  of  the  voters  of  said  county  shall  determine,  by 
their  ballots,  in  favor  of  the  high  license  law." 

At  the  general  election,  the  aggregate  number  of  votes 
cast  for  the  several  candidates  for  Congress  was  8,680. 
The  number  of  votes  cast  ''for  the  high  license  law"  was 
4,314,  and  the  number  "against  the  high  license  law" 
was  3,825.  The  clerk  issued  his  proclamation  declaring 
the  result  in  favor  of  "high  license  law." 

A  saloon  keeper  applied  for  a  license  under  the  old 
law,  and  the  clerk  refused  to  grant  it,  unless  the  appli- 
cant should  comply  with  the  provisions  of  the  "high 
license  laws."  He  therefore  filed  his  complaint  asking 
for  a  writ  of  mandamus  compelling  the  clerk  to  issue  a 
license.  The  only  question  presented  in  the  appeal,  as 
stated  by  the  judge  who  decided  the  case,  is,  '*did  the 
adoption  of  the  act  depend  upon  its  receiving  in  its  favor 
a  majority  of  the  votes  cast  at  that  election  upon  some 
other  subject  or  subjects?  or  upon  its  receiving  a  majority 
of  the  votes  cast  specifically  for  or  against  adoption?" 

And,  further,  the  court  said:  "This  objection  to  the 
adoption  of  the  act  is  founded  exclusively  upon  the  con- 
struction which  is  sought  to  be  placed  upon  the  words  of 
the  eighth  section,  'a  majority  of  the  voters  of  said 
county,'  taken  in  connection  with  the  evidence  furnished 
by  the  vote  in  the  congressional  canvass,  that  there  were 
more  voters  in  the  county  than  the  number  who  voted 
upon  this  measure." 
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This  brings  up  the  exact,  question  presented  in  this 
case.  The  only  points  of  difference  between  this  statute 
and  ours  is  this:  That  in  the  Maryland  statute  the  question 
was  required  to  be  submitted  at  the  general  election,  but 
the  judges  of  election  were  to  make  a  full  return  of  the 
ballot  *'cast  as  aforesaid.''  In  our  statute,  no  require- 
ment exists  for  submitting  thequestion  at  a  general  elec- 
tion, but  the  result  must  be  declared  from  the  ''votes 
given. "     This  makes  the  effect  of  these  statutes  the  same 

on  this  point. 

''In  regard  to  a  general  election,"  says  the  court,  "it  is 
urged  that  the  highest  aggregate  vote  cast  furnishes  the 
evidence  as  to  the  number  of  the  voters  of  the  county. 
At  a  special  election  it  is  not  improbable  that  only  a 
minority  of  the  voters,  well  known  to  be  an  unmistak- 
able minority,  may  vote.  This  fact  might  be  suscepti- 
ble of  proof, — might  be  in  reality  self-evident.  Yet,  in 
the  latter  instance,  those  who  absent  themselves  from  the 
polls,  and  those  who,  being  present,  abstain  from  voting, 
are  regarded  as  assenting  to  the  result  declared  by  those 
who  do  vote.  Upon  what  principle  would  it  be  incom- 
petent to  apply  the  same  presumption  to  those  who, 
though  attending  a  general  election  and  voting  on  other 
subjects,  abstain  from  voting  upon  one  particular  matter 
like  the  act  in  question?  The  very  concession  that  a 
minority  may  elect  necessarily  implies  that  there  is  a 
large  number  of  voters  who  do  not  vote,  of  whom  that 
minority  is  merely  a  fraction.  Hence  the  admission  that 
a  majority  of  those  entitled  to  vote  did  not  vote,  does  not 
preclude  the  minority  who  actually  do  vote  from  deter- 
mining the  results  by  their  ballots.     *     *     * 

* '  Recurring  to  the  language  of  the  act,  it  will  be  observed 
that  the  Legislature  has  with  particularity  provided  the 
forms  of  the  ballots,  both  for  and  against  the  high  license 
law;  and  that  it  has  prescribed  that  'a  full  return  of  the 
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ballots  cast  as  aforesaid/  that  is  cast  for  and  against  the 
act  should  be  made  by  the  judges  of  election  to  the  clerk, 
and  that  the  latter,  *upon  ttie  certified  returns,  shall 
immediately  make  a  proclamation  of  the  result  of  said 
election.'  What  possible  reason  was  there  for  the  Leg- 
islature making  provision  with  such  exactness  for  "a 
full  return  of  the  ballots  cast,'  both  for  and  against  the 
high  license  law,  and  for  a  proclamation  by  the  clerk 
upon  the  certified  returns,  if  it  were  not  designed  that 
exclusive  reference  to  the  votes  cast  on  that  subject  should 
be  had  in  determining  whether  the  act  did  or  did  not  be- 
come operative?  It  is  perfectly  manifest  that  the  phrase, 
'full  returns  of  the  ballots  cast  as  aforesaid,'  refers  to 
the  votes  cast  for  and  against  the  high  license  law,  and 
to  no  other  votes;  and  that  the  duty  of  the  clerk  to 
'make  proclamation  as  to  the  result  of  said  election,' 
could  only  be  performed  by  announcing  the  result  as 
evidenced  by  the  certified  returns  of  the  votes  cast  upon 
that  subject.  If,  therefore,  he  was  confined,  in  making 
his  proclamation  as  to  the  result  of  the  election,  to  the 
returns  made  to  him  of  the  votes  cast  for  and  against  the 
adoption  of  this  act,  no  votes  cast  at  the  same  election 
for  some  other  purpose  can  be  considered,  counted 
or  resorted  to  in  determining  the  question  of  the  ap- 
proval of  this  measure.  Indeed,  if  the  Legislature  in- 
tended that  the  act  should  not  become  effective,  unless  the 
majority  of  all  the  voters  of  the  county  affirmatively  vo- 
ted for  it,  it  is  difficult  to  conjecture  a  reason  for  the  in- 
sertion of  the  provision  respecting  the  casting  and  count- 
ing of  votes  against  the  measure,  because,  upon  the 
assumption  that  the  construction  contended  for  is  cor- 
rect, if  the  votes  cast  in  favor  of  the  act  had  not  been 
equal  to  the  majority  of  all  the  voters  voting  for  some 
candidate  or  for  some  other  measure  at  that  election,  the  act 
would  have  failed  to  take  eflFect,  notwithstanding  no  votes 
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had  been  cast  against  it  at  all;  and  consequently  it  would 
have  been  wholly  unnecessary  to  make  any  provision 
whatever  for  casting  ballots  against  the  adoption  of  the  law. 
The  proclamation  which  the  clerk  is  directed  to  make  is  *as 
to  the  result  of  said  election;'  that  is,  the  election  held 
upon  this  question.  The  eighth  section  of  the  act  must 
be  read  in  conjunction  with  the  seventh  section,  which 
we  have  been  considering,  and,  thus  read,  clearly  means, 
not  a  majority  of  all  the  voters  of  the  county  voting  upon 
some  other  subject,  but  a  majority  of  all  the  voters  of  the 
county  who  vote  upon  this  act.  The  contrary  construc- 
tion would  place,  these  two  sections  in  antagonism,  and 
would  cause  the  eighth  to  render  nugatory  the  provis- 
ion of  the  seventh  section." 

The  case  of  People,  ex  rel,,  v.  Wiant,  48  111.  263,  is  dis- 
tinguishable from  the  case  at  bar.  It  was  an  application  for 
a  mandamus  to  compel  the  county  treasurer  to  remove  his 
office  to  the  town  of  Wheaton,  which,  it  is  averred,  had 
been  recently  selected  as  the  county  seat  of  DuPage 
county.  The  act  under  which  the  election  was  held  pro- 
vided that  if  it  should  appear  upon  a  canvass  of  the  votes 
that  *'a  majority  of  the  legal  voters  of  the  county  had 
voted  for  removal  to  Wheaton,  then  that  place  should  be 
the  county  seat."  The  election  return's  showed  that  more 
votes  were  cast  for  the  election  of  a  circuit  judge  than 
upon  the  question  of  the  removal  of  the  county  seat,  and 
while  a  majority  cast  upon  the  question  of  county  seat 
removal  was  in  favor  thereof,  yet  there  was  not  a  major- 
itv  of  the  entire  votes  cast,  and  the  mandamus  was  re- 
fused- 

There  are  two  important  points  of  difference  between 
the  Wiant  case  and  the  one  presented  by  this  appeal.  In 
the  former  the  certificate  of  the  clerk  as  to  the  result  of 
the  election  is  not  made  conclusive,  while  in  the  latter, 
by  the  R.  S.  1881,  section  3238,  Burns'  Rev.  1894,  sec- 
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tion  4213,  the  record  of  the  resolution  declaring  the 
town  and  city  united,  it  is  declared,  '* shall  be  conclu- 
sive evidence  of  such  union  or  annexation/'  In  the 
former  it  is  expressly  provided  that  the  result  must  show 
a  '^majority  of  the  votes  of  the  county"  in  favor  of  the 
measure.  In  this  case  the  statute  provides  that  the  re- 
sult of  ''such  election"  shall  be  declared  from  the  votes 
given,  and  the  only  election  contemplated  is  the  one  to  de- 
termine the  particular  question.  It  seems  that  the  learned 
judge  in  the  court  below  considered  the  decision  in  State 
V.  Swift,  69  Ind.  505,  as  decisive  of  this  case.  The  ques- 
tion there  involved  related  to  the  adoption  or  rejection 
of  a  certain  constitutional  amendment  that  had  been 
submitted  to  the  people  for  their  approval.  Particular 
stress  is  laid  upon  the  importance  of  restricting  the 
right  to  change  the  organic  law.  The  court  say  on  page 
519:  ''The  ratification  of  a  constitutional  amendment 
affects  the  rights  of  millions  of  people  who  are  not  elect- 
ors and  can  not  vote,  and  for  an  indefinite  time,  until 
the  amendment  shall  be  abrogated  by  the  same  pow^er 
that  made  it.  In  such  case  the  constitution  requires  a 
majority  of  all  the  electors  to  ratify  the  amendment. 
The  principle  of  plurality,  which  might  ratify  a  consti- 
tutional amendment,  irrepealable  by  legislative  action, 
binding  the  rights  of  two  millions  of  people,  for  an  inde- 
finite period,  by  vote  of  two  electors  against  the  vote  of 
one,  when  the  whole  number  of  votes  cast  were  but  three, 
is  not  only  unconstitutional,  but  it  is  dangerous  to  human 
rights,  and  repugnant  to  the  sense  of  mankind.  As 
the  adoption  of  a  constitution  is  the  considerate  act  of 
an  entire  people,  and  as  it  binds  all  departments  of  the 
government,  and  can  not  be  repealed  except  by  the  same 
power  that  made  it,  its  adoption  should  not  be  left  to  the 
vicissitudes  of  a  meager  plurality  of  votes,  which  the 
Vol.  138—34 
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accidents  of  a  day  might  cast  one  way  or  the  other/' 
The  court  declares  there  is  no  analogy  between  cases 
cited  by  the  appellee,  wherein  taxes  are  assessed  on  fran- 
chises granted  by  a  majority  of  electors,  and  the  ratifi- 
cation of  a  constitutional  amendment;  as   the   former 
affects  the  rights  of  but  few  persons  relative  to  the  whole 
number   of  the   people,  while   the   ratification   of  such 
amendment  affects  the  entire  body.     On  page  523,  they 
say  there  are  very  few  cases,  involving  the  ratification 
of   constitutional   amendments,    and   that   they   ''must 
therefore  rely  upon  the  precedents  and  practices  found 
in  the  history  of  our  own  State."     From  a  careful  ex- 
amination of  the  opinion,  it  seems  the  court  did  not  con- 
sider the  rule  applicable  in  cases  like  the  one  now  under 
consideration,  and  relied  wholly  upon  the  construction 
placed  upon  various  sections  and  amendments  of  sections 
of  the  constitution  of  this  State  as  shown  by  the  debates, 
and  the  importance  of  restricting  constitutional  amend- 
ments.    In  the  State,  ex  reL,  v.  Babcock,  supra,  the  ques- 
tion there  raised  was  as  to  the  number  of  votes  necessary 
to  adopt  an  amendment  to  the  constitution.     It  is  there 
said:     ''Section  1,  article  15,  of  the  constitution,  pro- 
vides:     Either   branch    of    the    Legislature   may   pro- 
pose amendments  to  the  constitution,  and  if  the  same  be 
agreed  [to]  by  three-fifths  of  the  number  elected  to  each 
house,  such  proposed  amendment  shall  be  entered  on  the 
journal,  with  the  yeas  and  nays,  and  published  once  a 
week  in  at  least  one  newspaper  in  each  county  where  a 
newspaper  is  published,  for  three  months  immediately 
preceding  the  next  election  of  senators  and  representa- 
tives, at  which  election  the  same  shall  be  submitted  to 
the  electors  for  approval  or  rejection;  and  if  a  majority 
of  the  electors  voting  at  such  election  adopts  such  amend- 
ments, the  same  shall  become   a  part  of  the  constitu- 
tion    *     *     *;"     and  it   is  further  said  substantiallv: 
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At  the  election  134,000  votes  were  cast  for  governor, 
132,000  for  senators  and  representatives,  51,959  in  favor 
of  the  proposed  amendment,  and  17,786  against  it.  It 
was  held  that  the  section  required  the  majority  of  votes 
cast  for  senators  and  representatives.  The  decision 
rested  on  the  construction  to  be  given  the  constitutional 
provision  under  which  it  was  held.  It  will  be  observed 
that  the  section  quoted  required  the  proposition  to  be 
submitted  to  voters  at  the  election  of  senators  and  repre- 
sentatives, and  provided  "if  a  majority  of  the  voters  at 
such  election  adopts  such  amendment,  the  same  shall 
become  a  part  of  the  constitution."  The  words  ''voting 
at  such  election"  clearly  meant  those  voting  at  the  elec- 
tion of  senators  and  representatives,  and  the  court  said: 
"Those  words  were  evidently  intended  as  a  restriction 
upon  the  right  to  change  the  fundamental  law,  and  not 
permit  a  minority  of  the  people  of  the  State  to  incor- 
porate new  provisions  therein." 

It  is  further  said,  on  page  375,  that  "The  convention 
that  framed  the  constitution  doubtless  presumed  that  if 
an  amendment  was  necessary  and  really  desired  by  the 
people,  a  majority  would  favor  its  adoption;  hence,  be- 
fore an  amendment  can  be  submitted  to  the  people,  at 
least  three-fifths  of  the  members  elected  to  each  house 
must  agree  to  the  proposed  amendment.  It  must  then 
be  submitted  to  the  electors,  *  *  and  the  submission 
must  be  at  the  election  when  Senators  and  Representa- 
tives are  elected,  and  the  majority  of  those  voting  at  such 
election  are  required  to  vote  in  favor  of  the  proposition 
to  adopt  the  same.  The  words  'such  election'  evidently 
refers  to  the  election  for  Senators  and  Representatives." 

In  the  opinion  the  court  criticised  the  case  of  State  v. 
Svnft,  siipra,  69  Ind.  505,  involving  the  same  principle, 
stating  that  the  election  at  which  the  proposed  amendment 
was  to  be  submitted  was  the  township  election,  and  the 
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question  of  amendment  was  the  only  one  requiring  a 
State  canvass  of  the  votes.  And  it  would  seem  that  the 
only  criterion  by  which  the  vote  of  the  State  could  be 
ascertained  was  the  vote  upon  that  question.  It  is  also 
said  the  rule  of  construction,  as  applied  to  statutes  and 
constitutions,  is  to  * 'compare  and  consider  the  several 
parts  of  the  section  and  to  deduce  therefrom  the  purpose 
and  intent  of  the  law  givers.  And,  "in  the  absence  of 
a  statute  or  constitutional  provision  requiring  a  majority 
of  all  the  votes  cast  to  be  in  favor  of  a  proposition, 
there  is  no  doubt  that  a  majority  voting  upon  that  ques- 
tion may  be  considered  as  tacit  assent  to  the  will  of  the 
majority  voting  thereon." 

Applying  such  a  rule  of  construction  to  the  case  of 
State  V.  Swift y  supra,  ii  would  be  difficult  to  reconcile  it 
with  the  Nebraska  case.  It  is,  at  least,  evident  to  our 
minds  that  the  rule  declared  by  the  court  in  State  v. 
Swift,  supra,  should  not  be  extended  so  as  to  embrace 
any  litigation  other  than  that  arising  on  the  question  of 
amending  the  organic  law  of  the  State.  From  an  ex- 
amination of  the  authorities  bearing  upon  the  question, 
we  deduce  the  following  rule:  If,  from  the  language  of 
the  statute,  it  is  intended  that  a  special  vote  shall  be 
cast  upon  a  proposition,  and  the  law  does  not  expressly 
require  the  majority  of  the  votes  cast  at  the  general  or 
regular  election  to  adopt  the  measure,  then  it  matters 
not  whether  the  votes  are  cast  at  the  same  poll  as  is  used 
for  the  election  of  officers.  All  that  is  necessary,  in  such 
case,  is  that  the  measure  should  receive  a  majority  of  the 
votes  cast  for  or  against  it,  and  they  can  be  separated 
from  the  rest  of  the  votes  cast  at  such  election  and  the 
result  declared  from  the  votes  cast  on  the  proposition. 
In  the  case  of  an  election  for  officers,  it  frequently  hap- 
pens that  a  candidate  for  one  office  receives  more  votes 
than  an  aspirant  for  another  office  voted  for  on  the  same 
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ticket.  In  such  case  each  candidate  is  only  required  to 
receive  a  plurality  or  majority  of  the  votes  cast  for  his 
particular  office,  and  those  cast  for  a  candidate  for  an- 
other office  are  not  considered  in  determining  such 
plurality  or  majority.  There  can  be  no  reason  for  a  dif- 
ferent rule  of  construction  when  a  proposition  is  sub- 
mitted at  the  same  time.  A  voter  goes  to  the  polls  and 
examines  his  ticket  concerning  everybody  and  every- 
thing to  be  voted  for;  weighs  the  capabilities  of  the  sev- 
eral candidates  and  the  merits  pro  and  con  of  the  prop- 
osition, and  then  casts  his  ballot,  voting  separately  for 
each  candidate  and  on  the  proposition,  according  to  his 
own  judgment.  There  is  no  reason  why  the  highest 
number  of  votes  cast  for  an  office  should  be  taken  as  the 
criterion  when  determining  the  result  of  a  vote  on  a 
proposition  any  more  than  for  the  election  of  an  officer. 
It  is  manifest,  if  such  a  rule  were  to  apply  to  candidates 
in  many  cases,  neither  would  receive  a  majority  of  the 
total  number  of  votes  cast  and  there  would  be  no  elec- 
tion. As  a  result  of  applying  such  a  rule,  a  proposed 
measure  might  be  defeated,  while  the  same  number  of 
votes  cast  in  its  favor  would  have  secured  the  election  of 
an  officer.  The  nature  of  the  proposition  might  be  such 
that  it  should  not  be  passed  thoughtlessly  by,  or  left  to 
the  will  of  a  few  of  the  voters  who  should  choose  to  vote 
upon  the  same  at  a  regular  election.  In  such  cases  the 
Legislature  could  throw  a  safeguard  around  the  measure 
by  requiring  it  to  be  submitted  at  a  regular  election 
which  would  presumably  call  out  all  the  electors,  and 
by  requiring  it  to  receive  a  majority  of  all  the  "votes 
cast  at  such  regular  election."  In  the  absence  of  such 
requirement  provided  by  the  Legislature,  there  is  neither 
principle  nor  authority  for  measuring  the  result  by  any 
other  votes  than  those  cast  for  or  against  it. 

The  learned  counsel  for  the  appellee  seems  to  rely 
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upon  the  provision  that  a  town  and  city  may  be  united 
if  a  "majority  of  the  qualified  voters  of  the  town  and  a 
'majority  of  the  qualified  voters  of  the  city"  vote  in  fa- 
vor thereof.  If  this  section  stood  alone,  it  might  be 
urged  that  a  majority  of  all  the  voters  are  necessary,  and 
the  number  of  votes  cast  at  the  city  election  for  officers 
should  be  taken  as  additional  means  for  ascertaining  the 
number  of  legal  voters  of  the  city.  But  the  other  sec- 
tions of  the  act  clearly  show  that  such  was  not  the  in- 
tent of  the  framers  of  the  act. 

In  the  first  place,  section  1  limits  the  number  of  qual- 
ified voters  to  those  voting  "at  an  election  to  be  held  as 
hereafter  provided." 

Section  2  provides  that  the  respective  officers  of  the 
city  and  town  shall  agree  upon  the  terms  of  such  union 
or  annexation  "and  also  upon  a  day  when  an  election 
shall  be  held  for  the  people  of  such  town  and  city  to 
vote  upon  the  question  of  union,  consolidation  or  annex- 
ation, etc." 

Section  3  provides  that  said  agreement  shall  be  pub- 
lished at  least  three  weeks  before  the  time  agreed  upon 
for  "such  election." 

Section  4  provides  that  "the  election  above  provided 
for"  shall  be  held,  etc. 

Section  5  provides  that  those  who  vote  in  favor  of 
union  or  annexation  shall  have  on  their  tickets  the  word 
"Union,"  and  those  who  vote  against  it  shall  have  on 
their  tickets  the  words  "No  Union." 

Section  6  provides  that  the  inspectors  and  judges  of 
election  in  the  town  and  city  respectively  shall  report  the 
result  of  "such  election,"  which  reports  shall  be  entered 
on  their  respective  records,  and  certified  copies  of  these 
records  mutually  exchanged.  Then  the  officers  of  the 
city  and  town  meet,  and  if  "a  majority  of  the  votes  giv- 
en" in  the  city  and  in  the  town  are  in  favor  of  a  union 
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or  annexation,  they  shall  by  resolution  declare  them  an- 
nexed, etc.  This  resolution  shall  be  recorded,  and  such 
record  shall  be  conclusive  evidence  of  such  union  or  an- 
nexation, etc. 

Reading  all  these  sections  together,  we  are  unable  to 
think  otherwise  than  that  but  one  election  was  contem- 
plated by  the  Legislature,  and  that  the  only  votes  to  be 
counted  or  considered  were  those  cast  for  or  against  the 
proposition.  Sections  1  and  6  show  that  so  far  as  that 
proposition  was  concerned  the  "voters  of  the  city*'  were 
those  who  chose  to  cast  their  votes  on  it.  By  section  6 
only  the  result  of  ''such  election''  was  to  be  reported. 
Not  by  any  possible  construction  could  it  be  said  that  the 
inspectors  and  judges  were  to  return  to  the  common 
council  and  board  of  trustees  the  votes  cast  upon  other 
subjects  or  for  candidates  for  oflBce.  They  were  to  return 
the  votes  cast  at  ''such  election,"  which  is  described  in 
section  2  as  "an  election  held  for  the  people  of  such  town 
and  city  to  vote  upon  the  question  of  such  union  or  an- 
nexation.'' From  this  report,  then,  must  the  common 
council  and  board  of  trustees  determine  the  result  of  the 
election.  The  result,  then,  would  depend  entirely  on  the 
votes  cast  for  and  against  the  measure,  and  those  voters 
who,  for  any  reason,  did  not  vote  on  the  question  at  all 
would  be  bound  by  the  result.  They  would  be  estopped 
from  saying  that  the  result  was  not  the  will  of  the  ma- 
jority. In  order  to  make  the  matter  plain  and  effectu- 
ally prevent  such  voters  from  disputing  the  result,  the 
Legislature  has  gone  further,  and  expressly  declared  that 
the  record  of  the  resolution,  based  upon  the  "votes  giv- 
en" at  "such  election,"  shall  be  conclusive  evidence  of 
such  annexation. 

The  result  of  the  construction  claimed  by  appellee 
would  be  to  count  against  the  measure  all  votes  cast  for 
city  officers,  which   were  not  directed  to  this  measure. 
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making  it  within  the  power  of  citizens  to  defeat  the  meas- 
ure by  simply  ignoring  it» 

If  such  a  construction  is  correct,  there  would  be  no  ne- 
cessity for  providing,  as  the  Legislature  did,  that  when 
the  question  was  submitted  to  a  vote,  votes  should  be  cast 
for  *'no  union;''  for  if  the  votes  in  favor  of  the  union 
were  not  equal  to  a  majority  of  all  the  votes  cast  for  mu- 
nicipal oflScers,  then  the  proposed  union  would  be  de- 
feated. Why  should  the  Legislature  provide  for  a  count 
of  the  votes  against  the  union  when,  under  the  proposed 
construction,  the  result  could  be  arrived  at  by  simply 
ascertaining  whether  more  than  half  of  all  the  votes  cast 
were  in  favor  of  it?  It  seems  to  us  that  this  provision 
alone  settles  the  question,  and  shows  that  the  Legislature 
must  have  intended,  in  passing  the  act  under  considera- 
tion, that  the  votes  in  favor  of  the  union  should  be  first 
counted  and  then  the  votes  against  the  union  should  be 
counted,  and  that  the  only  question  for  the  inspectors  of 
the  election  to  determine  was  whether  the  votes  in  favor 
exceeded  the  number  of  votes  against  the  proposed 
measure. 

From  what  we  have  said,  we  think  it  clearly  appears 
that  four  leading  principles  may  be  considered  as  fully 
eatablished,  namely: 

First.  Where  a  measure  is  proposed  to  the  people,  and 
its  adoption  made  to  depend  on  a  vote  of  the  majority, 
those  who  do  not  vote  are  considered  as  acquiescing  in 
the  result  declared  by  those  who  do  vote,  even  though 
those  voting  constitute  a  minority  of  those  entitled  to 
vote. 

Second.  Where  a  question  is  required  to  be  submitted 
at  a  certain  regular  election,  and  is  made  to  depend  up- 
on a  majority  of  the  votes  cast  at  '* such  election,"  a  ma- 
jority of  all  the  votes  cast  at  the  election  is  meant,  and 
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not  merely  a  majority  of  the  votes  east  on  that  particular 
question. 

Third.  Where,  at  a  general  election,  a  proposition  is 
submitted  to  the  voters,  the  result  of  the  vote  on  the 
proposition  will  be  determined  by  the  votes  cast  for  and 
against  it,  in  the  absence  of  a  provision  in  the  law,  un- 
der which  it  is  submitted,  to  the  contrary. 

Fourth.  Where  a  legislative  body  provides  that  a 
proposition  shall  be  submitted  to  the  voters;  that  those 
in  favor  of  the  proposition  shall  cast  an  affirmative  vote, 
and  that  those  electors  opposed  to  the  proposition  shall 
cast  a  negative  vote,  and  that  a  * 'majority  of  the*  votes 
given''  shall  be  requisite  to  the  adoption  of  the  proposed 
measure,  then  the  only  votes  to  be  counted  and  consid- 
ered in  determining  whether  the  measure  is  adopted  or 
not  are  those  which  are  given  on  the  particular  question 
involved. 

Of  the  correctness  of  these  four  principles  we  think 
there  can  be  no  dispute.  The  only  doubts  which  can 
arise  are  those  occasioned  by  a  confusion  of  the  second 
and  third.  Indeed  it  may  be  said  that  the  first  and  third 
principles  are  identical,' and  control  all  such  cases  except 
such  as  are  controlled  by  statute  or  constitutional  law. 

Thus,  in  Oldknow  v.  WainwHght,  2  Burrow,  1017,  the 
rule  was  announced  that  those  who  absented  themselves 
from  the  election  were  bound  by  the  result  declared  by 
those  actually  voting.  But  that  case  went  further,  and 
declared  that  the  same  rule  applied  to  those  who  were 
actually  present  and  abstained  from  voting.  The  facts 
showed  that  nine  voters  voted,  and  also  that  eleven  vot- 
ers were  present  and  failed  to  vote.  Counsel  for  appel- 
lee contended  that  the  votes  cast  at  the  regular  election 
xnerely  enabled  us  to  ascertain  the  actual  number  of  vot- 
ers in  the  county,  and  are  merely  a  matter  of  evidence. 
The  court  said: 
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What  difference  could  it  have  made  whether  the 
eleven  voters  who  did  not  vote  were  there  protesting 
against  an  election,  or  were  there  for  the  purpose  of  vot- 
ing upon  some  other  subject?  In  either  case  the  actual 
number  of  voters  at  the  polls  is  shown,  and  the  evidence 
furnished.  The  result  depended  upon  the  vote  of  the 
majority.  The  evidence  showed,  affirmatively,  that  a 
majority  had  failed  to  vote.  Yet,  with  this  positive  evi- 
dence, the  measure  having  received  a  majority  of  the 
votes  given,  the  court  considers  those  not  voting  as  ac- 
quiescing in  the  result  declared  by  those  who  did  vote. 
It  was  the  duty  of  the  eleven  men  to  vote,  and  when  they 
failed  or  refused  to  perform  that  duty,  and  threw  the 
burden  of  it  upon  the  remaining  nine,  the  decision  of 
the  latter  prevailed.  Their  duty  as  voters  is  just  the 
same,  whether  there  are  one  or  a  dozen  questions  to  be 
determined,  and  is  the  same  as  to  each  question.  Could 
they  then,  burdened  with  this  duty,  go  to  the  polls,  vote 
upon  one  proposition,  utterly  ignore  all  the  others,  and 
then  be  afterward  heard  to  object  to  the  result  declared 
on  the  other  propositions  by  those  who  had  used  their 
judgment  and  expressed  their  will  through  the  ballot? 

If  those  who  enacted  the  law  did  not  deem  the  ques- 
tion of  such  vital  importance  to  the  community  that  it 
should  require  more  than  a  majority  of  the  votes  cast  for 
and  against  it,  then  the  intent  of  the  law  and  law-mak- 
ers is  carried  out  by  measuring  the  result  by  the  vot^s 
cast  on  the  proposition.  Guided  by  the  rule  that  a  cit- 
izen who,  in  omission  of  his  plain  duty,  refrains  from 
voting,  is  bound  by  the  result  declared  by  those  who  ex- 
ercise their  prerogative  and  controlled  by  the  express 
provisions  of  the  act,  which  provides  that  the  inspectors 
and  judges  of  the  election  shall  report  the  result  of 
**such  election"  at  which  the  people  were  to  "vote  upon 
the  question  of  union  or  annexation,''  and   upon  such 
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return  the  common  council  and  board  of  trustees  shall, 
by  resolution,  declare  the  result,  and  that  such  resolution 
shall  be  binding  upon  everybody. 

We  feel  that  the  decision  of  the  circuit  court  should  be 
in  all  things  reversed. 

The  judgment  of  the  lower  court  is  reversed,  with  in- 
structions to  hold  the  record  of  the  resolution  conclusive 
evidence  of  such  union  or  annexation. 

Howard,  J.,  did  not  participate  in  this  opinion. 

Filed  Jane  22,  1894. 
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MoBTGAOB. — Strict  Foreclosure. — Can  not  be  had  AgaiMt  Owner  of  the 
Fee, — Purchaser  at  Sheriff's  Sale. — Parties. — In  1876,  B.  recovered  a 
judgment  against  C.  who  was  at  the  time  the  owner  of  certain  real 
estate,  which  judgment  became  a  lien  on  the  land.  The  land  was 
sold  by  the  sheriff,  on  execution  issued  on  this  judgment,  on  Feb- 
ruary 17,  1877,  to  J.  and  J.  received  a  sheriff's  deed  for  the  same, 
March  16,  1878.  W  being  the  owner,  by  assignment,  of  a  mortgage 
on  such  land,  executed  June  17,  1875,  by  C.  and  wife,  brought  suit 
January  8,  1878,  against  0.  and  wife,  to  foreclose  the  same,  to  which 
action  J.  was  not  made  a  party,  and  obtained  a  decree  foreclosing 
the  same  March  11,  1878,  and  the  land  was  sold  to  W.  May  11, 1878, 
for  which  he  received  a  sheriff's  deed  June  20, 1879.  "W.  brings  suit 
against  J.  for  the  purpose  of  obtaining  a  decree  in  strict  foreclosure. 

JHeld,  that  J.  by  his  purchase  at  sheriff's  sale,  became  the  owner  of 
the  fee,  of  the  land  in  dispute,  and  was  such  owner  at  the  time  the 
action  for  strict  foreclosure  was  brought. 

JJeZd,  also,  that  a  strict  foreclosure  can  not  be  had  against  one  who 
owns  the  fee  to  the  land;  but  is  only  applicable  against  one  who 
has  an  equity  of  redemption  which  has  not  been  cut  off  or  barred. 

Seldy  also,  that  as  J.  was  not  a  party  to  the  suit  of  W.  to  foreclose  his 
mortgage,  the  decree  in  that  case  can  in  no  wise  affect  J.'s  rights. 

From  the  Tippecane  Circuit  Court. 

W.  H.  Bryan  and  E.  A.  Greenlee,  for  appellant. 
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Coffey,  J. — Since  the  appeal  in  this  case  was  per- 
fected, the  appellee,  Patrick  Weaver,  has  departed  this 
life,  and  his  heirs  at  law  have  been  made  parties  in  his 
stead. 

The  undisputed  facts  in  the  case  are  as  follows:  For 
some  years  prior  to  1878  Peter  Cheesman  was  the  owner 
of  the  land  involved  in  this  action.  On  the  11th  day  of 
February,  1876,  John  W.  Beasley  recovered  a  judgment 
in  the  Tippecanoe  Circuit  Court  against  Cheesman,  which 
became  a  lien  on  the  land  at  the  time  of  its  rendition. 
The  land  was  sold  by  the  sheriff,  on  an  execution  issued 
on  this  judgment,  on  the  17th  day  of  February,  1877,  and 
the  appellant,  Daniel  Jackson,  became  the  purchaser. 
He  received  a  sheriff's  deed  on  this  sale,  dated  March 
16th,  1878.  The  appellee,  Patrick  H.  Weaver,  being  the 
owner  by  assignment  of  a  mortgage  on  the  land,  exe- 
cuted on  the  17th  day  of  June,  1875,  commenced  an 
action  on  the  8th  day  of  January,  1878,  against  Chees- 
man and  wife  to  foreclose  the  same,  and  obtained  a  de- 
cree on  the  11th  day  of  March  thereafter. 

The  appellant  was  not  made  a  party  to  this  action. 
The  land  was  sold  to  the  appellee,  on  this  decree,  May 
11th,  1878,  and  on  the  20th  day  of  June,  1879,  he  ob- 
tained a  sheriff's  deed  to  the  same. 

This  suit  was  brought  by  the  appellee  against  the  ap- 
pellant, for  the  purpose  of  obtaining  a  decree  in  strict 
foreclosure.  The  complaint  alleged  the  facts  above  stated, 
the  court  sustaining  a  demurrer  to  the  complaint,  and  by 
leave  of  court  he  filed  an  additional  paragraph.  In  this 
additional  paragraph,  the  appellee  alleged  that  the  appel- 
lant, Jackson,  held  the  land  in  trust  for  him,  and  he 
sought  a  decree  quieting  title.  The  appellant  filed  a 
cross-bill,  in  which  he  alleged  that  the  appellee  had  been 
in  possession  of  the  land  as  mortgagee  and  sought  an 
accounting  for  rents  and  profits  and  permission  to  re- 
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deem  from  the  Cheesman  mortgage.  To  this  cross-bill 
the  appellee  filed  an  answer  alleging  the  facts  in  the  case 
as  above  stated ,  and  again  prayed  a  decree  in  strict  fore- 
closure. To  this  answer  the  court  overruled  a  demurrer. 
Upon  a  final  hearing  of  the  cause  the  court  found  that 
Jackson  was  the  owner  of  the  land,  stated  the  amount 
due  on  the  Cheesman  mortgage,  and  entered  a  decree  in 
strict  foreclosure  against  the  appellant,  Jackson,  requir- 
ing him  to  pay  into  court,  for  the  use  of  the  appellee. 
Weaver,  the  amount  found  to  be  due  on  the  mortgage 
within  thirty  days,  and  in  default  of  such  payment  that 
the  title  should  be  quieted  in  the  appellee. 

Among  other  errors  assigned  it  is  alleged  that  the  court 
erred  in  overruling  the  demurrer  of  the  appellant  to  the 
answer  filed  by  the  appellee  to  the  cross-bill. 

We  are  not  favored  with  a  brief  on  behalf  of  the  ap- 
pellee, and  for  that  reason  have  no  means  of  knowing 
the  views  of  his  counsel  upon  the  questions  presented  by 
the  record.  We  are  of  the  opinion,  however,  that  the 
court  below  erred  in  overruling  a  demurrer  to  the  answer 
to  the  appellant's  cross-bill.  By  his  purchase,  under  the 
Beasley  judgment,  the  appellant  became  the  owner  of 
the  fee  to  the  land  in  dispute,  and  was  such  owner  at  the 
time  this  suit  was  instituted.  Not  having  been  a  party 
to  the  suit  of  the  appellee  to  foreclose  his  mortgage,  the 
decree  in  that  case  in  no  wise  affected  his  rights.  His 
title  could  not  be  divested  in  a  foreclosure  proceeding  to 
which  he  was  not  a  party.  Curtis  v.  Gooding,  99  Ind. 
45;  Pauley  v.  Cauthorn,  101  Ind.  91;  Abbott  v.  Union 
Mutual  Life  Ins,  Co,,  127  Ind.  70. 

A  strict  foreclosure  can  not  be  had  against  one  who 
owns  the  fee  to  land.  Such  a  foreclosure  can  only  be 
had  where  the  statutory  foreclosure  and  sale  are  inap- 
propriate. 

It  proceeds  upon  the  theory  that  the  mortgagee  or  pur- 
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chaser  has  acquired  the  legal  title  and  obtained  posses- 
sion of  the  mortgaged  estate,  but  that  the  right  and 
equity  of  redemption  of  some  judgment  creditor,  junior 
mortgagee  or  other  person  standing  in  that  situation  has 
not  been  cut  off  or  barred.  In  such  cases  the  remedy  by 
strict  foreclosure  is  appropriate,  but  it  can  never  be  used 
to  divest  the  fee  when  it  is  once  vested  in  some  one  other 
than  the  mortgagee  or  purchaser.  Jefferson  v.  Coleman, 
110  Ind.  515. 

In  this  case,  as  we  have  seen,  the  fee  was  not  in  the 
appellee,  but  was  in  the  appellant,  and  for  that  reason 
the  remedy  by  strict  foreclosure  was  inappropriate. 

Judgment  reversed,  with  direction  to  sustain  the  de- 
murrer of  the  appellant  to  the  appellee's  answer  to  the 
cross-bill,  and  for  other  proceedings  not  inconsistent  with 
this  opinion. 

Filed  Sept.  27, 1894. 


No.  16,877. 
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151  434 

138"  bill         New  Trial. — As  to  Part  of  Issues. — Bule  as  to, — In  order  that  a  new 
*^      »  trial  may  be  granted  as  to  part  of  the  issues,  it  mast  clearly  appear 

that  the  issues  to  be  decided  are  wholly  between  the  parties  as  to 
whom  a  new  trial  is  asked,  and  that  the  rights  of  the  other  parties 
to  the  original  action  will  not  be  affected. 
Same. — As  of  Bight, — Bule  as  to. — It  is  only  in  actions  for  the  recov- 
ery of  real  estate  and  to  quiet  title  to  real  estate  that  the  losing 
party  may  have  a  new  trial  as  of  right  under  the  statute,  section 
1064,  R.  S.  1881 ;  and  if  two  or  more  substantive  causes  of  action 
proceed  to  judgment  in  the  same  case,  whether  properly  or  improp- 
erly joined,  one  being  of  the  class  in  which  a  new  trial  as  of  right 
may  be  granted  and  the  other  not,  the  latter  will  control  the  pro- 
cedure, and  a  new  trial  as  of  right  will  be  denied. 

From  the  Cass  Circuit  Court. 
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J.  C.  Nelson  and  Q.  A,  Myers,  for  appellants. 
D.  D.  Dykeman,  W.  F,  Wilson  and  G.  C.   Taber,  for 
appellee. 

Howard,  J. — On  the  8tb  day  of  September,  1890, 
Lydia  A.  Locke,  administratrix,  one  of  the  appellants, 
filed  her  complaint  in  the  court  below,  against  the  ap- 
pellee and  wife,  and  also  against  the  appellant  Samuel 
R.  Bennett  and  wife,  alleging  that  on  and  prior  to  Feb- 
ruary 2,  1889,  said  Bennett  was  the  owner  of  certain 
real  estate  described,  situated  in  Cass  county,  Indiana; 
that  on  said  day,  his  wife  joining,  he  executed  to  said 
Closson  a  conveyance  for  said  land,  in  form  a  warranty 
deed,  but  in  point  of  fact  a  mortgage,  to  secure  an  ex- 
isting indebtedness  from  Bennett  to  Closson,  in  an 
amount  to  the  plaintiff  unknown;  that  after  the  making 
of  such  conveyance  Bennett  had  no  property  subject  to 
execution,  and  has  not  since  had  any;  that  on  the  25th 
day  of  March,  1889,  the  plaintiff  recovered  against  Ben- 
nett a  judgment  in  said  court  in  the  sum  of  $377.80, 
which  is  due  and  unpaid;  that  at  the  time  of  the  mak- 
ing and  receiving  of  such  conveyance  Closson  had  no- 
tice of  the  pendency  of  the  suit,  which  culminated  in 
plaintiff's  said  judgment,  and  took  said  mortgage  in  the 
form  of  a  warranty  deed  for  the  purpose  of  cheating, 
hindering  and  delaying  the  creditors  of  Bennett,  and 
especially  plaintiff ;  that  on  the  3d  day  of  February,  1890, 
Bennett  and  wife  executed  to  Closson  a  second  convey- 
ance in  form  of  a  quitclaim  deed  for  the  same  land, 
-which  plaintiff  alleged  to  be  also  a  mortgage  to  secure 
the  same  debt;  asking  that  Closson  be  required  to  ac- 
count for  the  rents  of  said  real  estate;  that  he  make 
known  the  amount  due  him  from  Bennett,  and  that  she 
be  permitted  to  redeem  said  land  from  said  mortgage 
debt,  filing  also  a  lis  pendens  notice. 
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To  this  complaint  all  the  defendants  answered  in  gen- 
eral denial.  At  the  same  time,  Closson  filed  his  cross- 
complaint  against  the  plaintiff  and  the  other  defendants, 
bringing  in  also  other  parties  having  or  claiming  prior 
liens  on  said  real  estate. 

The  cross-complaint  is  in  two  paragraphs. 

In  the  first  paragraph  it  is  admitted  that  the  deed 
made  to  Closson  by  Bennett,  February  2,  1889,  was,  in 
effect,  a  mortgage  to  secure  a  debt  of  $2,100  due  Closson; 
it  is  also  admitted  that  plaintiff  recovered  judgment,  as 
alleged,  against  Bennett.  The  cross-complainant  then 
alleges  that  to  protect  his  said  mortgage  lien  he  was 
obliged  to  pay  certain  prior  liens  on  said  land,  also  taxes; 
that  the  total  amount  so  due  him  is  three  thousand,  five 
hundred  dollars;  that  said  property  is  not  sufficient  in 
value  to  satisfy  said  debt  and  prior  liens  without  apply- 
ing the  rents  and  profits  pending  the  suit;  praying  that 
his  mortgage  be  foreclosed,  also  mortgage  securing  prior 
liens  which  he  was  compelled  to  pay;  that  a  receiver  be 
appointed  to  collect  the  rents  and  profits;  that  the  land 
be  sold  for  payment  of  debt,  and  other  proper  relief. 

In  the  second  paragraph  of  the  cross-complaint  the 
same  allegations  and  admissions  are  made.  It  is  further 
alleged  that  the  quitclaim  deed  of  February  3, 1890,  con- 
veyed to  Closson  the  equity  of  redemption  in  said  land, 
but  that  such  conveyance  was,  in  all  things,  subject  and 
pursuant  to  his  rights  under  the  deed  or  mortgage  of 
February  2,  1889,  "which  is  still  in  full  force,  unpaid 
and  unsatisfied,  and  was  in  no  sense  intended  to  be  an 
extinguishment  of  his  rights  under  said  original  deed.'* 

It  is  also  alleged  that  the  cross-complainant  has  offered 
to  allow  plaintiff  to  redeem  said  land  from  his  said  debt, 
but  that  she  has  failed  to  so  make  redemption,  "and  her 
said  judgment  and  claim  of  right  to  redeem  is  a  cloud 
on  cross-complainant's  title*';  that  Bennett  is  insolvent 
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and  irresponsible;  that  said  property  mortgaged  and  so 
held  by  cross-complainant  is  not  of  sufficient  value,  af- 
ter paying  the  prior  mortgage  lien  of  the  cross-defend- 
ant Haney,  to  pay  the  sum  due  cross-complainant  upon 
a  redemption  by  said  Locke." 

The  prayer  is  that  a  receiver  be  appointed  to  take  care 
of  the  crops;  that  cross-complainant's  rights  under  the 
deed  or  mortgage  of  February  2, 1889,  be  declared  by  the 
court,  and  the  amount  due  him  be  fixed;  ''and  that  fore- 
closure be  decreed  thereof  against  said  Lydia  A.  Locke, 
administratrix  of  the  estate  of  Abia  Locke,  deceased,  and 
that  said  Locke  be  required  to  redeem  at  once  from  said 
mortgages,  or  that  on  failure  to  so  redeem  she  be  forever 
barred  and  enjoined  from  setting  up  any  right  to  said 
property  or  to  redeem  the  same,  and  that  cross-complain- 
ant's title  be  quieted  against  all  cross-defendants,  except 
William  E.  Haney,  executor  of  William  W.  Haney's 
wiU;  that  his  lien  for  his  rental  be  enforced  against  the 
crops  in  the  hands  of  Samuel  R.  Bennett,  and  that  the 
receiver  of  the  court  sell  tha  same  on  the  court's  order 
or  divide  and  deliver  to  this  cross-complainant  his  share 
thereof;  that  he  recover  costs  and  all  other  proper  re- 
lief." 

To  this  cross-complaint  the  appellant  Samuel  R.  Ben- 
nett answered  in  three  paragraphs:  (1)  a  general  de- 
nial, (2)  a  plea  of  payment,  (3)  averring  that  both 
deeds  mentioned  were  given  to  secure  indebtedness  from 
Bennett  to  Closson,  that  part  of  said  indebtedness  was 
paid,  and  asking  for  an  accounting  and  that  he  be  per- 
mitted  to  redeem.  Answers  were  also  made  by  Lydia  A. 
Locke  and  other  cross-defendants. 

In  reply  to  the  third  paragraph  of  Bennett's  answer  to 
the  cross-complaint  the  cross-complainant  said  that  the 
quitclaim  deed  of  February  3d,  1890,  *'was  in  settlement 
Vol.  138—35 
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of  all  accounts  theretofore  had  between  said  Bennett  and 
cross-complainant,  and  upon  the  consideration  of  the 
debt  then  due  said  cross-complainant; ' '  that  said  deed 
was  an  absolute  conveyance  of  the  land  and  of  the  equity 
of  redemption  thereof,  the  prior  mortgage,  or  deed,  be- 
ing kept  alive  only  for  the  protection  of  cross-complain- 
ant against  judgment  creditors  of  Bennett. 

The  court  found  the  facts  substantially  as  alleged  in 
the  complaint  and  cross-complaint,  finding  the  debt  due 
the  cross-complainant  to  be  $2,356.04,  and  that  said  sum 
should  be  paid  to  him  by  the  plaintiff  within  ninety 
days,  upon  which  payment  ''the  plaintiff  should  be  sub- 
rogated, by  virtue  of  such  redemption,  to  all  the  rights 
held  by  said  Edgar  D.  Closson  under  and  by  virtue  of 
said  mortgage  of  February  2d,  1889,  and  the  said  prior 
liens  hereinbefore  described,"  subject  to  prior  lien  of  the 
defendant,  Haney;  that  the  property  "should  be  sold  by 
the  sheriff  for  the  payment  of  the  amount  so  paid  in  re- 
demption;" that  on  failure  of  the  plaintiff  to  so  redeem, 
her  right  and  equity  of  redemption  "should  be  barred, 
and  that  the  title  of  said  Edgar  D.  Closson  in  and  to  said 
real  estate  should  be  quieted  as  against  said  Lydia  A. 
Locke." 

"And  the  court  further  finds  for  the  cross-complain- 
ant, Edgar  D.  Closson,  on  the  second  paragraph  of  his 
cross-complaint,  that  he  is  the  owner  of  the  real  estate  in 
said  cross-complaint  described  under  the  deed  executed 
by  Samuel  R.  Bennett  and  May  R.  Bennett  to  said  Clos- 
son, February  3d,  1890,  which  the  court  finds  to  be  an 
absolute  conveyance  of  the  title  to  said  real  estate,  and 
that  as  such  owner  said  Edgar  D.  Closson  is  entitled  to 
have  his  title  to  said  real  estate  quieted  against  the 
plaintiff,  Lydia  A.  Locke,  administratrix  of  the  estate  of 
Abia  Locke,  deceased,  subject  only  to  her  right  of  re- 
demption within  ninety  days  from  this  date,  as  found  by 
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the  court."  It  was  also  found  that  the  appellants,  Ben- 
nett and  wife,  were  tenants  and  lessees  of  the  appellee 
as  to  the  lands  in  question,  under  lease  dated  February 
3d,  1890,  and  should  account  to  him  for  rents  and  profits 
thereof. 

Bills  of  exception  were  filed  by  the  plaintiff.  The 
plaintiff  also  moved  the  court  to  modify  the  finding,  and 
in  arrest  of  judgment,  likewise  for  a  new  trial,  all  of 
which  motions  were  overruled. 

In  the  decree  of  the  court  it  was  ordered  that  the  plain- 
tiff, Lydia  A.  Locke,  administratrix,  be  permitted  to  re- 
deem from  the  mortgage  of  the  appellee,  Closson,  by 
payment  of  said  sum  found  due  him  of  $2,356.04,  and 
that  on  such  redemption  she  be  subrogated  to  his  rights 
under  said  mortgage,  and  the  land  be  sold  in  payment 
of  the  amount  so  paid  by  her  and  the  amount  of  her 
judgment. 

It  was  further  decreed  that  the  appellee,  Closson,  is 
the  owner  of  said  real  estate,  and  that  his  title  thereto  be 
quieted  as  against  all  the  defendants  to  the  cross-com- 
plaint, except  Haney,  executor,  the  holder  of  a  prior 
lien,  and  subject  to  said  right  of  redemption,  decreed  the 
plaintiff  within  the  period  of  ninety  days  therefrom,  and 
that  the  defendants,  except  said  Haney,  and  the  plain- 
tiff, except  as  to  her  right  of  redemption,  be  barred  and 
forever  restrained  from  setting  up  any  claim  of  title  to 
said  property.  The  appellant,  Bennett,  was  also  ordered 
to  account  to  appellee  for  the  rental  of  said  land. 

The  plaintiff  duly  prayed  an  appeal  to  this  court, 
which  was  granted;  but  it  does  not  appear  that  such  ap- 
peal was  ever  perfected.  No  objection  or  exception  to 
any  of  the  proceedings  or  rulings  of  the  court  seem  to 
have  been  made  by  appellants  or  any  of  the  other  de- 
fendants to  the  cross-complaint. 

On  the  27th  day  of  September,  1892,  being  within  one 
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year  from  the  date  of  the  decree,  the  appellants  appeared 
in  court,  and  severally  moved  the  court  '*for  a  new  trial 
of  this  action  as  of  right  on  the  cross-complaint  of  Edgar 
D.  Closson.'^ 

This  motion  was  overruled  by  the  court,  and  the  pro- 
priety of  such  ruling  is  presented  as  the  only  question 
for  our  consideration. 

It  is  first  contended  by  counsel  for  appellee  that  the 
motion  for  a  new  trial  as  of  right  "on  the  cross-complaint 
of  Edgar  D.  Closson,"  is  not  in  form  to  raise  any  ques- 
tion, and  was  properly  overruled,  since  a  new  trial  can 
be  granted  only  as  to  the  whole  case. 

This  seems  to  have  been  the  decision  of  this  court  in 
the  case  of  Johnson  v.  McOulloch,  89  Ind.  270.  In  that 
case  it  was  held  that  a  motion  by  a  defendant  for  a  new 
trial  upon  "his  paragraphs  of  counterclaim  and  set-off,'* 
though  they  were  the  only  pleadings  upon  which  issues 
were  made,  raised  no  question;  that  the  motion  should 
have  been  for  a  new  trial  generally. 

Peed  V.  Brenneman,  Jr.,  72  Ind.  288,  was  a  case  in  re- 
lation to  the  location  of  a  public  highway,  in  which  there 
was  a  remonstrance  on  account  of  the  inutility  thereof 
and  for  damages.  The  verdict  was  in  favor  of  the  pub- 
lic utility  of  the  highway,  but  as  to  one  of  the  remon- 
strants found  neither  for  nor  against  him  on  the  ques- 
tion of  damages.  It  was  held  that  the  verdict  was  so 
defective  that  a  judgment  could  not  be  rendered  thereon 
as  against  such  remonstrant,  and  that  he  was  entitled  to 
a  venire  de  novo  for  the  trial  of  the  whole  cause^  including 
the  question  as  to  the  public  utility  of  the  highway;  and 
also  that  this  would  open  up  the  whole  question  of  pub- 
lic utility  of  such  highway,  not  only  as  to  him,  but  also 
as  to  the  other  remonstrants.  "A  new  trial,"  said 
the  court,  "implies  a  reexamination  of  all,  and  not  a 
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part  only,  of  the  issues  between  the  parties  as  to  whom 
it  is  granted.'' 

It  would  seem  that  the  cases  of  Bisel  v.  Tucker,  121 
Ind.  249,  and  State,  ex  rel,,  v.  Templin,  122  Ind.  235, 
are  to  the  same  effect. 

It  may  be  admitted  that  if  the  issues  to  be  decided  are 
wholly  between  the  parties  as  to  whom  a  new  trial  is 
asked,  and  the  rights  of  the  other  parties  to  the  original 
action  will  be  unaffected  by  the  new  trial,  then  a  new 
trial  may  be  asked  and  granted  as  to  such  issues.  But 
the  necessary  conditions  should  clearly  appear. 

Such  a  case  was  that  of  Houston  v.  Bruner,  39  Ind. 
376,  where  the  holder  of  a  promissory  note  had  obtained 
judgment  against  two  parties  liable  thereon,  and  it  was 
held  that  one  of  the  parties  liable  on  the  note  might  have 
a  new  trial  against  the  other  to  determine  the  question 
of  suretyship  between  themselves,  without  affecting  the 
judgment  against  both  in  favor  of  the  holder  of  the  note. 
This  was  in  accordance  with  the  provisions  of  the  statute. 
Section  1226,  R.  S.  1894  (section  1212,  R.  S.  1881). 

In  the  case  before  us,  we  do  not  think  that  the  issues 
on  the  cross-complaint  can  be  separated  from  the  other 
issues  in  the  case,  and  fairly  determined  without  preju- 
dice to  the  rights  of  other  parties.  As  to  the  plaintiff, 
Lydia  A.  Locke,  it  does  not  appear  from  the  record 
whether  she  availed  herself  of  her  right  to  redeem  from 
the  debt  of  the  appellee  within  the  ninety  days  given  her. 
If  she  did  so  redeem,  certainly  her  rights  in  the  land  as 
redemptioner  should  be  considered  in  the  new  trial. 

If  she  did  not  so  redeem,  as  seems  to  be  taken  for 
granted,  and  her  right  to  do  so  is  now  barred  under  the 
judgment,  it  is  equally  clear  that  she  would  have  an  in- 
terest in  the  new  trial  which  ought  to  be  considered. 
She  may  have  been  unable  to  advance  the  amount  needed 
to  pay  Closson 's  debt  and  so  protect  her  judgment.    The 
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court  may  have  erred  in  finding  the  debt  too  great,  as 
she  claimed  on  the  trial.  Bennett,  against  whom  she 
holds  her  judgment,  is  found  to  be  insolvent;  and  if  he 
should  succeed  in  recovering  title  to  the  land,  her  judg- 
ment lien  against  it  would  be  good. 
•  It  is  clear,  therefore,  that  Closson 's  and  Bennett's 
rights  are  not  the  only  ones  involved;  that  other  issues 
than  those  on  the  cross-complaint  must  be  considered; 
and  that  if  a  new  trial  should,  in  any  event,  have  been 
granted,  it  should  have  been  granted  on  the  whole  case, 
and  not  on  certain  pleadings,  as  to  part  of  the  issues  and 
some  of  the  parties,  to  the  exclusion  of  other  plea'dings, 
issues  or  parties.  The  granting  of  a  new  trial  should 
place  the  parties  in  the  same  position  occupied  by  them 
before  the  first  trial. 

It  would  appear,  therefore,  that  the  motion  for  a  new 
trial,  '*on  the  cross-complaint  of  Edgar  D.  Closson/' 
was  not  well  made,  and  that  it  was  properly  overruled, 
whether  a  motion  for  a  new  trial  as  to*the  whole  case,  if 
made,  should  have  been  sustained  or  not. 

But  it  is  not  clear  that  a  new  trial,  as  of  right,  should 
have  been  granted  in  this  action,  even  as  to  the  whole 
case. 

In  actions  for  the  recovery  of  real  estate,  and  to  quiet 
title  thereto,  the  losing  party  may  have  a  new  trial,  as 
of  right.  Section  1076,  R.  S.  1894  (section  1064,  R.  S. 
1881). 

The  decisions  of  this  court  have,  however,  tended  to 
confine  the  right  strictly  to  the  cases  provided  for  in  the 
statute.  And  if  two  or  more  substantive  causes  of  ac- 
tion proceed  to  judgment  in  the  same  case,  whether 
properly  or  improperly  joined,  it  has  frequently  been 
held  that  if  one  of  them  would  entitle  the  losing  party 
to  a  new  trial,  as  of  right,  and  the  other  would  not,  then 
that  cause  in  which  a  new  trial,  as  of  right,  would    not 
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be  allowed  will  prevail,  and  a  new  trial  will  not  be 
granted.  Butler  University  v.  Coiiard,  94  Ind.  353; 
Bradford  y.  School  Town  of  Marion,  107  Ind.  280;  Wil- 
son V.  Brookshire,  126  Ind.  497;  Richvdne  v.  Preshyte- 
rian  Church  of  Noblesville,  135  Ind.  80. 

In  this  case  the  complaint  discloses  an  action  to  have 
a  deed,  warranty  in  form,  declared  a  mortgage,  and  to 
permit  the  plaintiff  as  holder  of  a  junior  judgment  lien 
to  redeem  from  the  mortgage  and  to  be  subrogated  to  the 
rights  of  the  mortgagee.  The  first  paragraph  of  the 
cross-complaint  admits  such  deed  to  be  a  mortgage,  and 
shows  an  action  to  have  the  mortgage  foreclosed.  The 
second  paragraph  of  the  cross-complaint  makes  the  same 
admissions  as  to  the  warranty  deed,  asks  to  have  fore- 
closure decreed,  and  that  the  plaintiff  be  required  to  re- 
deem therefrom  in  ninety  days;  on  failure  of  such  re- 
demption the  action  is,  to  have  cross-complainant's  title 
quieted  under  a  quitclaim  deed  to  the  same  land. 

These  causes  of  action  all  proceeded  to  a  finding  by 
the  court  and  to  judgment.  Plaintiff  was  given  the  right 
of  redemption  and  subrogation,  and  the  land  was  ordered 
sold  in  payment  of  amount  due  her.  In  the  same  de- 
cree, and  subject  to  the  rights  so  given  plaintiff,  the  title 
of  cross-complainant  under  his  quitclaim  deed  was 
quieted,  and  all  parties  were  barred  and  restrained  from 
setting  up  claim  or  title  to  the  property. 

As  to  the  actions  for  redemption,  subrogation,  and  fore- 
closure, it  does  not  admit  of  question  that  a  new  trial  as 
of  right  is  not  allowable.  These  are  substantive  causes 
of  action  in  the  case,  and,  under  the  decisions  cited, 
must  control.  A  new  trial  of  right  can  not  be  granted 
in  the  whole  case. 

In  addition,  it  may  be  doubted  whether  even  the  sec- 
ond paragraph  of  the  cross-complaint,  taken  by  itself, 
and  striking  from  it  everything  that  relates  to  redemption, 
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subrogation,  and  foreclosure,  shows  a  cause  of  action  to 
quiet  title.  As  a  complaint  to  quiet  title,  it  would  cer- 
tainly be  insufficient  on  demurrer.  Second  NaVl  Banky 
etc,  V.  Corey,  94  Ind.  457;  Miller  v.  City  of  Indiana^- 
oils,  123  Ind.  196. 

This  paragraph  is  rather  an  action  for  strict  foreclose- 
ure  and  injunction.  The  whole  action  is  one  for  the 
collection  of  debts  from  Bennett,  the  judgment  debt  due 
Locke,  and  the  mortgage  debt  due  Closson,  involving 
also  the  appointment  of  a  receiver  and  an  accounting. 
The  question  of  title  to  land  is  incidental. 

The  motion  for  a  new  trial  as  of  right  was  properly 
overruled. 

The  judgment  is  affirmed. 

Filed  Sept.  19, 1894. 


No.  17,288. 

Beasley  V.  The  State. 

Cbiminal  Law. — Larceny, — By  Husband  of  Wife* 8  3fo«6y.— Under  the 
enabling  statutes  of  this  State  the  hosband's  interest  in  his  wife's 
personal  property  is  abolished,  and  he  may  be  convicted  of  the  lar- 
ceny of  her  money. 

8amb. — Larceny  by  Trick  and  Artifice, — One  who  obtains  money  or 
goods  by  some  fraadalent  trick  or  artifice,  and  carries  them  away, 
is  guilty  of  larceny. 

Same. — Facts  of  Case, — For  facts  held  sufficient  to  constitute  larceny 
by  a  husband  of  his  wife's  money,  by  trick  and  artifice,  see  the 
opinion. 

From  the  Pike  Circuit  Court. 

E,  A,  Ely  and  S.  G,  Davenport,  for  appellant. 
A,  G.  Smith,  Attorney-General,  W.  E,  Cox,  Prosecut- 
ing Attorney,  and  A,  J,  Beveridge,  for  State. 
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Dailey,  J. 7— In  this  case  the  appellant,  Alfred  D. 
Beasley,  was  charged,  by  indictment,  with  the  larceny  of 
two  hundred  and  sixty-five  dollars  in  money,  and  one 
watch  of  the  value  of  twenty-five  dollars,  of  the  goods 
and  chattels  of  Ena  C.  Beasley,  who  was  then  his  wife. 
The  appellant  moved  to  quash  the  indictment,  which 
motion  was  overruled  by  the  court,  and  exceptions  were 
properly  reserved  by  him.  There  was  a  trial  by  the 
court,  and  finding  of  guilty,  and  his  punishment  assessed 
at  imprisonment  in  the  State  prison  for  six  years,  and  a 
fine  of  five  dollars. 

The  appellant  moved  for  a  new  trial  and  filed  his  writ- 
ten reasons  therefor,  which  was  overruled  by  the  court 
and  excepted  to  by  him.  Judgment  was  rendered  upon 
the  finding,  from  which  this  appeal  is  prosecuted. 

The  assignment  of  errors  presents  two  questions: 

First.    Was  the  verdict  sustained  by  the  evidence? 

Second.  Can  a  married  man  commit  larceny  as  to  the 
goods  of  his  wife? 

We  will  consume  little  time  in  the  consideration  of  the 
first  question.  The  evidence  in  the  record  presents  a 
case  against  this  appellant  of  extreme  moral  turpitude. 
From  beginning  to  end  it  is  fraught  with  shame  and 
ignominy.  On  January  7, 1894,  he  and  Ena  C.  Thomp- 
son were  married  in  the  State  of  Ohio.  She  was  pos- 
sessed of  an  estate  of  about  two  hundred  and  sixty-five 
dollars,  consisting  of  money  loaned,  inherited  from  a 
deceased  grandmother.  He  obtained  from  her  a  twenty- 
five  dollar  watch,  induced  her  to  collect  all  this  money, 
and  assisted  in  doing  so.  By  his  persuasion  she  gave 
him  ten  dollars  before  starting  for  Petersburgh,  Indiana, 
placed  fifty  dollars  in  her  dress  pocket  and  sewed  two 
hundred  and  five  dollars  in  the  lining'^f  her  skirt.  When 
they  reached  Newark,  0.,  he  took  the  fifty  dollars  and 
insisted  upon  her  giving  him  the  remaining  two  hundred 
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and  five  dollars,  under  the  pretense  that  it  was  not  safe 
to  carry  it,  and  he  would  take  it  and  get  a  draft.  He 
paid  their  expenses,  including  their  transportation  out 
of  the  sixty  dollars  thus  obtained.  At  Cincinnati,  0., 
they  repaired  to  a  boarding-house,  where  he  performed 
the  delicate  operation  of  cutting  the  skirt,  from  which  he 
abstracted  the  two  hundred  and  five  dollars  already  men- 
tioned. As  an  excuse  for  the  act,  he  said  he  would  buy 
a  draft  for  the  amount.  He  went  up  street,  as  he  stated, 
for  that  purpose,  and  returned  falsely  informing  her  that 
he  had  bought  one  and  mailed  it  to  Petersburg.  They 
went  by  boat  from  Cincinnati  to  Louisville,  Ky.,  and 
the  spouse  engaged  with  others  on  the  way  in  card  play- 
ing until  midnight.  When  they  arrived  at  Louisville 
they  went  to  a  hotel,  after  which  he  rode  out  in  a  cab 
without  her. 

They  embarked  on  a  boat  for  Evansville,  Indiana,  and 
the  defendant  indulged  his  passion  for  playing  cards 
during  the  entire  trip.     They  put  up  at  a  hotel  and  reg- 
istered.    Thereupon  he  left  her  and  was  gone  about  the 
city  until  12  o'clock  at  night.  When  he  returned  he  said 
he  was  going  to  Henderson  to  stay  two  or  three  days  with 
friends,  and  that  she  could  remain  in  Evansville.    After 
he  had  fallen  asleep  she  took  her  watch  and  money  from 
his  clothing  and  concealed  the  money  in  her  sleeve. 
When  he  woke  the  next  morning  he  missed  the  watch 
and  saw  that  the  money  was  gone.     He  said  they  had 
been  robbed,  notified  the  landlord  and  called  detectives. 
When  a  detective  came  she  told  the  story  and  surren- 
dered the  money  and  watch  to  him.     He  advised  her  to 
keep  them,   and  gave  them  back  to  her.     They   were 
ejected  from  this  hotel  and  went  to  another.     Appellant 
borrowed  $5  of  her  upon  the  excuse  that  he  wanted  to 
pay  it  to  one  Posey,  whom  he  owed.     He  went  up  street 
and  bought  a  revolver  and  cartridges,  returned,  entered 
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the  room  his  wife  occupied,  said  he  was  *'mad,"  stood 
with  his  face  to  the  window  and  his  back  to  her,  loading 
the  weapon,  snapped  it  once  or  twice,  said  he  "would 
not  snap  it  any  more,"  ''the  next  one  was  loaded."  The 
wife  said  ''you  don't  need  to  kill  me."  He  replied:  "I 
may  have  to  use  it  on  myself."  "God  knows  what  you 
will  do  next."  "I  am  too  mad  to  talk  about  the  mon- 
ey." "Give  me  that  money."  She  gave  him  $5  and  said, 
"is  that  enough?"  and  he  said  "no."  She  then  gave 
him  $10  and  asked  if  that  was  enough,  and  he  said  "give 
me  the  rest."  She  then  gave  him  $185,  all  the  balance 
she  had.  He  was  standing  with  the  loaded  pistol  in  his 
pocket  when  she  gave  him  the  money.  She  was  afraid 
of  him;  says  she  did  not  part  with  her  money  voluntari- 
ly nor  of  her  own  free  will. 

They  left  Evansville,  passed  through  Petersburg,  went 
to  Washington,  Ind.,  and  put  up  at  a  hotel.  He  regis- 
tered her  as  "Miss  Thompson,  Newark,  0."  But  it  seems 
she  did  not  know  this  fact  until  the  next  morning,  when 
she  received  the  following  infamous  letter: 

"Office  of  the  Trussler  House, 

'  'Henry  Klohr,  Prop.  , 

* 'Location  opposite  0.  &  M.  depot,  in  central  section  of 

city. 
"Washington,  Ind.,  Jan.  18,  1894. 

*'En-a:  Enclosed  find  $25  to  pay  your  fare  home.  It 
is  now  12  o'clock,  and  I  leave  in  about  20  minutes  for 
St.  Louis.  I  lost  all  your  money  to-night  on  a  poker 
game.  Your  board  bill  is  paid.  You  are  registered  as 
Miss  Thompson,  of  Newark,  so  be  careful  you  do  not  say 
you  are  married.  I  saw  mother.  She  would  see  that 
your  trunk  was  expressed  to  you,  but  she  did  not  want 
to  see  you.  I  join  my  brother  Will  at  St.  Louis.  Good- 
bye. Yours,  Al." 

All  this  transpired  during  the  honeymoon.     It  seems, 
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from  the  record,  that  the  wife  was  induced  to  come  to  Indi- 
ana upon  the  promise  that  the  defendant  would  estabUsh 
their  home  at  Petersburg  so  she  could  invest  her  means 
in  a  newspaper  enterprise.  When  she  was  inveigled  into 
this  State,  and  was  looted  of  her  inheritance,  the  defend- 
ant was  gracious  enough  to  surrender  $25  of  the  plunder 
he  had  taken  from  her,  so  that  she  might  not  be  com- 
pelled to  walk  back  to  the  State  of  Ohio. 

The  wedding  tour  being  thus  completed,  and  the  ap- 
pellant in  possession  of  the  most  of  his  booty,  the  be- 
trayed wife  went  to  Petersburg  to  see  his  mother.  Not 
obtaining  satisfaction,  she  then  began  proceedings  against 
him  and  left  for  her  home  in  Ohio.  While  there  she  re- 
ceived from  him  insulting  and  infamous  letters,  too  vul- 
gar and  indecent  to  be  copied  into  this  opinion,  threat- 
ening to  cover  her  with  shame  and  disgrace  if  she  did 
not  abandon  the  prosecution.  This  is,  in  short,  the  brief, 
pathetic  story  of  her  wrongs.  There  is  no  denial;  no 
palliation.  But  it  is  said  there  was  no  larceny  because 
the  money  was  not  taken  from  the  prosecuting  witness 
without  her  consent.  It  is  well  settled  that  where  one 
obtains  money  or  goods  by  some  fraudulent  trick  or  arti- 
fice, and  carries  them  away,  he  is  guilty  of  larceny. 
Moore's  and  Elliott's  Ind.  Grim.  Law,  section  368,  and 
cases  there  cited. 

The  main  contention  upon  which  appellant's  counsel 
rely,  in  their  able  brief,  is  that  husband  and  wife,  living 
together  as  such,  can  not  steal  one  from  the  other;  that  to 
constitute  a  valid  charge  of  larceny,  the  indictment 
should  show  that  at  the  time  of  the  alleged  crime  they 
were  living  separate  and  apart,  and  that  the  taker  then 
had  neither  the  possession  nor  right  to  possession  olf  the 
other's  property.  This  is  urged  at  great  length,  with 
liberal  quotations  from  the  common  law  and  sacred  his- 
tory to  the  effect  that  husband  and  wife  are  one  person. 
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and  hence  incapable  of  larceny  one  from  the  other.  Such 
was  the  law  for  ages,  and  so  remains  unless  overthrown 
by  the  legislative  enactments  of  1881,  and  prior  thereto. 

By  section  5324,  R.  S.  1881,  Burns'  Rev.  1894,  sec- 
tion 7289,  marriage  is  declared  to  be  a  civil  contract, 
into  which  males  of  the  age  of  eighteen  and  females  of 
the  age  of  sixteen,  not  under  certain  disabilities  therein 
specified,  are  capable  of  entering.  The  only  difference 
between  it  and  other  contracts  is  that  marriage  is  the 
more  priceless  and  sacred. 

By  section  5115,  R.  S.  1881,  Burns'  Rev.  1894,  sec- 
tion 6960,  all  the  legal  disabilities  of  married  women  to 
make  contracts  are  abolished,  except  as  further  provided 
in  the  act  of  which  it  is  a  part. 

Section  5117,  R.  S.  1881,  section  6962,  Burns'  Rev., 
1894,  provides  that:  "A  married  woman  may  take,  ac- 
quire, and  hold  property,  real  or  personal,  by  convey- 
ance, gift,  devise,  or  descent,  or  by  purchase  with  her 
separate  means  or  money;  and  the  same,  together  with 
all  the  rents,  issues,  income,  and  profits  thereof,  shall 
be  and  remain  her  own  separate  property,  and  under  her 
own  control,  thesameasif  she  were  (sole  and)  unmarried. 
And  she  may,  in  her  own  name,  as  if  she  were  unmar- 
ried, at  any  time  during  coverture,  sell,  barter,  ex- 
change, and  convey  her  personal  property;  and  she  may 
jilso,  in  like  manner,  make  any  contracts  with  reference 
to  the  same/^  etc. 

The  same  section  also  provides  that  ''she  shall  be 
bound  by  an  estoppel  in  pais ,  like  any  other  person." 

Section  5118,  R.  S.  1881,  Burns'  Rev.,  1894,  section 
6963,  binds  a  married  woman  by  her  covenants  of  title 
in  conveyances  of  her  separate  property,  as  if  sole,  and, 
in  like  manner,  as  principal  on  her  official  bond. 

Section  5120,  R.  S.  1881,  Burns'  Rev.,  1894,  section 
6965,  makes  all  married  women  liable  for  torts  com- 
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mitted  by  them,  and  exempts  the  husbands  from  liabUity 
from  the  contracts  or  torts  of  their  wives. 

Section  5130,  R.  S.  1881,  Burns'  Rev.,  1894,  section 

6975,  vests  a  wife  with  the  earnings  or  profits  accruing 
from  her  separate  trade  or  business. 

Section  5131,  R.  S.  1881,  Burns'  Rev.,  1894,  section 

6976,  empowers  her  to  prosecute  or  maintain  actions  in 
her  own  name  against  persons  for  damages  for  injuries 
to  her  person  or  character,  the  same  as  if  she  were  sole; 
and  gives  her  the  money  so  recovered. 

Prior  to  the  enactment  of  the  several  sections  of  the 
statutes  of  this  State  the  common  law  fiction  prevailed 
of  the  legal  unity  of  husband  and  wife.  In  the  eye  of 
the  law  they  were  one  person,  and  the  husband  was  that 
person. 

In  Blackstone's  Comm.,  book  2,  *433,  the  old  rule 
is  thus  stated:  '*A  sixth  method  of  acquiring  prop- 
erty in  goods  and  chattels  is  by  marriage;  whereby 
those  chattels  which  belonged  formerly  to  the  wife,  are 
by  act  of  law  vested  in  the  husband  with  the  same  de- 
gree of  property  and  the  same  powers,  as  the  wife,  when 
sole,  had  over  them.  This  depends  entirely  on  the  no- 
tion of  a  unity  of  person  between  husband  and  wife;  it 
being  held  that  they  are  one  person  in  law,  so  that  the 
entire  being  and  existence  of  the  woman  is  suspended 
during  coverture,  or  entirely  merged  or  incorporated  in 
that  of  the  husband.  And  hence  it  follows,  that  what- 
ever personal  property  belonged  to  the  wife,  before  mar- 
riage, absolutely  vested  in  the  husband." 

The  learned  judge  below  held  the  indictment  good 
upon  the  ground  that  the  recent  statutes  give  the  wife 
exclusive  control  and  authority  over  her  personal  prop- 
erty, and  have  greatly  enlarged  her  personal  rights  as  to 
the  disposition  thereof,  making  contracts  and  doing 
whatever  a  feme  sole  might  do;  and  that  the  effect  of  such 
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statutes  is  to  sever  the  unity  of  person  and  community 
of  property  heretofore  existing  between  husband  and 
wife.  There  seems  to  be  sound  logic  in  this  position. 
By  virtue  of  these  beneficent  statutes,  a  woman  may  hold 
her  own  property;  make  her  own  money;  enter  into  her 
own  contracts;  pay  her  own  debts.  She  may  even  con- 
tract with  her  own  husband.  If  he  defrauds  her  she 
may  recover.  If  a  woman  may  contract,  under  these 
statutes,  with  her  husband  and  recover  for  a  breach  of 
contract,  or  for  cheating  her,  it  would  seem  reasonable 
to  conclude  that  he  may  steal  from  her  also,  where  the 
circumstances  attending  the  wrongful  act  are  such  that 
if  performed  by  another  it  would  constitute  a  felonious 
asportation.  Under  the  enabling  statutes  of  Indiana 
the  husband's  interest  in  the  wife's  goods  and  chattels 
is  abolished,  and  with  its  destruction  the  right  also  to 
fraudulently  misappropriate  them. 

In  Garret  v.  State,  109  Ind.  527,  the  defendant  was 
indicted  for  burning  the  property  of  "another  person," 
to  wit:  The  property  of  Hannah  Garret.  The  evidence 
showed  that  he  and  his  wife  Hannah,  the  owner  of  the 
dwelling  house  so  destroyed,  occupied,  used,  and  dwelt 
therein,  as  their  habitation,  and  yet  this  court  said:  **If 
a  man  unlawfully,  feloniously,  willfully  and  maliciously 
sets  fire  to  and  burns  the  dwelling  house  of  his  wife, 
wherein  she  permits  him  to  live  with  her  as  her  hus- 
band, he  is  guilty  of  the  crime  of  arson,  as  such  crime 
is  defined  in  our  statute." 

Arson,  as  defined  in  our  statute,  is  an  offense  against 
the  property,  as  well  as  the  possession.  Larceny  is  also 
an  offense  against  the  right  of  private  property,  and  if 
the  husband  can  commit  the  crime  of  arson  against  her 
private  property  it  would  seem  to  follow  as  a  legal  con- 
clusion that  he  can  also  perpetrate  the  crime  of  larceny 
of  the  wife's  goods. 
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In  our  opinion  the  judgment  of  the  trial  court  should 
be,  and  it  is,  affirmed. 
Filed  Sept.  21,  1894. 


No.  16,897. 

IS  ^S  Murphy  v.  Bbabd. 

149    180| 

Gravel  Roaj>. — Assessment  Lien. — Statute  Construed, — Act  of  1877. — 
Act  of  1885.— Hhe  provision  of  the  act  of  1877,  providing  that  a 
gravel  road  assessment  shall  constitute  and  be  considered  a  first 
lien  on  the  real  estate  assessed,  in  the  same  manner  as  other  taxes, 
was  not  qualified  or  limited  by  the  act  of  1885  providing  that  such 
lien  shall  relate  to  the  time  of  the  filing  of  the  petition. 

Same. — Assessment  Lien, — Senior  to  Other  Ordinary  and  Pre-existing 
Liens. — ^The  lien  provided  for  in  such  act  (act  of  1877)  is  senior  to 
pre-existing  and  subsequent  ordinary  liens. 

Same. — Assessment  Lien. — Priority  of. — Power  of  Legislature  to  So  En- 
act. — Constitutional  Law. — The  Legislature  has  the  power  to  en- 
act that  such  assessment  liens  shall  take  precedence  over  other  pre- 
existing liens,  upon  the  theory  that  the  improvement  enhanced  the 
value  of  the  security. 

.Same. — General  Notice. —  When  Presumed  to  Have  Been  Given. — Binding 
on  Mortgagee  and  Purchaser  Under  Mortgage. — The  general  notice  re- 
quired in  a  gravel  road  proceeding,  which,  in  the  absence  of  allega- 
tions to  the  contrary',  will  be  presumed  to  have  been  given,  is  suf- 
ficient to  bind  a  mortgagee  of  the  land  affected  by  such  proceeding; 
and  the  purchaser  under  sucii  mortgage,  after  the  assessment,  is 
bound  by  the  proceeding  which  bound  the  mortgagee. 

Mortgage. — Mortgagee  Takes  Subject  to  the  Rights  of  the  Public. — JPrt'- 
ority  of  Liens. — Eminent  Domain. — As  the  purchaser  of  real  estate 
takes  the  property  subject  to  the  implied  paramount  right  of  the 
public,  so  the  mortgagee  takes  his  mortgage  with  notice  of  such 
paramount  right,  and  must  submit  to  its  subsequent  exercise. 

From  the  Huntington  Circuit  Court. 

T.  G.  Smith,  for  appellant. 

L.  P.  Milligarif  S.  E-  Cook  and  0.  W.  Whitelock,  for 
appellee. 
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Hackney,  C.  J. — ^The  record  presents  the  question  of 
the  suflBciency  of  two  paragraphs  of  complaint  to  which 
the  circuit  court  sustained  a  demurrer. 

The  facts  alleged  in  each  paragraph  were  that  the  ap- 
pellant held  a  tract  of  land  by  purchase  under  a  mort- 
gage of  September,  1872,  a  foreclosure  in  April,  1879,  a 
sale  in  1889,  and  a  sheriff's  deed  in  1890;  that  the  ap- 
pellee, as  treasurer  of  Huntington  county,  was  threaten- 
ing to  enforce  against  said  land  certain  assessments  of 
benefits  from  the  construction  of  a  free  gravel  road, 
which  assessments  were  apportioned  and  charged  against 
said  land  in  proceedings  instituted  before  the  board  of 
county  commissioners  in  March,  1881,  and  terminated 
before  the  appellant's  purchase. 

It  was  also  alleged  that  neither  the  mortgagee  nor  the 
purchaser  was  a  party  to  the  proceeding  in  which  said 
assessments  were  made. 

The  relief  sought  was,  by  the  first  paragraph,  an  in- 
junction against  the  enforcement  of  said  assessments, 
and,  by  the  second  paragraph,  a  decree  that  said  assess- 
ments were  junior  to  said  mortgage  and  that  the  county's 
right  of  redemption  be  foreclosed. 

The  assessments  were  made  under  the  act  of  March  3, 
1877;  R.  S.  1881,  sections  5091,  et  seq.;  R.  S.  1894, 
sections  6855,  et  seq.  By  the  sixth  section  of  that  act,  it 
was  provided  that  "The  said  assessment  upon  lands,  un- 
der the  provisions  of  this  act,  shall  be  placed  upon  a 
special  duplicate  *  ♦  *  and  *  shall  constitute 
and  be  considered  a  first  lien  on  the  real  estate  assessed, 
in  the  same  manner  as  other  taxes  are." 

One  contention  of  the  appellant  is  that  section  8,  Acts 

1885,  Elliott's  Supp.,  section  1479,  R.  S.  1894,  section 

6886,  adds  to  the  foregoing  provision  the  qualification 

that  such  lien  shall  relate  to  the  time  of  filing  the  peti- 

VoL.  138—36 
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tion,  and  that,  therefore,  no  authority  exists  for  giving 
the  assessment  priority  over  a  mortgage  executed  before 
the  filing  of  the  petition. 

The  act  in  which  the  provision  referred  to  is  found  has 
been  expressly  held  to  constitute  ''a  complete  scheme  or 
system  for  the  construction  of  gravel  roads,  and  for  the 
method  of  procedure  in  making  and  collecting  assess- 
ments,'.' and  that  it  does  not  repeal  or  otherwise  affect 
the  provisions  of  the  act  of  1877.  Robinson  v.  Rippey, 
111  Ind.  112. 

Adhering  to  that  decision,  we  conclude  that  the  act  of 
1885  does  not  qualify  or  limit  the  lien  provided  by  the 
act  of  1877. 

It  is  further  insisted  that  the  mortgagee  and  the  pur- 
chaser at  the  foreclosure  sale,  not  having  been  parties  to  the 
gravel  road  proceeding,  are  not  bound  by  the  assess- 
ments. The  act  of  1877  does  not  contemplate  adversary  pro- 
ceedings,* nor  that  special  notice  shall  be  given,  especially 
to  the  land-owners,  incumbrancers  or  others  interested. 
The  jurisdiction  of  the  board  is  invoked  by  ex  parte  pe- 
tition, and  all  persons  interested  are  notified  by  a  general 
notice  of  the  time  and  place  of  the  viewers'  meeting,  the 
kind  of  improvement  sought,  and  the  places  of  begin- 
ning and  terminus  of  the  road,  and  of  any  intermedi- 
ate  points.  After  notice,  exceptions  may  be  filed  and 
heard  and  further  proceedings  continued. 

If,  therefore,  the  mortgagee  was  a  proper  or  necessary 
party  to  the  proceeding,  the  general  notice,  which,  we 
presume,  in  the  absence  of  allegations  to  the  contrary, 
was  given,  was  sufl5cient  to  bind  him  as  a  party  to  the 
same  extent  as  if  he  had  been  specially  named  and  noti- 
fied as  a  party.  As  to  the  purchaser,  his  interests  did 
not  attach  until  after  the  assessments  were  made,  and  it 
could  not  have  been  anticipated  that  he  should  be  named 
as  a  party.     Being  a  purchaser  under  the  mortgagee,  it 
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is  perfectly  clear  that  he  would  be  bound  by  any  proceed- 
ing which  bound  the  mortgagee. 

It  remains  to  be  determined  whether  the  mortgagee, 
treated  as  a  party,  lost  the  priority  of  his  mortgage  as 
against  the  assessments.  It  will  be  observed  that  the 
enactment  of  the  statute  under  which  the  proceedings 
were  had  was  subsequent  to  the  execution  and  recording 
of  the  mortgage,  and  it  will  be  observed  also  that  by  the 
language  of  the  statute  the  assessments  were  to  ''consti- 
tute and  be  considered  a  first  lien  on  the  real  estate  as- ' 
sessed,  in  the  same  manner  as  other  taxes  are." 

The  a'^pellant  insists  that  the  intention  of  the  Legis- 
lature to  make  this  provision  retroactive  is  not  manifest, 
and  that  under  the  rules  of  statutory  construction  it 
should  be  held  to  have  only  prospective  application,  and, 
further,  if  held  to  be  retroactive,  that  the  Legislature 
exceeded  its  power  in  depriving  the  mortgagee  of  a  vested 
right  in  the  property  and  in  an  established  security. 

To  the  first  of  these  propositions  counsel  cite  Cook  v. 
State ^  for  Uae,  101  Ind.  446,  where  it  was  held  that,  under 
section  4278,  R.  S.  1881,  providing  that  the  amount  of  the 
assessments  upon  lands  for  the  construction  of  drains 
"shall  be  a  lien  upon  the  lands  so  assessed,  from  the  date 
of  recording  notice,"  etc.  Such  assessments  were  not 
senior  to  a  prior  mortgage. 

The  language  of  the  two  statutory  provisions  is  so 
widely  different  as  to  deprive  the  construction  of  either 
of  any  force  in  the  construction  of  the  other.  In  the 
case  cited,  it  could  not  have  been  held  that  the  Legisla- 
ture intended  to  give  the  lien  so  created  precedence  over 
liens  perfected  before  the  recording  of  the  notice  of  the 
establishing  of  the  work.  In  the  present  case  the  stat- 
ute provides,  as  we  have  seen,  that  the  lien  is  constituted 
and  is  to  be  considered  "a  first  lien  on  the  real  estate  as- 
sessed, in  the  same  manner  as  other  taxes  are." 
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We  have  no  doubt  of  the  intention  of  the  Legislature 
in  this  instance  to  constitute  such  assessments  a  lien 
senior  to  pre-existing  and  subsequent  ordinary  liens. 
The  language  that  they  shall  be  *'a  first  lien  *  *  *  as 
*  taxes  are/'  could  hardly  have  been  more  expressive  of 
such  intention. 

The  remaining  inquiry,  therefore,  is  as  to  the  power 
of  the  Legislature  to  so  enact.  That  the  assessment 
charged  against  the  lands  mortgaged  was  for  a  public 
purpose  is  without  dispute,  and  the  right  to  make  it  rests 
upon  the  powers  and  doctrines  both  of  eminent  domain 
and  of  taxation,  just  as  private  property  may  be  taken 
for  public  streets,  highways,  drains,  viaducts  and  other 
public  uses;  as  burdens  may  be  levied  for  the  public 
uses,  and  as  the  benefits  derived  from  the  special  advan- 
tages gained  by  such  property,  from  the  location  of  any 
such  public  use  or  improvement  may  be  made  a  special 
charge  against  it.  The  ownership  in  fee  of  the  real  es- 
tate affected  by  such  uses,  while  a  vested  right,  is  not 
more  sacred  than  the  right  of  the  public  to  appropriate 
such  real  estate  to  such  uses.  When  ownership  is  ac- 
quired, it  is  necessarily  with  the  implied  understanding 
that  it  is  subject  to  this  paramount  right  of  the  public. 
It  is  needless  that  we  should  multiply  illustrations  or 
cite  authorities  to  these  propositions  so  well  settled  and 
so  often  observed.  Treating  the  appellant's  security  as 
a  vested  right,  we  may  ask,  is  it  more  potent  against  the 
rights  of  the  public  than  the  ownership  of  the  land  itself? 
Certainly  not. 

In  State,  ex  reL,  v.  ^tna  Life  Ins,  Co.,  117  Ind.  251, 
it  was  said:  **We  have  no  doubt  that  it  would  have 
been  within  the  power  of  the  Legislature  to  provide  by 
express  words  that  the  lien  should  have  priority  over 
preexisting  mortgages.  Provident  Institution  v.  Jersey 
City,  113  U.  S.  506." 
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The  case  there  cited  differs  from  the  present  only  in 
the  fact  that  the  law  authorizing  the  lien  was  enacted 
before  the  execution  of  the  mortgage  lien.  If,  however, 
we  are  correct  in  the  proposition  that  a  purchaser  takes 
title  with  the  implied  paramount  right  of  the  public  for 
the  uses  named,  the  lienpr  takes  his  mortgage  and  makes 
his  loan  with  notice  of  that  paramount  right,  and  must 
submit  to  its  subsequent  exercise. 

Our  quotation  from  State,  ex  rel.,  v.  JEtna  Life  Ins. 
Co.f  supra y  was  repeated  in  Pierce  v.  ^tna  Life  Ins.  Co., 
131  Ind.  284,  with  the  following  statement:  "Indeed, 
there  would  seem  to  be  much  reason  for  providing  that 
a  mortgagee,  whose  security  is  enhanced  in  value  by  the 
construction  of  a  public  drain,  should  have  the  lien  of 
his  mortgage  subordinated  to  the  lien  of  a  fair  assess- 
ment for  the  cost  of  its  construction." 

To  the  same  effect,  it  was  said  in  Provident  Institution 
V.  Jersey  City,  supra,  that:  *'The  law  which  gives  to 
the  last  maritime  liens  priority  over  earlier  liens  in  point 
of  time,  is  based  on  principles  of  acknowledged  justice. 
That  which  is  given  for  the  preservation  or  betterment 
of  the  common  pledge  is  in  natural  equity  fairly  en.- 
titled  to  the  first  rank  in  the  tableau  of  claims.  Me- 
chanics' lien  law  stand  on  the  same  basis  of  natural  jus- 
tice." 

In  Watts  V.  Sweeney,  127  Ind.  116,  the  principle  above 
suggested  was  applied  to  the  lien  of  a  mechanic  making 
repairs  upon  a  chattel. 

If  the  gravel  road  enhanced  the  value  of  the  security, 
and  it  is  upon  the  presumption  that  it  did  that  the  as- 
sessment was  authorized  and  was  made,  it  is  only  equi- 
table to  charge  the  assessment  against  the  land  senior  to 
the  mortgage;  and  if  the  power  to  do  so  were  denied,  the 
necessary  functions  of  government,  exercised  under  the 
powers  of  eminent  domain,  could  be  obstructed  and  prac- 
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tically  defeated  by  the  execution  of  liens  by  the  property- 
owner  opposed  to  public  improvements. 

In  our  opinion  the  ruling  of  the  circuit  court,  in  sus- 
taining the  demurrer  to  the  complaint,  was  correct,  and 
the  judgment  is  affirmed. 

Dailey,  J.,  did  not  participate  in  this  case. 
Filed  Sept.  21, 1894. 


No.  16,698. 

The  Town  of  Fowler  v.  Linquist. 

Highway. — Dedication. — Prima  Facie  Evidence  of, — Becorded  Flat.— 
Street. — Personal  Injury. — Incorporated  7>»wn. — In  an  action  against 
an  incorporated  town  for  personal  injaries  sustained  by  reason  of 
an  obstruction  in  one  of  its  public  streets,  the  plat  of  the  addition 
containing  such  part  of  the  street,  which  was  filed  and  recorded  in 
the  recorder's  office  for  more  than  sixteen  years  prior  to  the  acci- 
dent, is  prima  facie  evidence  of  ownership  by  the  dedicator,  and  of 
his  intention  to  so  dedicate  it. 

Same. — Dedication. — Acceptance. — Where  it  appears  that  such  street 
was  used  by  the  public  both  before  and  ever  since  the  dedication, 
and  that  the  town  authorities  worked  the  street  where  such  work 
was  needed,  an  acceptance  of  the  dedication  is  sufficiently  estab- 
lished. 

Same. — Street. — Obstruction  {Post). — Personal  Injury. — ContribtUory 
Negligence.— Frightened  Team.—Where  the  plaintiff's  team  became 
frightened  and  unmanageable  and  shied  out  of  the  beaten  path  of 
the  road,  and  bringing  plaintiff's  wagon  into  collision  with  a  post  in 
the  roadway,  a  few  feet  from  the  beaten  path,  causing  plaintiff's  in- 
juries, he  is  not  guilty  of  contributory  negligence,  even  though  be 
knew  the  post  was  in  the  road. 

Same. — Obstruction. —  Use  of  Street  With  Khotoledge  of  Obstruction.—.^ 
person  is  not  legally  compelled  to  forego  the  use  of  a  public  highway 
which  is  open  to  public  use  simply  because  of  an  obstruction  therein. 

Special  Finding. — Failure  to  Find  Fact  Within  the  Issues  .and  the  Eti- 
dence. —  When  Xot  Ground  for  Reversal  .—Burden  of  Proof.— A  failure 
to  find  a  fact  within  the  issues,  which  is  established  by  the  evidence, 
is  not  ground  for  reversal  of  the  judgment,  provided  the  facts  essen- 
tial to  a  recovery  are  found ;  for  a  failure  to  find  upon  an  issue  in 
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such  a  case  is  equivalent  to  a  finding  against  the  party  apon  whom 
rests  the  burden  of  proof  upon  that  issue. 
Damages. — Personal  Injury, — Combined  Causes, — Several  Liability. — 
If  two  causes  combine  to  produce  injuries,  defendant  is  not  relieved 
of  liability  because  it  is  responsible  for  only  one  of  such  causes ; 
provided  the  plaintiS  is  free  from  contributory  negligence. 

From  the  Newton  Circuit  Court. 

.   W.  D.  Wallace  and  S.  P.  Bairdy  for  appellant. 
J.  D.  Brovm  and  G.  JS.  Or  ay,  for  appellee. 

Howard,  C.  J. — ^This  was  an  action  by  the  appellee 
against  the  appellant,  to  recover  damages  for  personal  in- 
juries, alleged  to  have  been  caused  by  an  obstruction  in 
one  of  the  streets  of  said  town. 

On  the  overruling  of  demurrers  to  the  complaint,  the 
appellant  answered  in  general  denial,  and  also  by  two 
special  pleas,  to  the  first  of  which,  a  demurrer  was  over- 
ruled, while  to  the  second,  a  demurrer  was  sustained. 

The  issues  joined  were  tried  by  a  jury,  and,  by  agree- 
ment, the  jury  returned  into  court  their  special  verdict 
on  all  the  issues  in  the  cause.  The  material  facts  found 
are:  That  Park  street,  in  the  town  of  Fowler  in  Benton 
county,  is  a  public  street,  which  was  laid  out  and  dedi- 
cated many  years  ago,  and  accepted  by  said  town,  and 
which  for  many  years  past  has  been  used  and  traveled, 
and  was  on  the  27th  day  of  October,  1891,  used  and 
traveled  by  the  citizens  of  said  town,  and  by  the  public; 
that  in  April  or  May,  1891,  one  Jacob  Lucas  erected  a 
fence  across  said  street,  from  the  southeast  corner  of  out- 
lot  twenty-nine  to  the  southwest  corner  of  outlet  twenty- 
eight  of  Fowler's  addition  to  said  town,  and  within  the 
corporate  limits  thereof;  said  fence  consisted  of  four  or  five 
oak  posts  firmly  planted  to  the  depth  of  about  two  feet  in 
the  ground,  with  wire  strung  thereon,  and  securely 
fastened.  In  the  center  of  said  street,  in  said  fence, 
was  a  gate  fastened  between  two  of  said  posts.     In  the 
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summer  of  1891,  said  obstruction  was  entirely  removed, 
except  one  post  which  remained  standing,  and  of  which 
appellant  at  the  time  had  notice.  This  post  stood  about 
four  or  five  feet  above  the  ground,  and  about  three  feet 
west  of  the  traveled  part  of  said  street;  that  appellant 
had  due  notice  and  full  knowledge  of  said  obstruction 
from  May,  1891,  and  at  all  times  since  then,  up  to  the  27th 
day  of  October,  1891,  and  thereafter;  two  of  the  trustees 
of  the  town  having  actual  notice  during  all  said  time; 
but  the  town  took  no  steps  to  remove  the  obstruction. 
The  town  marshal  also  had  full  knowledge  of  the 
obstruction  during  all  said  time;  that  on  said  27th  day 
of  October,  1891,  the  appellee,  who  is  a  farmer  and 
laborer  living  in  the  southeast  part  of  said  town,  was 
traveling  southward  toward  his  home  on  said  Park 
street,  driving  a  span  of  mules  hitched  to  a  two  horse 
wagon,  with  hay  ladders  thereon,  at  a  slow  rate  of 
speed,  in  a  careful  and  cautious  manner,  without  any 
knowledge  of  the  existence  of  said  post,  having  been 
informed  some  four  or  five  weeks  prior  thereto  that  said 
post  had  been  taken  up,  and  believing  that  it  had 
been  removed,  and  while  so  traveling  upon  said  street 
his  mules  became  frightened  at  some  stray  horses  that 
were  grazing  in  said  street,  without  his  fault  or  negli- 
gence, at  or  near  said  post.  Said  stray  horses  caused 
said  mules  to  shy  to  one  side,  whereby  the  hay  frame 
that  was  on  said  wagon  collided  with,  and  caught  upon, 
said  post,  which  produced  a  sudden  jerk  and  shock  of 
said  hay  ladders,  throwing  the  appellee  off  the  wagon 
and  between  the  mules,  without  fault  of  his;  that 
the  appellee's  leg  was  caught  between  the  spokes  of 
one  wheel  of  the  wagon,  and  was  thereby  twisted, 
wrenched,  and  broken  without  his  fault;  that  said 
accident  occurred  at  or  near  seven  o'clock  in  the  evening 
of  said  day,  and    when   it  was  dark;    that  when    said 
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mules  became  frightened,  and  before  the  hay  ladders 
collided  with  the  post,  the  appellee  pulled  on  the  lines 
and  used  every  effort  in  his  power  to  check  the  mules, 
but  was  unable  to  control  them;  that  for  several  rods 
before  the  mules  became  frightened,  the  appellee  was 
driving  slowly,  and  that  the  mules  were  not  accus- 
tomed to  run  away  or  to  become  frightened;  that  appel- 
lee was  standing  up  on  said  hay  ladders,  driving  the 
mules  with  lines,  and  looking  forward  to  see  any  ob- 
struction that  might  be  on  said  street;  that  the  street  is 
about  sixty  feet  wide  at  the  place  of  said  obstruction,  and 
the  surface  of  the  ground  is  comparatively  level;  that 
the  post  was  unguarded  and  without  light  or  signals  to 
warn  travelers  of  its  location;  that  said  mules,  while  so 
frightened  and  beyond  the  control  of  appellee,  drew  the 
wagon  out  of  the  traveled  part  of  the  street  and  near  to 
said  post,  causing  the  collision,  after  which  the  mules 
ran  off  with  the  wagon,  leaving  the  appellee  helpless 
upon  the  ground,  with  both  bones  of  the  left  leg  broken 
between  the  knee  and  ankle,  where  he  remained  until 
assistance  arrived,  and  he  was  carried  home;  that  he  was 
at  once  attended  by  a  competent  physician  and  surgeon, 
who  properly  and  skillfully  treated  him,  and  that  all 
proper  attention  was  given  him;  that  the  knee  joint  is 
partially,  and  the  ankle  wholly,  stiff,  and  the  leg  crooked 
and  two  inches  short,  and  the  appellee  maimed  and 
crippled  for  life,  and  wholly  incapable  of  performing  man- 
ual labor  or  pursuing  his  usual  avocations;  that  he  has 
suffered  and  endured  great  pain  and  torture,  both  physi- 
cally and  mentally;  that  at  the  time  of,  and  prior  to,  re- 
ceiving said  injuries,  the  appellee  was  a  strong,  healthy 
man,  and  was  industrious;  that  he  is  fifty-one  years  of 
age,  and  has  a  wife  and  eight  minor  children  who  are 
wholly  dependent  upon  him  for  support;  that  by  reason 
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of  said  injuries^  he  has  sustained  damages  in  the  sum  of 
six  thousand  dollars. 

A  motion  for  a  venire  de  novo  was  overruled.  A  mo- 
tion for  a  new  trial  having  been  filed,  the  appellee  filed 
a  remittitur  of  one  thousand  dollars  of  the  damages  al- 
lowed by  the  verdict  of  the  jury,  whereupon  the  motion 
for  a  new  trial  was  overruled. 

The  appellant  then  filed  a  motion  for  judgment  .in  its 
favor  upon  the  verdict,  which  was  also  overruled. 

Judgment  for  five  thousand  dollars  was  then  rendered 
in  favor  of  appellee. 

After  the  evidence  was  given,  and  before  the  argument 
of  counsel,  the  appellant  moved  the  court  to  instruct  the 
jury  to  return  a  verdict  for  the  appellant,  on  the  ground 
that  appellant  was  not  liable  for  the  injuries  suffered  by 
appellee.  This  motion  was  overruled,  which  ruling 
is  made  one  of  the  grounds  of  the  motion  for  a  new  trial. 
The  motion  for  a  verdict  in  favor  of  the  appellant  is 
brought  into  the  record  by- a  special  bill  of  exceptions. 

Many  assignments  of  error  are  made,  but  the  chief 
reason  urged  why  the  judgment  should  be  reversed,  is 
that  it  was  not  shown  that  the  place  where  the  injury  was 
received  was  a  public  street. 

It  is  not  questioned  that  in  1875,  more  than  sixteen 
years  before  the  time  of  the  injuries  complained  of,  Fow- 
ler's addition  to  the  town  of  Fowler,  including  Park 
street  and  the  place  therein  where  the  injuries  were  re- 
ceived, was  duly  platted  and  the  plat  acknowledged  and 
recorded. 

But  appellant  first  objects  that  no  proof,  other  than 
the  plat,  was  introduced  to  show  that  at  the  time  of  mak- 
ing, filing  and  recording  such  plat,  Moses  Fowler  was 
the  owner  of  the  land  so  platted. 

This  is  not  a  controversy  as  to  the  ownership  of  the 
ground  occupied  by  the  street;  no  one  claiming  to  be  the 
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owner  of  the  land  occupied  by  the  street  is  here  as  a 
party  denying  the  dedication.  In  such  case,  strict  proof 
of  ownership  is  not  required  as  in  ejectment.  There  was, 
in  the  court  below,  no  denial  of  ownership  in  the  dedi- 
cator at  the  time  of  the  dedication;  and  the  evidence 
shows  continued  use  of  the  street  by  the  public  ever 
since,  except  during  the  short  time  that  the  fence  was 
placed  across  it . 

As  between  the  parties  to  this  action,  the  plat  of 
Fowler's  Addition,  on  which  ''Park  street"  appears,  and 
which  was  filed  and  recorded  in  the  recorder's  office  for 
more  than  sixteen  years  prior  to  October  27,  1891,  is 
prima  facie  evidence  of  ownership  by  Fowler  of  the  land 
so  dedicated,  and  of  his  intention  to  so  dedicate  it.  2 
Greenleaf  Ev.,  section  662;  Central  Branch,  etc.,  R.  R. 
Co.  V.  Andrews,  41  Kan.  370;  State  v.  Hill,  10  Ind.  219. 
See,  also.  City  of  Indianapolis  v.  Kingsbury,  101  Ind. 
200;  Elliott  Roads  and  Streets,  p.  121  et  seq. 

It  is  next  contended  that  there  was  no  acceptance  of 
the  dedication,  either  by  the  town  or  by  the  public.  The 
jury  expressly  found:  ''That  there  is  a  public  street  in 
said  town  of  Fowler,  named  and  known  as  Park  street, 
which  was  laid  out  and  dedicated  to  said  town  many 
years  ago,  and  accepted  by  said  town,  beginning  at  the 
north  limits  of  said  town,  running  due  south  through 
said  town  to  the  south  line  of  said  town,  which  street 
for  many  years  past  has  been  used  and  traveled,  and 
was,  on  the  27th  day  of  October  last,  traveled  by  the 
citizens  of  said  town  and  by  the  public." 

This  finding,  even  omitting  what  may  be  regarded  as 
conclusions,  is,  we  think,  sufficiently  clear  to  show  ac- 
ceptance and  use  of  the  street  by  the  town  and  by  the 
public. 

We  have  looked  through  the  evidence,  and  we  think 
that  the  finding  is  well  supported  by  the  testimony  of 
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witnesses;  from  which  it  appears,  not  only  that  the  way 
was  used  by  the  public  long  before  the  dedication  and 
ever  since,  but  also  that  the  town  authorities  worked 
the  street  when   such  work  was  needed. 

The  jury  finds  that  at  the  point  of  the  accident,  the 
ground  was  comparatively  level.  No  work  was  needed 
there.  But  there  was  evidence  of  some  work  by  the 
town  authorities  to  the  north  of  the  place  of  the  accident, 
and  also  to  the  south  where  the  town  marshal  aided  in 
the  erection  of  a  bridge  upon  the  street.  As  to  user  by 
the  public,  there  was  evidence  from  which  the  jury 
might  reasonably  conclude  that  the  road  had  been  used 
by  the  public  as  a  thoroughfare  for  twenty  or  twenty- 
one  years.  This  is  sufficient.  Elliott  Roads  and  Streets, 
p.  125  etseq.f  and  cases  cited;  Summers  v.  State,  51 
Ind.  201. 

It  is  next  contended  that  the  appellee  should  not  re- 
cover, for  the  reason  that  he  knew  of  the  obstruction  and 
should,  therefore,  have  avoided  it.  The  appellee,  how- 
ever, testified  positively  that  he  did  not  know  that  the 
post  still  remained  in  the  street,  as  he  had  been  informed 
some  time  before  that  it  had  been  removed.  Besides,  it 
is  agreed  that  his  mules  were  frightened,  and  the  evi- 
dence is  undoubted  that  they  shied  off  the  beaten  track 
in  spite  of  all  efforts  made  by  appellee  to  control  them. 
The  post  was  several  feet  from  the  traveled  track,  and 
even  if  appellee  knew  it  was  still  there,  he  could  not  be 
held  responsible  for  the  frightening  of  his  team  and  their 
going  out  of  the  beaten  track  and  upon  the  post  when 
he  was  utterly  unable  to  control  them.  We  do  not  think 
that  any  contributory  negligence  is  shown'.  Maus  v. 
City  of  Springfield,  101  Mo.  613. 

Counsel  point  out  many  facts  as  to  which  they  con- 
tend that  there  is  no  finding  in  the  verdict  of  the  jury. 
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but  as  to  which  they  say  there  should  have  been  find- 
ings under  the  issues.  Even  if  this  were  true,  it  would 
of  itself  be  no  ground  for  reversal  of  the  judgment,  pro- 
vided the  facts  essential  to  a  recovery  are  found;  a  fail- 
ure to  find  upon  an  issue  in  such  a  case  is  to  be  taken  as 
a  finding  against  the  party  upon  whom  rested  the  burden 
of  proof  upon  that  issue.  But,  we  think  that,  omitting 
all  conclusions  of  law  from  the  verdict,  there  are  suffi- 
cient facts  found  upon  which  the  judgment  may  stand. 
Neither  can  we  say,  considering  all  the  circumstances  of 
the  case,  that  the  damages  are  excessive. 

Several  objections  are  urged  against  the  complaint, 
but  we  think  they  are  all  without  substantial  merit.  It 
is  claimed  that  the  proximate  cause  of  the  accident  was 
not  the  obstruction  in  the  street  but  the  frightening  of 
the  team  by  the  stray  horses,  and  that  for  this  reason  the 
complaint  is  bad.  If  the  town  was  at  fault  as  to  the  ob- 
struction, and  the  obstruction  was  one  cause  of  the  in- 
jury, the  town  cannot  escape  responsibility  because  some 
other  cause  aided  in  bringing  about  the  accident.  See 
Board,  etc,  v.  Mutchler,  137  Ind.  140,  where  a  horse 
.driven  in  a  buggy  was  frightened  and  backed  off  a 
bridge,  but  where  the  board  of  commissioners  was  held 
responsible  for  the  accident  for  the  reason  that  they  had 
neglected  to  place  guards  upon  the  bridge.  See  also  City 
of  Crawfordsville  v.  Smith,  79  Ind.  308. 

The  court  did  not  err  in  sustaining  a  demurrer  to  the 
third  paragraph  of  the  answer.  In  that  paragraph  it 
was  averred,  in  effect,  that  appellee  might  have  taken 
another  road,  and  so  avoided  the  obstruction.  The  road 
taken  by  appellee  was  the  most  direct  to  his  home,  and 
even  if  it  were  not  so,  he  was  not  obliged  to  choose  an- 
other road  when  this  one  was  open  to  the  public.  Board, 
etc.,  V.  Mutchler,  supra. 
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We  have  found  no  error  in  the  record  for  which  we 
should  be  justified  in  reversing  the  judgment. 
The  judgment  is  affirmed. 
Filed  April  17, 1894 ;  petition  for  a  rehearing  overraled  Sept.  25,  '94. 
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ScANUN  V.  Stewart  kt  al. 

ExBOUTioN. — Levy. — Lien» — Continuance  Beyond  Life  of  Sxeeution.— 
Special  Finding, — Freaumption  Supporting, — A  special  finding  that 
an  execution  issued  by  a  justice  of  the  peace  was  levied  upon  per- 
sonal property,  and  thlat  the  levy  continued  for  a  period  longer  than 
six  months  prior  to  the  issuing  of  a  vendi,  is  a  finding  of  fact,  and  it 
will  be  presumed,  in  the  absence  of  anything  to  the  contrary,  that 
the  evidence  supported  the  finding  that  the  levy,  in  some  legal  way, 
was  maintained  beyond  the  life  of  the  original  execution,  and  an 
exception  to  a  conclusion  of  law  that  the  lien  of  the  execution  con- 
tinued is  not  well  taken. 

Supreme  Court  Practice. — Bule  where  Same  QtiesPion  Presented  by 
Pleadings  and  Special  Findings, — Rulings  upon  pleadings  will  not  be 
considered  on  appeal  where  the  same  questions  are  presented  by 
exceptions  to  conclusions  of  law  upon  a  special  finding  of  facts. 

Practice. — Motion  to  Modify  Judgment. — Bill  of  Exceptions, — In  order 
that  any  question  may  be  presented  on  appeal  upon  a  motion  to 
modify  a  judgment,  the  motion  must  be  brought  into  the  record  by 
bill  of  exceptions. 

Same. — Erroneous  Befusal  to  Grant  Change  of  Venue, — Hoio  Question 
Saved. — ^The  erroneous  refusal  of  a  change  of  venue  must  be  made 
the  ground  of  a  motion  for  a  new  trial  or  it  will  not  be  considered 
on  appeal. 

From  the  Shelby  Circuit  Court. 

/.  B,  McFadden,  for  appellant. 

K.  M.  Horn  and  E,  K,  Adams,  for  appellees. 

McCabe,  J. — This  was  a  suit  by  the  appellee  William 
P.  Stewart  against  the  appellant,  as  principal,  and  the 
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appellee  George  W.  Crum,  as  surety,  on  a  promissory 
note,  and  seeking  a  foreclosure  of  a  vendor's  lien  as 
against  Scanlin. 

The  appellee  Crum,  as  such  surety,  filed  a  cross-com- 
plaint against  his  codefendant,  appellee  Stewart,  and  ap- 
pellant, Scanlin,  showing  that  he  had  paid  the  debt  and 
asking  to  be  subrogated  to  the  rights  of  Stewart. 

Appellee  Lux  was  admitted  as  a  party  defendant  by  the 
court,  and  a  demurrer  by  Scanlin  to  the  cross-complaint 
of  Lux  was  overruled. 

The  assignment  of  errors  calls  in  question  the  rulings 
of  the  court  in  overruling  the  demurrers  to  each  of  said 
cross-complaints . 

At  the  request  of  Scanlin,  the  court  made  a  special 
finding  of  the  facts,  and  stated  its  conclusions  of  law 
thereon,  to  which  the  appellant  excepted.  It  is  wholly 
unimportant  whether  the  rulings  were  correct  or  not  in 
holding  the  cross-complaints  good,  as  the  same  question 
again  arises  on  the  exceptions  to  the  conclusions  of  law 
on  the  facts  specially  found,  as  has  been  often  decided 
by  this  court.  State,  ex  reL,  v.  Vogel,  117  Ind.  188; 
Martin  v.  Cauble,  72  Ind.  67;  Douthit  v.  Douthit,  133  Ind. 
26;  Reddick  v.  Keesling,  129  Ind.  128;  Ross  v.  Banta,  34 
N.  E.  Rep.  865. 

The  special  finding  states  that  "On  January  25,  1890, 
said  Scanlin,  as  principal,  and  the  defendant  George  W. 
Crum,  as  surety,  executed  to  the  plaintiff  (Stewart)  their 
certain  promissory  note,  payable  sixty  days  thereafter, 
for  $77.23,  with  interest  at  eight  per  cent,  per  annum 
from  said  date;  that  after  the  maturity  of  said  note  said 
Stewart  instituted  this  action  upon  said  note,  and  there- 
after said  surety,  George  W.  Crum,  fully  paid  and  dis- 
charged said  note  and  interest  in  the  sum  of  $79.55,  on 
June  15,  1890;  that  there  is  now  due  of  principal  and 
interest  on  said  sum  $83.27." 
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It  is  further  found  that  on  April  17,  1890,  the  cross- 
complainant  John  Lux,  in  a  suit  before  a  justice  of  the 
peace  of  Brandywine  township,  Shelby  county,  Indiana, 
the  township  of  the  residence  of  said  Scanlin,  recovered 
a  judgment  against  said  Scanlin',  after  more  than  three 
days  proper  service  of  summons,  for  the  sum  of  $43.07, 
and  costs  taxed  at  $4.65,  since  which  time  said  judgment 
has  drawn  interest  at  the  rate  of  six  per  cent,  per  annum 
and  is  collectible  without  relief  from  valuation  law;  that 
on  April  29,  1890,  execution  issued  on  said  judgment, 
which  execution  was  duly  levied  upon  a  certain  builjiing 
situate  upon  the  west  half  of  lot  No.  19,  on  Washington 
street,  in  the  town  of  Fairland,  in  said  county;  that  said 
levy  continued  in  force  until  December  18,  1890,  when 
the  plaintiff  in  said  suit,  John  Lux,  caused  a  writ  of 
venditioni  exponas  to  issue  to  the  proper  constable  of  said 
township,  which  was  on  said  day  placed  in  the  hands 
of  said  constable,  who  now  holds  the  same,  together  with 
the  lien  of  such  levy,  not  having  sold  said  property;  that 
the  said  house  is  the  personal  property  of  said  Scanlin, 
erected  by  him  upon  said  lot  leased  from  one  Totten  for 
a  term  of  years. 

It  is  to  be  observed  that  these  facts  are  all  within  the*' 
issues  made  by  the  pleadings. 

The  court  stated,  as  conclusions  of  law:  "That  the 
cross -complainant  George  W.  Crum  should  recover 
from  the  defendant  Frank  Scanlin  the  sum  of  $83.27, 
together  with  his  costs  herein;  that  the  cross-complain- 
ant John  Lux  should  maintain  the  lien  of  his  alias  ex- 
ecution as  superior  to  any  claim  of  the  said  cross-com- 
plainant Crum  herein,  and  by  reason  of  this  proceeding 
upon  said  house;  to  which  conclusions,  the  defendant 
Scanlin  at  the  time  excepts." 

The  judgment  and  decree  followed  the  conclusions  of 
law. 
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The  objection  urged  here  is  against  the  sufficiency  of 
the  facts  found  to  warrant  the  conclusions  of  law,  in 
that  the  lien  of  the  levy  of  Lux's  execution  was  found  to 
have  continued  in  force  from  the  time  of  its  issue,  viz, 
from  April  29,  1890,  until  the  18th  day  of  December, 
1890,  more  than  six  months.  It  is  contended  that  this 
shows  an  interval  between  the  expiration  of  the  life  of 
the  execution  and  the  issue  of  the  vendi.  The  statute 
provides  that  such  executions  shall  be  returnable  in  six 
months,  but  may  be  sooner  returned  if  satisfied,  or  no 
property  is  found.  1  Burns'  R.  S.  1894,  section  1577; 
R.  S.  1881,  section  1509. 

The  next  section  provides  for  issuing  a  vendi  when 
property  is  levied  on  and  remains  unsold. 

In  such  case  the  lien  of  the  first  execution  is  continued. 
Herman  on  Executions,  p.  331,  section  215. 

The  finding  shows  that  the  constable  continued  to  hold 
possession  of  the  property  throughout  the  whole  time. 
The  levy  of  the  execution  was  a  presumptive  satisfaction 
of  the  judgment,  if  the  property  is  of  sufficient  value, 
until  the  levy  is  legally  disposed  of.  Stewart  v.  Nune- 
makeTy  2  Ind.  47;  Lindley  v.  Kelley,  42  Ind.  294;  Mclver 
V.  Ballard,  96  Ind.  76;  Rickey  v.  Merritt,  108  Ind.  347; 
McCabe  v.  Goodvdne,  65  Ind.  288. 

So  long  as  the  constable  held  this  property  under  the 
execution,  if  of  sufficient  value  to  pay  the  judgment,  it 
could  hardly  be  said,  under  the  foregoing  authorities, 
that  the  lien  of  the  execution  was  lost  because  the  officer 
had  failed  to  promptly  return  the  execution  at  the  exact 
time  of  the  expiration  of  the  six  months,  when  the  law 
made  it  returnable. 

It  has  been  held  in  Alabama  that  **  Where  executions 
have  been  regularly  issued  on  a  judgment,  without  the 
lapse  of  an  entire  term,  the  continuity  of  the  lien  is  not 
Vol.  138—37 
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broken  by  the  fact  that  the  execution  issued  on  the  judg- 
ment, which  was  so  irregular,  informal  and  imperfect 
that  it  would  have  been  quashed  on  motion,  was  re- 
turned by  the  order  of  the  plaintiff,  and,  on  the  same 
day,  another  execution,  curing  the  defects  of  the  first, 
was  issued."     Clark  v.  Spencer,  75  Ala.  49. 

The  evidentiary  facts  may  have  shown  that  to  have 
been  the  case  here.  The  execution  may  have  been  in- 
formal and  defective  so  that  it  would  have  been  liable  to 
be  quashed  and  set  aside.  The  plaintiff  may  have  been 
unwilling  to  risk  proceeding  under  it  to  sell  property 
after  it  was  levied  on  by  virtue  of  such  defective  execu- 
tion; and  h€  may  have  ordered  it  returned  to  cure  the 
defect  in  it.  In  that  case  the  continuity  of  the  lien 
would  not  be  broken.  These  facts  are  evidentiary  facts — 
mere  evidence.  The  continuance  of  the  levy  was  an  in- 
ferential fact.  The  finding  is  not  that  the  lien  was  con- 
tinued, but  that  the  levy  was  continued. 

The  inferential  facts  alone  must  be  found  in  the  spe- 
cial finding,  and  not  the  evidentiary  facts  or  the  mere 
evidence.  The  particular  finding  complained  of  is  that 
the  ''levy  continued  in  force  from  April  29,  1890,  until 
December  18,  1890.''  The  ''levy'*  is  a  fact,  an  in- 
ferential fact,  and  not  a  conclusion  of  law,  as  appellant 
contends.  \And  the  ** continuance''  of  the  levy  during 
the  time  specified  is  also  a  fact,  an  inferential  fact,  and 
not  a  conclusion  of  law.  What  is  m^ant  is  that  the  levy 
was  not  abandoned,  not  released,  but  continued  to  sub- 
sist during  that  time. 

Now,  whatever  evidentiary  facts  requisite  there  may 
have  been,  or  may  be  required  to  establish  that  inferential 
fact,  we  must  presume,  were  introduced  in  evidence.  If 
they  were  not,  the  appellant's  remedy  was  a  motion  for  a 
new  trial.  We  had  as  well  hold  that  part  of  the  finding  to 
be  a  mere  conclusion  of  law  which  finds  that  Lux  recov- 
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ered  a  judgment  against  appellant  before  a  justice  of  the 
peace,  as  to  hold  that  a  levy,  or  the  continuance  thereof, 
is  a  conclusion  of  law  and  not  a  fact. 

As  well  contend  that  a  complete  transcript  of  the  judg- 
ment before  the  justice  must  be  set  out  in  the  special 
finding,  as  to  contend  that  the  special  finding  must  set 
out  each  act  done  in  making  the  levy,  and  each  act  done 
to  continue  the  levy  in  existence.  The  continuity  of  the 
lien  is  another  and  a  different  matter,  that  is  a  conclu- 
sion of  law  from  the  facts  found.  That  matter  is  prop- 
erly stated  in  the  conclusions  of  law.  Counsel  do  not 
^question  the  conclusions  of  law,  if  the  facts  have  been 
properly  found.  Holding,  as  we  have  already  indicated, 
that  the  levy  and  its  continuance  in  force  are  inferential 
facts  there  was  no  error  in  overruling  the  exceptions  to 
the  conclusions  of  law. 

Overruling  appellant's  motion  to  modify  the  judgment 
is  assigned  for  error.  This  motion  proceeds  upon  the 
idea  that  no  lien  is  established  in  favor  of  Lux.  It  re- 
sults from  what  we  have  already  said,  that  the  motion 
was  correctly  overruled.  Besides,  there  is  no  bill  of  ex- 
ceptions bringing  into  the  record  the  motion  to  modify, 
pointing  out  objections  to  the  form  of  the  decree,  which 
has  been  held  necessary  to  present  any  question  upon 
such  a  motion.  Adams  v.  La  Rose,  75  Ind.  474;  Bayleas 
V.  Glenny  72  Ind.  5;  Douglass  v.  .State,  72  Ind.  385;  Teal 
V.  SpanglcTy  72  Ind.  380. 

It  is  also  assigned  for  error  that  the  circuit  court  erred 
in  overruling  appellant's  motion,  properly  supported  by 
aflBdavit,  for  a  change  of  judge.  It  is  wholly  unneces- 
sary to  inquire  into  the  propriety  of  that  ruling  as  ap- 
pellant is  not  in  a  position  to  avail  himself  of  the  rul- 
ing, even  if  it  was  erroneous.  He  did  not  move  for  a 
new  trial.  It  has  been  often  held  that  the  erroneous  re- 
fusal of  a  change  of  venue  must  be  made  the  ground  of 
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a  motion  for  a  new  trial  as  a  condition  precedent  to  the 
right  to  a  review  of  that  (juestion  in  this  court.  Horton 
V.  WiUoriy  25  Ind.  316;  Knarr  v.  Conaway,  53  Ind.  120; 
Berlin  v.  OgleabeCy  65  Ind.  308;  Mannix  v.  State ^  ex  rel.j 
115  Ind.  245  (251);  Bement  v.  May,  135  Ind.  664. 

No  question  is,  therefore,  presented  to  us  by  the  rec- 
ord as  to  the  ruling  refusing  a  change  of  judge. 

The  judgment  is  affirmed. 

Hackney,  J.,  took  no  part  in  this  decision. 

Filed  May  16,  1894. 

On  Petition  for  a  Rehearing. 

McCabb,  J. — A  very  earnest  petition  for  a  rehearing 
is  presented  in  this  case,  supported  by  two  very  exten- 
sive and  elaborate  briefs,  on  behalf  of  the  appellant. 

The  points  mainly  relied  on  for  a  rehearing  are:  that 
we  erred  in  holding  that  the  ruling  of  the  trial  court  in 
overruling  a  demurrer  to  the  amended  cross-complaint 
of    appellee  Crum  was   immaterial,  because,  the   same 
question  was  presented  on  the  special  finding  of  facte 
and  conclusions  of  law  thereon,  and  that  the  conclusions 
of  law  were  not  supported  by  the  facts  found.     In  other 
words  it  is  contended  that  there  were  not  facts  enough 
found  to  warrant  any  relief  under  the .  cross-complaint, 
though  all  the  facts  alleged  in  the  cross-complaint  are 
found  in  the  special  finding;  and  that,  we  may  remark, 
is  a  good  ground  for  attacking  the  conclusion  of  law  in 
favor  of  the  cross-complainant.     And  that  is  the  reason 
why  the  error,  if  any  there  was  in  overruling  the  de- 
murrer to  such  cross-complaint,  was  harmless  and  im- 
material.    A  correct  declaration  of  the  law  arising  upon 
the  facts  found  would  correct  and  cure  any  error  in  over- 
ruling the  demurrer  to  the  cross-complaint  for  want  of 
sufficient  facts.     This  rule  is  so  well  grounded  in  good 
reason,  and  sanctioned  bv  such  a  long  line  of  decisions 
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of  this  court  cited  in  the  original  opinion,  that  we  are  not 
inclined  to  depart  from  it;  nor  is  it  true,  as  contended 
by  appellant's  learned  counsel,  that  those  cases  are  not 
in  point.  There  is  a  large  number  of  other  cases  in  this 
court  to  the  same  effect. 

The  complaint  sought  a  foreclosure  of  a  vendor's  lien 
on  a  building.  The  cross-complaint  set  up  that  Crum 
had  secured  a  lien  on  the  building  by  the  levy  of  an  ex- 
ecution issued  on  a  judgment  recovered  before  a  justice 
of  the  peace;  and  the  fact  that  appellant  claims  ought  to 
have  been,  but  was  not,  alleged  in  the  cross-coruplaint, 
and  ought  to  have  been,  but  was  not,  found  in  the  spe- 
♦  cial  finding,  and  without  which  the  conclusion  of  law  in 
Crum's  favor  was  unsupported  and  erroneous,  is  that  the 
justice  who  rendered  the  judgment  had  jurisdiction.  In 
pleading  a  judgment  or  decision  of  a  court  or  officer  of 
special  jurisdiction,  it  is  sufficient  to  allege  generally  that 
the  judgment  was  duly  given  or  made.  If  the  allegation 
be  denied,  the  facts  conferring  jurisdiction  must  be 
proved  on  the  trial.  1  R.  S.  1894,  section  372;  R.  S, 
1881,  section  369. 

As  to  whether  the  cross-complaint  stated  facts  suffi- 
cient without  alleging  that  the  justice  by  whom  the  judg- 
ment was  rendered  had  jurisdiction,  or  that  the  judg- 
ment was  duly  given  or  made;  and  whether  the  special 
finding  of  facts  was  sufficient  to  warrant  the  conclusion 
of  law  in  favor  of  the  cross-complainant,  without  a  finding 
that  the  justice  had  jurisdiction,  might  have  made  an  in- 
teresting and  important  question  for  our  consideration 
and  decision  had  it  been  presented  on  the  original  hear- 
ing of  the  cause. 

After  carefully  reading  appellant's  brief  on  th6  origi- 
nal hearing,  of  nearly  thirty  pages  of  closely  written 
matter,  we  fail  to  find  that  the  question  of  the  jurisdic- 
tion of  the  justice  of  the  peace  was  even  hinted  at  there- 
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in.  From  this  fact  it  is  more  than  probable  that  no  such 
question  was  made  or  thought  of  in  the  trial  court.  Ap- 
pellant 'does  not  seem  to  have  thought  that  there  was 
anything  in  that  point  at  the  original  hearing  here, 
though  he  now  urges  it  with  two  elaborate  briefs  citing  a 
startling  array  of  authority.  But  we  must  decline  to 
consider  them,  because  it  is  thoroughly  settled  by  this 
court  that  it  is  too  late  to  present  a  question  for  the  first 
time  in  this  court  on  a  petition  for  a  rehearing.  Yater  v. 
Mulleriy  24  Ind.  277;  Heavenridge  v.  Mondy,  34  Ind.  28; 
Pittsburgh y  etc.,  R.  W,  Co.  v.  Ruby,  38  Ind.  294;  Graeter 
V.  Williams y  55  Ind»  461;  Union  School  Tp,  v.  First  NaVl 
Bank,  etc.,  102  Ind.  464. 

The  petition  is,  therefore,  overruled. 

Filed  Oct.  17,  1894. 


No.  16,838. 

Radican  v,  Buckley. 


IM  ^  Supreme  Court  Practice. — Assessment  of  Damages, — Weight  of  JEvi- 

defice. — ^The  Supreme  Court  can  not  pass  upon  the  sufficiency  or  in- 
sufficiency of  the  damages  assessed  where  to  do  so  would  require  it 
to  weigh  conflicting  evidence. 
Nuisance. — Privy. — Injunction. — ^The  erectioti  of  a  privy  and  vault 
within  three  and  one-half  feet  of  the  dining  room  of  an  adjoining 
owner  may  be  enjoined  as  a  nuisance,  without  reference  to  the  man- 
ner in  which  the  vault  is  constructed  or  to  the  intention  of  the  de- 
fendant to  use  disinfectants. 

From  the  Fayette  Circuit  Court. 

G.  C.  Florea  and  L.  L.  Broaddus,  for  appellant. 
R,  Conner  and  H.  L.  Frost,  for  appellee. 

McCabe,  J. — Issues   were    formed    upon  appellant's 
complaint  in  two  paragraphs,  which   were  tried  by  the 
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court  without  a  jury,  resulting  in  a  finding  for  appellant 
on  the  first  paragraph  of  the  complaint,  assessing  his 
damages  at  five  cents,  and  a  finding  for  appellee  on  the 
second  paragraph;  the  court  rendered  judgment  on  the 
finding  over  appellant's  motion  for  a  new  trial. 

The  only  error  assigned  here  that  is  insisted  on  by  ap- 
pellant is  the  action  of  the  trial  court  in  overruling  the 
motion  for  a  new  trial  as  to  each  paragraph  of  the  com- 
plaint severally. 

The  first  paragraph  of  the  complaint  was  to  recover 
damages  against  appellee  for  the  maintenance  of  a  privy 
and  privy  vault  on  an  adjoining  lot  to  appellant's  lot 
whereon  his  residence  was  situated,  in  the  city  of  Con- 
nersville,  in  such  a  manner  as  to  become  a  private  nui- 
sance to  appellant  on  account  of  the  foul  stenches  emitted 
therefrom,  and  other  discomforts  and  injuries  arising 
therefrom. 

The  evidence  shows  that  the  privy  involved  in  the 
first  paragraph  was  on  the  premises  when  appellee  be- 
came the  owner  thereof,  was  situated  within  a  foot  or  two 
of  the  line  dividing  appellant's  from  appellee's  lot  and 
33  feet  of  the  rear  end  of  appellant's  residence.  Before 
the  trial  appellee  had  removed  the  privy  building  from 
the  vault  and  filled  it  up  in  such  a  manner  as  to  put  an 
end  to  the  foul  stenches  theretofore  escaping  therefrom. 
The  appellee  had  only  owned  the  premises  complained 
of  a  few  months  before  he  abated  the  nuisance.  While 
the  evidence,  as  it  seems  to  us,  would  have  justified  a 
much  larger  assessment  of  damages  than  the  trial  court 
made,  yet  the  evidence  is  of  such  a  character  that  we 
can  not  disturb  the  finding  on  the  first  paragraph  of  the 
complaint. 

The  question  of  the  assessment  of  damages  is  one  pe- 
culiarly within  the  exclusive  province  of  a  jury  or  the 
court  trying  the  cause.     This  court  can  not  disturb  the 
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finding,  because  the  damages  assessed  in  this  case  are 
too  small  without  weighing  the  evidence.  This  court 
has  no  power  to  weigh  evidence  or  determine  what  the 
evidence  establishes  unless  it  is  all  one  way.  Canada  v. 
Curry,  73  Ind.  246. 

The  second  paragraph  of  the  complaint  sought  to  en- 
join  the  erection  of  a  new  privy  by  appellee  on  his  lot 
within  three  and  one-half  feet  of  appellant's  dining-room 
and  kitchen  in  his  residence.  When  the  trial  took  place, 
the  new  privy  had  been  about  completed.  The  undis- 
puted facts  established  by  the  evidence  under  the  second 
paragraph  are,  that  appellant's  dwelling  house  is  a  one 
story  frame  with  a  room  numbered  four,  used  as  a  din- 
ing-room and  kitchen,  and  rooms  two  and  three  used  as 
bed-rooms.  The  west  door  to  the  dining-room  is  the  one 
most  used  by  plaintiff  as  the  main  entrance  to  his  house. 
The  dining-room  is  only  eighteen  inches  from  the  line 
between  appellant's  and  appellee's  lots,  and  only  three 
and  one-half  feet  from  defendant's  niew  privy.  This  privy 
is  a  three  compartment  frame  building,  eight  feet  high, 
with  comb  roof  additional,  located  immediately  north  of 
and  flush  or  even  with  the  principal  entrance  door  to  the 
dining-room,  with  a  door  in  the  west  end  facing  the 
same  way  appellant's  main  entrance  door  aforesaid  faces, 
said  privy  being  intended  for  the  use  of  three  tenement 
families  occupying  tenements  on  appellee's  lot,  and  in 
actual  use  by  them  at  the  time  of  the  trial.  Said  privy, 
as  located,  is  in  as  plain  view  from  appellant's  front 
yard  as  his  own  house,  and  persons  entering  said  privy 
for  the  purposes  thereof  can  be  plainly  heard  in  appel- 
lant's house,  especially  in  his  dining-room  and  kitchen. 

The  vault  of  this  privy  is  twelve  feet  deep,  walled  with 
stone  and  cemented,  so  as  to  allow  no  percolations,- and 
consequently  no  absorption  of  the  excrement,  urinal 
fluids  and  gases  by  contact  with  the  earth. 
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Appellant  claimed,  on  the  trial,  that  he  intended  to 
erect  a  lattice  work  on  the  north,  east  and  west  sides  of 
the  privy  and  plant  vines  around  the  same. 

There  was  a  difference  of  opinion  among  the  expert 
witnesses  as  to  whether  the  constant  use  of  disinfectants 
would  effectually  prevent  the  stench,  offensive  odors  and 
bad  smells  naturally  arising  from  such  a  place. 

It  is  contended,  on  behalf  of  appellee,  that  a  privy  is 
not  a  nuisance  per  se,  and  can  not  be  enjoined  any  more 
than  any  lawful  business  calling  or  trade  until  it  is  car- 
ried on  in  an  improper  manner  and  its  continuance  has 
deprived  the  complaining  party  of  the  comfortable  en- 
joyment of  his  property. 

It  is  said,  in  Kerr  Ifijunctions,  p.  174,  that  '*The 
court  will  not  in  general  interfere  until  an  actual  nui- 
sance has  been  committed;  but  it  may,  by  virtue  of  its 
jurisdiction  to  restrain  acts  which,  when  completed,  will 
result  in  a  ground  of  action,  interfere  before  any  actual 
nuisance  has  been  committed,  where  it  is  satisfied  that 
the  act  complained  of  will  inevitably  result  in  a  nui- 
sance."    See,  also,  Wood  Law  of  Nuisance,  section  796. 

It  is  laid  down  by  the  author  last  referred  to,  section 
579,  that  ''Privies  are  regarded  as  prima  facie  nuisances, 
and  although  necessary  and  indispensable  in  connection 
with  the  use  of  property  for  the  ordinary  purposes  of 
habitation,  yet,  if  they  are  built  or  allowed  to  remain  in 
such  a  condition  as  to  annoy  others  in  the  proper  en- 
joyment of  their  property,  by  reason  either  of  the 
noisome  smells  that  arise  therefrom,  or  by  the  escape  of 
filthy  matter  therefrom  upon  the  premises  of  another,  or 
so  as  to  corrupt  the  water  of  a  well  or  spring,  they  are 
nuisances  in  fact." 

And  the  same  author,  at  section  778,  in  discussing 
what  is  meant  by  irreparable  injury,  which  will  author- 
ize the  interposition  of  equity  by  way  of  injunction,  says: 
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''By  irreparable  injury  is  not  meant  such  injury  as  is 
beyon-d  the  possibility  of  repair,  or  beyond  possible  com- 
pensation in  damages,  *  *  but  that  species  of  injury, 
whether  great  or  small,  that  ought  not  to  be  submitted  to 
on  the  one  hand,  or  inflicted  on  the  other,  and  *  because 
it  is  so  large  on  the  one  hand,  or  so  small  on  the  other, 
is  of  such  constant  and  frequent  recurrence  that  no  fair 
or  reasonable  redress  can  be  had  therefor  in  a  court  of 
law.'' 

The  law,  as  applicable  to  the  undisputed  facts  under 
the  second  paragraph  of  the  complaint,  is  admirably 
stated  by  Chancellor  Zabriskie,  in  Cleveland  v.  Citizens^ 
Gas  Light  Co.,  5  C.  E.  Green  (20  N.  J.  Eq.),  205. 

The  ichancellor  said:  "Any  business,  however  law- 
ful, which  causes  annoyances  that  materially  interfere 
with  the  ordinary  comfort,  physically,  of  human  exist- 
ence, is  a  nuisance  that  should  be  restrained;  and  smoke, 
noise  and  bad  odors,  even  when  not  injurious  to  health, 
may  render  a  dwelling  so  uncomfortable  as  to  drive  from 
it  any  one  not  compelled,  by  poverty,  to  remain.  Un- 
pleasant odors,  from  the  very  constitution  of  our  nature, 
render  us  uncomfortable,  and,  when  continued  or  re- 
peated, make  life  uncomfortable.  To  live  comfortably 
is  the  chief  and  most  reasonable  object  of  men  in  acquir- 
ing property,  as  the  means  of  attaining  it;  and  any  in- 
terference with  our  neighbor  in  the  comfortable  enjoy- 
ment of  life  is  a  wrong  which  the  law  will  redress.  The 
only  question  is,  what  amounts  to  that  discomfort  from 
which  the  law  will  protect?  The  discomforts  must  be 
physical — not  such  as  depend  upon  taste  or  imagination. 
But  whatever  is  offensive  physically,  to  the  senses,  and 
by  such  offensiveness  makes  life  uncomfortable,  is  a  nui- 
sance." See,  also,  to  the  same  effect,  Rosa  v.  Butler,  4 
C.  E.  Green  (19  N.  J.  Eq.),  294;  Hagyarty.  Stehlin, 
137  Ind.  43. 
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As  before  observed,  the  evidence  was  conflicting  as  to 
whether  the  use  of  disinfectants  constantly  in  the  privy 
would  effectually  prevent  the  noisome  smells  and  odors 
naturally  arising  from  a  privy  vault  in  which  human 
excrement  and  filth  is  kept  confined.  Appellee  testified 
that  he  intended  to  use  disinfectants  in  the  privy,  but 
that  he  had  not  used  any  in  it  yet. 

Appellee's  counsel  quote  in  their  brief  the  familiar 
rule  from  Cooley  Torts,  p.  *600,  running  through  all 
the  authorities,  and  attempts  to  apply  the  same  to  the 
facts  under  the  second  paragraph  of  the  complaint  in 
support  of  their  contention.  That  rule  is  that  ''It  must 
be  an  inconvenience  materially  interfering  with  the 
ordinary  comfort,  physically,  of  human  existence;  not 
merely  according  to  the  elegant  and  dainty  modes  and 
habits  of  living,  but  according  to  the  plain,  sober  and 
simple  notions  among  the  English  people." 

And,  from  Huckenstine^s  Appeal,  70  Pa.  St.,  p.  102, 
they  quote:  **And  more  than  this,  it  (the  court)  must 
look  at  the  customs  of  the  people,  the  characteristics  of 
their  business,  the  common  uses  of  property  and  the  pe- 
culiar circumstances  of  the  place  wherein  it  is  called  upon 
to  exercise  the  power." 

The  application  of  that  rule  in  this  case  is  against  ap- 
pellee's interest. 

Appellant's  objection  to  the  maintenance  of  a  privy 
within  three  and  one-half  feet  of  his  dining-room  and 
kitchen,  with  one  door  of  the  privy  opening  flush  or  even 
with  the  entrance  door  to  such  dining-room,  that  being 
the  main  entrance  door  to  his  house,  in  short,  his 
objection  to  the  maintenance  of  a  privy  almost  in  his 
dining-room  door,  is  no  frivolous  complaint,  is  not 
founded  on  an  elegant  and  dainty  mode  and  habit  of 
living,  but  is  founded  upon  the  plain,  sober  and  simple 
notions  and  customs  of  our  people. 
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No  custom  or  notion  of  our  people  is  more  universal 
thah  that  which  requires  privies  to  be  built  in  the  back- 
ground of  the  premises,  as  far  as  possible  from  the  house, 
the  place  designed  for  human  habitation,  especially  iii 
towns  and  cities  like  Connersville,  where  no  sewerage  is 
provided,  and  where  the  human  excrement  deposited 

■ 

therein  must  remain  in  the  vault,  giving  off  its  noxious 
exhalations  and  offensive  smells. 

The  only  conceivable  reason  for  building  appellee^s 
privy  within  three  and  one-half  feet  of  appellant^s 
kitchen  and  dining-room,  consistent  with  the  absence  of 
rank  malice  in  appellee,  was  to  get  it  as  far  away  as  pos- 
sible from  each  of  the  three  tenement  houses  he  had 
crowded  onto  his  one  lot.  There  was  room  enough  on 
his  lot  to  have  placed  the  privy  much  farther  from  ap- 
pellant's residence  without  getting  it  so  uncomfortably 
near  to  any  of  the  tenement  houses  on  appellee's  lot. 

In  that  he  showed  that  for  himself  and  his  tenants  he 
had  no  faith  in  the  use  of  disinfectants  to  deodorize  a 
privy,  which  he  stated  in  his  testimony  he  intended  to 
use  for  appellant's  benefit,  so  as  to  make  appellant's  life 
tolerable  with  a  privy  large  enough  to  accomodate  three 
families,  in  his  dining-room  door,  or  practically  so. 

We  do  not  think  that  the  law  compels  a  man  to  sub- 
mit to  a  thing  which  is  necessarily  a  nuisance,  merely 
because  the  wrong-doer  promises  to  do  all  he  can  to  coun- 
teract the  evil  effects  of  such  nuisance. 

It  was  held,  in  Wahle  v.  Reinhach,  76  111.  322,  that  a 
privy,  built  on  an  adjoining  lot  within  eight  feet  of  the 
complainant's  residence,  was  a  nuisance  in  fact.  The 
court,  in  that  case,  speaking  by  Justice  Schofield,  at  p. 
327,  said:  ** Manifestly,  no  remedy  in  an  action  at  law 
would  be  adequate  in  a  case  like  the  present.  Upon 
what  basis  could  the  damages  be  estimated  for  the  sick- 
ness or  discomfort  caused  by  inhaling  the  unwholesome 
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vapors,  drinking  the  impure  water,  and  enduring  the 
foul  stenches  originating  from  a  structure  of  the  descrip- 
tion and  relative  location  complained  of?  And  to  say 
that  such  a  nuisance  must  be  suffered  to  be  created  and 
continued  until  its  character  shall  be  formally  determined 
at  law,  would  seem  to  be  but  little  better  than  a  mockery 
of  justice  to  him  whose  residence  is  affected  by  it." 

In  Miley  v.  A'Heam  (Ky.),  18  S.  W.  Rep.  529,  it 
was  held  that  "Injunction  will  lie  to  prevent  an  adjoin- 
ing land-owner  from  building  a  privy  within  ten  feet  of 
plaintiff's  well,  and  thirteen  feet  of  the  dining-room  and 
family  bed-room,  where  she  and  her  two  daughters  *  eat 
and  sleep." 

And,  it  was  further  said  in  that  case,  that  "The  strong- 
est testimony  for  the  appellant  is  that,  while  it  is  possi- 
ble to  make  the  vault  of  the  privy  water-tight,  and  to 
destroy  the  bad  odors  arising  from  it  by  the  constant  use 
of  disinfectants,  yet  there  is  always  danger  in  these  re- 
spects. The  walls  of  the  vault  are  likely  to  crack,  and 
whether  disinfectants  will  have  the  desired  effect  de- 
pends to  some  extent  upon  the  state  of  the  atmosphere, 
and  other  conditions." 

We  are  of  opinion  that  the  finding  of  the  court  as  to 
the  second  paragraph  of  the  complaint  was  contrary  to 
law. 

The  judgment  is  reversed  as  to  the  second  paragraph 
of  the  complaint;  cause  remanded,  with  instructions  to 
grant  a  new  trial  as  to  said  second  paragraph;  and  the 
judgment  is  aflSrmed  as  to  the  first  paragraph  of  the  com- 
plaint. 

Filed  Sept.  20, 1894. 
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No.  16,831. 

Myers  v.  The  W.  C.  DePauw  Company. 

Master  and  Servant.— ^»«ui»p«ion  of  Ordinary  Bisks  of  Service.— Age 
and  Understanding  of  Servant. — Presumption, — An  employe  of  mature 
age  and  sufficient  understanding  will  be  presumed  to  have  assumed 
all  the  ordinary  risks  attending  the  service,  and  where  such  age 
and  understanding  are  wanting,  such  fact  should  be  disclosed  by  the 
complaint,  otherwise  he  will  be  presumed  to  have  attained  to  such 
understanding  and  to  be  of  such  age. 

Same. — Ordinary  Bisks, — Glass  Manufactory, — It  is  necessarily  one  of 
the  natural  incidents  of  the  handling  of  glass,  in  the  processes  of  its 
manufacture,  that  it  will  be  broken  without  violence  from,  or  the 
fault  of,  those  who  handle  it. 

Same. — Dangerous  Service, — Assumed  Bisks, — Care  by  Servant. — ^The 
fact  that  the  service  is  a  dangerous  one  adds  nothing  to  the  liability 
of  the  master  for  injuries  resulting  from  the  natural  and  ordinary 
incidents  of  the  undertaking.  The  servant  is  required  to  exercise 
his  faculties  to  a  degree  in  proportion  to  such  dangers. 

Same. — Assumed  Bisk. — Glass  Manufactory, — Failure  to  Uie  Gauntlets, 
— If  an  employe  in  a  glass  manufactory  knew  of  the  custom  of  em- 
ployes to  wear  leather  gauntlets,  and  with  such  knowledge  he  went 
alx)ut  his  service  without  them,  and  without  any  promise  by  the 
master  to  supply  them,  the  risk  became  one  of  the  assumed  risks  of 
the  service,  and  liability  therefor  was  waived,  and  the  same  would 
be  true  even  if  it  were  the  duty  of  the  master  to  furnish  the  gaunt- 
lets instead  of  having  been  a  mere  custom. 

From  the  Floyd  Circuit  Court. 

L,  A.  Dovglass  and  W,  D,  Marshall,  for  appellant. 
A,  Dmvling,  for  appellee. 

« 
Hackney,  C.  J. — ^The  record  in  this  case  presents  the 

question  of  the  sufficiency  of  each  of  two  paragraphs  of 

complaint. 

The  first  alleged  the  appellant's  employment  for  the 

appellee  in  carrying  plate  glass  to  the  grinding  tables  in 

appellee's  plate  glass  factory;  that  while  so  engaged  a 

glass  broke  and  one  of  the  pieces,  in  falling,  struck  his 

wrist  and  inflicted  the  injury  complained  of.  The  charge 
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of  negligence  against  the  appellee  was  in  failing  to  notify 
the  appellant  of  the  dangers  of  the  employment,  and  in 
neglecting  to  supply  him  with  leather  gauntlets  for  the 
protection  of  his  arms  and  wrists.  It  was  alleged,  as  the 
basis  for  the  conclusion  of  negligence  in  failing  to  sup- 
ply gauntlets,  that  it  was  the  custom  of  the  appellee  to 
furnish  them  to,  and  at  the  expense  of,  employes. 

The  second  paragraph  alleged  that  the  service  was 
dangerous,  and  one  of  its  hazards  was  in  the  liability  of 
the  glass  to  break  from  ''causes  within  itself";  that  the 
appellant  was  ignorant  of  such  hazard  and  inexperi- 
enced in  such  service;  that  the  appellee  knew  of  the 
hazard  and  of  the  appellant's  ignorance  and  inexperi- 
ence, and  negligently  failed  to  advise  the  appellant  of 
the  hazard  and  to  instruct  him  in  the  service;  that  the 
glass  carried  by  the  appellant  broke,  from  ''causes  within 
itself,*'  and,  in  falling,  cut  his  wrist. 

Appellant's  counsel  concede  that  "It  is  the  settled 
doctrine  of-  the  law,  that  an  employe,  when  of  mature 
age  and  of  suflBicient  understanding  to  apprehend  the 
dangers  of  the  service,  must  be  presumed  to  take  all  the 
ordinary  risks  pertaining  thereto,  in  entering  upon  his 
employment."  Of  the  proposition  thus  conceded  there 
can  be  no  doubt,  and  if  the  appellant  was  not  "of  ma- 
ture age  and  of  sufficient  understanding  to  apprehend 
the  dangers  of  the  service"  the  fact  was  not  disclosed  by 
the  complaint.  He  must,  therefore,  be  presumed  to  have 
assumed  all  of  the  ordinary  risks  attending  the  service. 
Was  the  injury  sustained  the  result  of  any  of  such  risks? 
It  is  a  matter  of  common  observation  that  glass  is  a 
fragile  substance,  and  that  its  broken  edges  are  sharp 
and  dangerous.  It  is  necessarily  one  of  th.e  natural  in- 
cidents of  the  handling  of  glass,  in  the  processes  of  its 
manufacture,  that  it  will  be  broken  without  violence 
from,  or  the  fault  of,  those  who  so  handle  it. 
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The  complaint  in  neither  paragraph  alleges  latent  im- 
perfections in  the  plate  which  caused  the  appellant's  in- 
juries, and  if  it  was  intended  by  the  phrase,  "from  causes 
within  itself/'  to  suggest  a  latent  defect  or  imperfection, 
the  facts  are  not  so  pleaded  as  to  disclose  that  such  latent 
imperfection  was  the  result  of  negligence  on  the  part  of 
the  appellee. 

We  do  not  find  that  the  phrase  ''from  causes  within 
itself,"  necessarily  implies  causes  not  perceptible  to  one 
of  ordinary  observation.  Olass  being  transparent,  its 
ordinary  imperfections  are  patent.  In  the  present  case 
the  character  of  the  imperfection,  if,  indeed,  it  can  be 
said  that  an  imperfection  was  alleged,  was  not  disclosed, 
and  whether  one  of  which  the  appellant  should  have  re- 
ceived notice  from  the  appellee,  namely,  a  latent  imper- 
fection, we  are  not  advised. 

Those  who  accept  employment  involving  hazards  are 
not  only  presumed  to  be  acquainted  with  the  ordinary 
dangers  thereof,  but  are  required  to  go  about  the  service 
exercising  their  faculties  to  a  reasonable  degree,  in  pro- 
portion to  such  dangers.  The  fact  that  the  service  is  a 
dangerous  one  adds  nothing  to  the  liability  of  the  master 
for  injuries  resulting  from  the  natural  and  ordinary  in- 
cidents of  the  undertaking.  Here  the  danger  resulting 
in  injury  was  not  shown  to  have  been  enhanced  by  any 
act  or  omission  of  the  appellee,  and  was  not,  therefore, 
an  extraordinary  danger  as  connected  with  the  particu- 
lar service.  Upon  the  question  of  the  appellee's  failure 
to  give  warning  of  the  danger,  therefore,  the  complaint 
is  wholly  insufficient. 

As  to  the  allegation  of  the  appellee's  failure  to  advise 
the  appellant  of  the  custom  of  supplying  to  employes 
the  leather  gauntlets,  the  complaint  finds  no  support. 
It  does  not  appear  that  such  gauntlets  were  appliances 
which,  by  the  custom  of  glass  manufacturers,  were  re- 
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quired  to  be  supplied  to  servants  by  the  master ,  nor  was 
it  alleged  that  servants  were  required,  by  any  rule  or 
custom  connected  with  the  service  generally,  or  with  that 
of  the  appellee  specially,  to  wear  such  gauntlets.  It  was 
simply  alleged  that  the  appellee's  custom  was  to  supply 
them  at  the  expense  of  the  servant.  A  knowledge  by 
the  appellant  of  such  custom  is  denied,  but  it  does  not 
appear  that  he  had  no  knowledge  that  employes  wore 
such  gauntlets  for  the  protection  of  their  wrists.  If  we 
may  presume  that  he  knew  of  the  custom  of  employes  to 
so  wear  them,  and  that  with  such  knowledge  he  went 
about  his  service  without  them,  and  without  any  prom- 
ise by  the  master  to  supply  them,  the  risk  became  one 
of  the  assumed  risks  of  the  service,  and,  under  the  re- 
peated decisions  of  the  courts,  liability  was  waived.  This 
conclusion  would  follow  even  if  we  were  to  presume  that 
it  was  a  duty  of  the  appellee  to  supply  them  instead  of 
its  having  been  a  mere  custom.  But  we  doubt  the  ap- 
plication of  the  rule  requiring  the  master  to  furnish  safe 
machinery  and  appliances.  The  gauntlets  were  no  more 
than  the  shoes  or  other  apparel  of  the  servant;  no  more 
than  the  apron  of  the  blacksmith. 

We  conclude  that  the  circuit  court  did  not  err  in  sus- 
taining the  appellee's  demurrer  to  the  complaint,  and 
the  judgment  is  therefore  affirmed. 

Filed  Sept.  18,  1894. 

Vol.  138—38 
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No.  16,871. 

7S  594'  Weight,  Administratrix,  et  al.  v.  Fultz  et  al. 

14^  319 

|13S  594  Pleading. — Answer. —  Verification, — Action  to  Establish  Lost  WUl. — ^In 

^^  ^^  an  action  by  devisees  to  establish  a  lost  will,  an  answer  of  general 

[J5   iiH  denial  to  be  available,  need  not  be  verified. 

Will. — Lost. — Action  to  Establish. — Kot  Triable  by  Jury. — ^In  probate 
matters,  it  is  only  where  the  statute  expressly  gives  the  right  of 
trial  by  jury,  that  such  right  may  be  demanded.  Such  a  right  does 
not  exist  in  an  action  to  establish  a  lost  will. 
Evidence. — Admissibility,  When  no  Question  as  to  is  Saved. — ^No  ques- 
tion as  to  the  admissibility  of  evidence  is  saved,  where  the  evidence 
is  not  in  the  record,  and  no  question  is  shown  to  have  been  put  to 
the  witness,  and  no  statement  is  made  as  to  what  the  witness  will 
testify  to. 

From  the  Washington  Circuit  Court. 

E.  B.  Stephenson  and  W.  P.  Adkinson,  for  appellants. 
D.  M.  Alspaugh,  J.  C.  LawleVy  J.  A.  Zaring  and  M.  B. 
Hottely  for  appellees. 

Dailey,  J. — This  was  a  proceeding  by  the  appellants 
to  establish  an  alleged  lost  will.  There  was  a  trial  by 
the  court,  resulting  in  a  finding  and  judgment  for  the 
defendants,  from  which  this  appeal  is  taken.  The  ap- 
pellants contend  that  the  court  erred: 

First.  In  refusing  to  reject  the  general  denial  filed  by 
the  defendants  below  to  the  complaint. 

Second.  In  overruling  the  appellants'  demand  for  a 
jury. 

Third.  In  excluding  the  evidence  of  the  witness 
Levi  C.  Wright. 

Fourth.    In  overruling  their  motion  for  a  new  trial. 

In  support  of  the  first  specification,  the  appellants' 
counsel  barely  suggest  that  the  answer  in  this  case  to 
be  available  should  have  been  verified.  It  seems  absurd 
to  assume  that  .a  party  should  be  required  to  file  a  plea 
of  non  est  factum  to  an  alleged  will,  when  it  is  not  con- 
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tended  that  he  had  anything  to  do  with  its  execution. 
The  issue  to  be  tried  in  an  action  to  establish  a  lost  will 
is,  ''did  she  devise  or  not?"  and  is  framed  by  the  court, 
which  in  matters  of  probate  usually  hears  the  evidence, 
and  determines  the  controversy.  13  Am.  and  Eng. 
Ency.  of  Law,  1142.  It  is  clear  that  the  court  did  not  err 
in  overruling  appellants'  motion  to  reject  the  answer. 
Prior  to  the  enactment  of  1852,  all  cases  for  the  estab- 
lishment of  lost  wills  were  cognizable  only  in  courts  of 
chancery,  and  a  jury  could  not  be  called,  and  the  law  in 
this  respect  has  not  been  changed.  Section  78  of  the 
Revised  Statutes  of  1843,  pages  499-500,  reads  that 
"Whenever  any  will  shall  have  been  lost  or  destroyed 
by  accident  or  design,  and  the  same  shall  have  been 
established  by  the  proper  proceedings,  in  a  court  of  chan- 
eery,  the  decree  of  such  court  establishing  such  will 
shall  be  recorded  by  the  clerk  of  the  proper  probate 
court,  etc."  Our  present  statute  is  an  almost  literal 
copy  of  section  78,  supra,  except  the  words  ''proper 
court"  are  substituted  for  the  phrase  "courts  of  chan- 
cery." The  R.  S.  1881,  section  409  (Burns'  R.  S.  1894, 
volume  1,  section  412),  provides  that:  "Issues  of  law 
and  issues  of  fact  in  causes  that,  prior  to  the  18th  day 
of  June,  1852,  were  of  exclusive  equitable  jurisdiction, 
shall  be  tried  by  the  court;  issues  of  fact  in  all  other 
causes  shall  be  triable  as  the  same  are  now  triable."  It 
is  only  where  the  statute  expressly  gives  the  right  of 
trial  by  jury,  in  this  class  of  cases,  that  such  right  may 
be  demanded.  Dower  v.  Seeds,  28  W.  Va.  113;  Jacques 
v.  Horion,  76  Ala.  238.  The  provision  of  article  1, 
section  65  of  the  constitution  of  this  State,  that  "In  all 
civil  cases,  the  right  of  trial  by  jury  shall  remain  in- 
violate" has  reference  to  what  were  deemed  civil  actions 
at  common  law.  Allen  v.  Anderson,  57  Ind.  388;  Mc- 
Mahan  v.  Work,  72  Ind.   19. 
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There  is  uo  contention  that  actions  to  contest  wills  arc 
triable  only  l>y  the  court.  It  is  conceded  that  the  statute 
expressly  authorizes  a  jury  trial  in  such  cases.  But  it 
is  insisted  that  the  establishing  of  a  lost  will  is  essen- 
tially different  from  an  action  to  probate  or  contest  a  will, 
because  the  contents  of  a  lost  will  must  be  first  estab- 
lished before  it  can  be  admitted  to  probate.  It  is  true 
that  in  a  proceeding  to  contest  the  probate  of  a  will,  the 
execution  thereof  may  be  contested  also,  but  the  case 
before  us  presents  no  such  question  under  the  issues 
formed.  Besides,  the  complaint  contains  another  feature 
of  exclusively  equitable  jurisdiction.  It  asks  that  the 
administrator  of  the  decedent's  estate  be  restrained  from 
further  prpceedings  to  the  injury  of  the  devisees.  Re- 
straining orders  are  issued  by  the  court,  and  are  purely 
equitable.  A  party  who  invokes  the  aid  of  a  court  of 
equity  in  such  matters  can  not  avail  himself  of  a  trial 
by  jury. 

The  third  assignment  of  error  presents  no  question 
for  our  consideration.  The  evidence  is  not  in  the  record. 
No  question  is  shown  to  have  been  put  to  the  witness 
Wright.  No  averment  is  made  that  the  witness  would 
testify  to  any  fact,  and  nothing  is  saved  by  the  appel- 
lants. When  the  court  refuses  to  admit  the  testimony 
of  a  witness,  a  question  should  be  asked,  and  the  par- 
ticular facts  expected  to  be  proven  by  the  witness  stated 
to  the  court.  Toledo,  etc.,  R.  TF.  Co.  v.  Goddard,  25 
Ind.  185;  Lewis  v.  Lewis,  30  Ind.  257;  BalttTnore,  etc.^ 
R.  R.  Co.  V.  Lansing,  52  Ind.  229;  First  NatH  Bank,  etc., 
V.  Colter,  61  Ind.  153;  Farman  v.  Lauman,73  Ind.  568; 
Higham  v.  Vanosdol,  101  Ind.  160;  Beard  v.  Lofton,  102 
Ind.  408;  Ralston  v.  Moore,  105  Ind.  243;  Ford  \.  Ford, 
110  Ind.  89;  Kern  v.  Bridwell,  119  Ind.  226. 

The  judgment  below  is  in  all  things  affirmed. 

Filed  Sept.  26, 1894. 
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No.  16,908. 

Petitt  v.  Petitt  et  al. 

Judgment. — Objection  to  Form  of. — Questioriy  How  Saved, — Supreme 
Court  Practice. — An  objection  to  the  form  of  a  judgment  can  not  be 
considered  by  this  court,  unless  the  objection  was  made  at  the  time 
the  judgment  was  entered,  and  a  motion  was  made  or  other  appro- 
priate steps  taken  to  modify  and  correct  it. 

From  the  Fountain  Circuit  Court. 

J.  A.  Lindley  and  0.  P.  Lewis,  for  appellant. 
C  M.  McCabe,  J.  Bingham  and  L.  P.  Miller,  for  ap- 
pellees. 

Dailey,  J. — ^This  was  an  action  instituted  by  the  ap- 
•  pellee  Milton  Petitt  against  the  appellant,  Nettie  M.  Pet- 
itt, for  a  divorce. 

She  appeared  to  the  proceeding  and  filed  her  cross- 
complaint,  making  Marshall  Petitt  a  co-defendant  with 
said  Milton  Petitt,  and  specified  therein  certain  causes 
for  divorce;  she  also  alleged  that  the  appellees  Milton 
Petitt  and  his  son  Marshall,  in  contemplation  of  a  suit 
for  divorce  against  appellant,  entered  into  a  fraudulent 
conspiracy  to  cheat  her  out  of  any  judgment  for  alimony 
she  might  obtain,  and  pursuant  to  said  conspiracy  the 
father  conveyed  to  the  son  all  his  farm  lands  without 
any  consideration  whatever,  and  suffered  a  false,  fictiti- 
ous, and  fraudulent  judgment  to  be  taken  against  him  by 
the  son,  upon  a  promissory  note  which  was  without  any 
consideration  whatever,  except  to  cheat,  hinder  and  de- 
lay the  appellant  in  the  collection  of  any  judgment  for 
alimony  she  might  obtain  in  any  proceedings  for  divorce 
he  might  institute  against  her. 

Appellant  prayed  that  the  conveyances  might  be  set 
aside  as  fraudulent  against  her,  and  that  any  judgment 
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for  alimony  she  might  obtain  be  decreed  a  prior  and  su- 
perior lien  against  the  property  described  in  said  con- 
veyances, and  also  against  the  said  judgment.  Each  of 
the  appellees  filed  a  separate  general  denial.  The  cause 
was  submitted  to  the  court  for  trial.  After  hearing  the 
evidence,  it  granted  so  much  of  the  prayer  of  the  cross- 
complaint  as  sought  a  divorce  and  alimony,  but  refused 
to  set  aside  the  conveyances  and  judgment  and  to  decree 
them  inferior  to  her  judgment  fdr  alimony.  It  also 
made  a  finding  in  favor  of  the  appellee,  Marshall  Petitt. 
Appellant  then  filed  her  motion  for  a  new  trial,  which 
was  overruled,  to  which  she  excepted,  and  judgment  was 
duly  rendered  in  favor  of  appellee,  Marshall  Petitt,  for 
costs.  From  this  judgmeilt  she  prosecutes  her  appeal. 
The  only  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial*. 

Four  separate  reasons  are  stated  in  the  motion  there- 
for. Of  these  appellees'  counsel  have  discussed  the  first 
and  second,  and  expressly  waived  the  third  and  fourth. 
The  reasons  thus  remaining  for  the  consideration  of  the 
court  are  as  follows: 

"1st.  The  court  erred  in  refusing  to  declare  and  de- 
cree to  be  fraudulent  as  against  cross-complainant  the 
judgment  mentioned,  referred  to  and  alleged  to  be  fraud- 
ulent as  against  her  in  the  second  paragraph  of  cross- 
complaint,  to  wit:  The  judgment  rendered  in  favor  of 
the  defendant  Marshall  Petitt  against  the  defendant 
Milton  Petitt,  as  prayed  for  by  said  cross-complainant  in 
her  second  paragraph  of  cross-complaint  as  aforesaid;  and, 

''2d.  The  court  erred  in  refusing  to  declare  and  de- 
cree the  judgment  for  alimony  rendered  in  said  cause  in 
favor  of  the  cross-complainant  against  the  said  Milton 
Petitt  a  prior  and  specific  lien  upon  the  property  of  said 
Milton  Petitt  as  against  the  general  lien  of  the  defendant 
Marshall  Peittt,  against  the  said  Milton  Petitt,  to  wit:  the 
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judgment  mentioned  and  referred  to  in  the  second  para- 
graph of  cross-complaint  as  having  been  rendered  in  fa- 
vor of  the  said  defendant  Marshall  Petitt,  against  the 
said  defendant  Milton  Petitt,  as  prayed  for  by  said 
cros-complainant  in  her  said  second  paragraph  of  cross- 
complaint." 

The  appellant's  counsel  summarize  the  first  of  the  al- 
leged reasons  by  saying  it  is  ''that  the  court  erred  in 
refusing  to  grant  the  prayer  of  her  cross-complaint." 
If  this  summary  were  strictly  correct,  it  is  not  provided 
for  by  statute  as  a  cause  for  a  new  trial.  It  does  not  pos- 
sess the  force  of  the  sixth  statutory  ground,  calling  in 
question  the  correctness  of  the  finding  of  the  court  upon 
the  evidence. 

The  second  specification,  almost  identical  in  charac- 
ter, is  treated  as  if  it  performed  the  office  of  a  motion 
to  amend,  modify,  or  correct  the  judgment.  Neither  of 
them  controverts  the  correctness  of  the  finding  in  ap- 
pellee Marshall  Petitt 's  favor,  but  says  that  notwith- 
standing the  finding  the  court  erred  in  refusing  to  ren- 
der judgment  in  a  certain  manner  and  form.  It  is  well 
^ttled  that  an  objection  to  the  form  of  the  judgment  can 
not  be  considered  by  this  court  unless  the  objection  was 
made  at  the  time  the  judgment  was  entered,  and  a  mo- 
tion was  made,  or  other  appropriate  step  taken,  to  mod- 
ify and  correct  it.  Martin,  Sr.,  v.  Martin,  74  Ind.  207; 
Smith  V.  Kyler,  74  Ind.  575^;  Floore  v.  Steigelmayer ^  76 
Ind.  479;  Brownlee,  Admr.,  v.  Hare,  64  Ind.  311;  Rosenz- 
weig  V.  Frazer,  82  Ind.  342;  Rodefer  v.  Fletcher,  89  Ind. 
563. 

In  the  case  at  bar,  the  judgment  was  not  rendered  un- 
til after  the  motion  for  a  new  trial  was  disposed  of,  and 
no  objection  was  raised  in  the  court  below  as  to  its  form. 
Beeson  v.  Howard,  44  Ind.  413. 

The  principles  of  law  applicable  to  a  record  in  this 
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condition  are  so  firmly  established  by  an  unbroken  line  of 
decisions  that  we  can  not  go  beyond  this  point  without 
attempting  to  decide  matters  not  presented  for  our  con- 
sideration. 

As  we  find  no  available  error  in  the  record,  the  judg- 
ment is  affirmed,  at  the  cost  of  the  appellant. 

McCabe,  J.,  took  no  part  in  this  decision. 

Filed  Sept.  27, 1894. 
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No.  16,773. 

The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Keely,  by  His  Next  Friend. 

Negliqence. — Of  Parents. — Personallnjury  of  Child. — Sui  Juris. — Com- 
plaint, Necessary  Allegations. — It  is  not  negligence  in  parents  to  let 
a  boy  eleven  years  of  age  attend  school,  where  to  do  so  the  boy 
mast  cross  a  railroad  in  going  to  and  from  school ;  and  a  complaint 
in  an  action  by  such  boy  for  personal  injuries  sustained  while  cross- 
ing the  railroad,  need  not  allege  that  his  parents  were  free  from 
negligence,  but  it  is  sufficient  to  show  his  own  freedom  from  con- 
tributory negligence,  the  boy  being  suijtiris. 

Same. — Of  Bailroad  Company. — At  Street  Crossing, — Violation  of  City 
Ordinance, — Suddenly  Starting  Train,  Standing  across  Street,  tdthovt 
Warning. — Custom. — It  is  negligence  in  a  railroad  cpmpany  to  ob- 
struct a  street  crossing  with  its  train  to  the  interruption  of  public 
travel  for  fifteen  minutes,  in  violation  of  a  city  ordinance ;  and  it 
was  also  negligence,  after  allowing  the  train  to  stand  still  across  the 
street  and  sidewalk,  the  engineer  having  'left  his  usual  post  on  the 
engine,  to  then  start  back  suddenly  without  warning,  where  persons 
were  waiting  on  either  side  of  the  crossing,  and  had  waited  so  long, 
particularly  children  going  to  and  returning  from  school,  who  had 
for  a  long  time  been  allowed  to  cross  through  standing  trains  at  that 
point. 

Contributory  Negliqence. — Attempt  of  Eleven  Year  Old  Boy  to  Pats 
Through  a  Train  Standing  across  Street. — Appearance  of  Safety  Ore- 
ated  by  Railroad  Company. — Where  a  school  bqy,  eleven  yeare  of 
age,  had  stood  on  the  sidewalk  five  or  six  minutes  in  a  heavy,  cold 
rain,  waiting  for  a  chance  to  get  across  the  railroad,  on  his  way  home 
at  noon,  the  roadway  at  that  point  being  very  deep  with  mud,  the 
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train  having  come  to  a  standstill,  and  the  engineer  having  left  his 
usual  post  on  the  engine,  it  was  not  negligence  for  the  boy,  by  per- 
mission and  direction  of  the  flagman  at  such  crossing,  to  attempt  to 
pass  through  the  train  at  the  coupling  of  two  cars,  as  he  had  often 
done  before  in  safety,  at  the  direction  of  the  flagman,  the  boy's 
action  being  justified  by  the  appearance  of  safety  created  by  the 
railroad  company. 

From  the  Marion  Circuit  Court. 

B.  K.  Elliott,  W,  F.  Elliott,  J.  T.  Dye,  A.  Baker  and 
E,  Daniels,  for  appellant. 
W.  V.  Rooker,  for  appellee. 

Howard,  C.  J.— This  was  an  action  for  personal  injuries, 
brought  by  the  appellee  against  the  appellant. 

The  material  allegations  of  the  complaint  are:  That 
on  the  9th  day  of  November,  1891,  the  appellant  com- 
pany was  operating  a  line  of  railroad  extending  along 
Louisiana  street  and  across  New  Jersey  street,  in  the 
city  of  Indianapolis;  that  on  said  day  the  appellee  was, 
and  now  is,  aa  infant  eleven  years  of  age,  a  pupil  at- 
tending the  public  schools  of  said  city,  and  residing 
with  his  parents  on  the  west  side  of*  said  New  Jersey 
street,  and  north  of  said  line  of  railroad;  that  the  public 
school  at  which  he  was  a  pupil  was  situate  on  New  Jersey 
street,  and  south  of  said  line  of  railroad;  that  the  road- 
way of  New  Jersey  street  at  and  near  the  railway  tracks 
was  obstructed  and  impassable  to  appellee  by  reason  of 
the  accumulation  of  filth  thereon,  and  of  debris  from 
certain  public  works  and  improvements  thereabouts  then 
in  progress;  that  on  said  day  he  was  on  his  way  home- 
ward to  his  dinner  at  the  noon  hour  of  intermission  of 
said  school,  and  had  passed  northward  along  the  west 
sidewalk  of  New  Jersey  street  until  he  arrived  at  the 
point  of  crossing  the  railroad  tracks,  where  he  found 
the  appellant  was  wholly  obstructing  said  street  inter- 
section    with     a     locomotive     engine     and     train     of 
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cars  which  the  appellant's  servants  •  were  moving 
to  and  fro  along  said  Louisiana  street  tracks,  and 
across  New  Jersey  street,  in  the  act  of  switch- 
ing said  cars,  and  distributing  the  same  upon 
the  yard  tracks  on  the  west  of  the  New  Jersey  street 
intersection;  that  it  was  then  and  there  a  violation  of  an 
ordinance  of  said  city  to  obstruct  said  street  intersection 
wdth  said  cars  or  locomotive  engine  for  more  than  three 
minutes  at  any  one  time,  except  in  case  of  accident;  that 
on  said  occasion  there  was  no  accident,  but  said  obstruc- 
tion was  maintained  for  a  long  time,  to  wit,  fifteen  min- 
utes, by  reason  of  the  moving  taand  fro  of  said  train  for 
the  purposes  and  in  the  manner  aforesaid,  so  that  the 
further  progress  of  appellee  was  then  and  there  delayed 
for  fifteen  minutes;  that  during  all  the  time  that  appellee 
was  so  hfi^lted  and  delayed  on  the  south  side  of  said  tracks, 
a  cold  and  heavy  rain  was  falling,  and  the  appellee  had 
begun  to  suffer  and  was  suffering  from  the  exposure  to 
which  he  was  subjected;  that  after  appellee  had  been  so 
delayed  for  fifteen  minutes  the  appellant's  servants  halted 
said  train  so  that  an  aperture  or  opening  of  coupling  in 
said  train,  as  it  was  then  connected  together,  was  directly 
in  front  of  the  sidewalk,  where  appellee  was  so  delayed; 
that  upon  halting  said  train,  the  engineer  thereon  aband- 
oned his  usual  post  on  the  locomotive  engine,  and,  ap- 
parently to  appellee,  went  away;  that  appellant  then  and 
there  maintained  a  flagman,  whose  duty  it  was  to  direct 
persons  as  to  their  crossing  said  tracks;  that  appellant 
well  knew  of  appellee's  situation;  that  appellee  being  in 
great  haste,  and  in  fear  of  punishment  if  further  delayed, 
and  being  in  distress  from  said  exposure,  and  believing 
it  was  the  duty  of  the  flagman  to  direct  him  across  said 
tracks,  as  he  had  under  like  circumstances  previously 
done  and  assisted  to  do,  and  relying  upon  the  superior 
wisdom,  experience  and  discretion  of  said  flagman,  and 
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of  the  apparent  absence  of  said  engineer,  as  '  appellant 
well  knew,  appellee,  pursuant  to  the  recommendation 
and  direction  of  said  flagman,  then  and  there  given,  un- 
dertook, in  a  careful  manner,  to  cross  the  said  tracks 
through  said  coupling  aperture  and  opening;  and,  while 
he  was  so  doing,  appellant's  servants,  though  they  well 
knew  appellee's  situation,  negligently,  carelessly  and 
wrongfully  set  the  said  locomotive  engine  and  cars  in 
motion,  by  reason  of  which,  and  without  any  fault  on 
his  part,  the  appellee's  left  foot  was  caught,  crushed  and 
mangled,  and  he  has  suffered  great  bodily  pain  and  men- 
tal anguish,  and  is  permanently  disfigured,  crippled  and 
disabled,  all  to  his  damage,  etc. 

On  the  overruling  of  a  demurrer  to  this  complaint,  the 
appellant  answered  in  general  denial,  and  the  cause  was 
submitted  to  a  jury  for  trial. 

The  evidence  on  the  part  of  the  plaintiff,  appellee, 
having  been  concluded,  counsel  for  the  defendant,  ap- 
pellant, moved  the  court  for  a  nonsuit,  and  asked  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant on  the  evidence  of  the  plaintiff.  This  motion 
was  argued  in  the  absence  of  the  jury,  and,  on  the  reas- 
sembling of  the  jury,  was  overruled  by  the  court. 

Thereupon  the  defendant  filed  its  demurrer  to  the  evi- 
dence introduced  by  the  plaintiff,  in  which  demurrer  the 
plaintiff  joined.  Upon  the  demurrer  so  filed  to  the  evi- 
dence by  the  defendant,  and  the  joinder  therein  by  the 
plaintiff,  the  court  delivered  its  instructions  to  the  jury, 
and  directed  a  verdict  assessing  damages  only;  and  after 
argument  by  counsel,  the  jury  returned  an  assessment 
of  damages  in  the  sum  of  $4,000.  The  court  then  over- 
ruled the  demurrer  to  the  evidence,  and  rendered  judg- 
ment on  the  verdict. 

The  errors  assigned  on  the  appeal  are: 

1.    The  overruling  of  the  demurrer  to  the  complaint. 
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2.  The  overruling  of  the  motion  to  instruct  the  jury 
to  return  a  verdict  for  the  defendant. 

3.  The  overruling  of  the  demurrer  to  the  evidence. 

4.  The  rendering  of  judgment  on  the  verdict. 
Counsel  for  appellant  suggest,  rather  than  argue,  that 

the  complaint  is  deficient. 

The  case  of  Lake  Shore,  etc.,  R.W.  Co.  v.  Pinchin,  112 
Ind.  502,  is  cited  to  prove  that  one  who  attempts  to  pass 
between  the  coupled  cars  of  a  freight  train  standing  tem- 
porarily across  a  street,  and  either  knows,  or  might  know, 
that  the  train  is  likely  to  move  at  any  moment,  is  guilty 
of  contributory  negligence.  But  in  the  case  before  us  it 
does  not  appear,  from  the  complaint,  that  the  appellee 
either  knew  or  might  know,  by  the  use  of  his  faculties, 
that  the  train  was  likely  to  move  at  any  moment.  On 
the  contrary,  after  standing  in  the  rain  for  fifteen  min- 
utes, waiting  while  the  train  moved  to  and  fro  across  the 
street,  he  perceived  that  the  train  came  to  a  halt  with  an 
aperture  or  opening  of  coupling  directly  in  front  of  the 
sidewalk  where  appellee  stood.  At  the  same  time  appel- 
lee saw  the  engineer  leave  his  post  on  the  engine.  The 
flagman  also,  placed  there  to  aid  travelers  to  pass  the 
track  in  safety,  directed  him  to  cross  through  the  open- 
ing. This  the  flagman  had,  under  like  circumstances, 
previously  done,  and  appellee  relied  upon  the  experi- 
ence and  discretion  of  the  flagman,  as  well  as  upon  the 
abandonment  of  his  station  by  the  engineer,  and  so  un- 
dertook the  passage  in  confidence.  The  two  cases  are 
quite  dissimilar.  ^ 

It  is  also  intimated,  though  not  seriously  urged,  that 
the  complaint  should  have  alleged  due  care  on  the  part 
of  the  parents  of  the  appellee. 

In  Pittsburgh  J  etc.,  R.  W.  Co,  v.  Vining's  Admr,,  27 
Ind.  513,  it  was  correctly  said  that:  ''The  unnecessary 
exposure  to  known  danger  of  a  child  incapable  of  exer- 
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cising  the  care  and  judgment  of  mature  years,  is  in  itself 
an  act  of  negligence  on  the  part  of  the  parent. '* 

The  child,  in  that  case,  was  seven  years  of  age,  and 
the  court  accordingly  held  that  the  allegation  in  the 
complaint  that  the  parents  were  without  fault,  was  proper 
and  sufficient. 

A  like  ruling  was  made  in  Lafayette,  etc.,  R.  R.  Co. 
V.  Huffman,  28  Ind.  287,  where  the  child  was  but  five 
years  old,  and  it  was  held  that  the  complaint  should 
have  alleged  due  care  on  the  part  of  the  parents. 

In  the  case  which  we  are  considering,  the  appellee  was 
eleven  years  of  age,  and  was  a  pupil  in  attendance  upon 
a  school  upon  the  same  street  upon  which  hisi  parents 
lived,  and  going  to  and  from  which  he  crossed  this  track 
many  times  a  day. 

In  Dovms,  etc.,  v.  New  York  Central  R.  R.  Co.,  47  N. 
Y.  83,  a  boy  twelve  years  of  age,  traveling  upon  a  train 
with  his  mother,  and  not  finding  room  in  the  car  with 
her,  was  allowed  by  her  to  go  into  another  car,  and  af- 
terwards, in  leaving  the  other  car,  he  was  injured;  and 
it  was  held  not  to  have  been  negligence  on  the  part  of 
the  mother  to  have  let  such  a  boy  go  from  her  into  the 
other  car. 

The  appellee  in  this  case  is  suing  for  his  own  injury. 
He  was  himself  capable  of  going  to  school  across  the 
railroad,  and  his  parents  are  not  in  the  case,  nor  is  it 
necessary  that  they  should  be.  Besides,  the  facts  al- 
leged show  that  there  could  be  no  negligence  on  their 
part.  They  were  not  at  fault  for  letting  such  a  boy  at- 
tend school  on  the  same  street  as  their  home,  even  if  he 
had  to  cross  a  railroad  when  coming  home  to  dinner. 
In  such  a  case  it  is  sufficient  to  aver,  as  the  complaint 
here  does,  that  the  party  injured  was  himself  guilty  of 
no  negligence  which  contributed  to  the  injury*  Louis- 
mile,  etc.,  R.  W.  Co.  v.  Boland,  53  Ind.  398. 
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Contributory  fault  need  not  be  denied  when  the  facts 
stated  show  that  there  was  no  such  fault.  Duffy  v.  How- 
ard, 77  Ind.  182;  Indiana  Mfg.  Co.  v.  ifilh'can,  Admr.y 
87  Ind.  87. 

In  their  argument  against  the  overruling  of  the  de- 
murrer to  the  evidence,  counsel  for  appellant  contend 
that  appellee  was  guilty  of  contributory  negligence,  and 
that  appellant  was  not  guilty  of  negligence,  as  shown 
by  the  evidence. 

The  evidence  shows  that  the  appellee  was  on  his  way 
home  to  his  dinner,  from  school,  the  school  being  south 
of  the  railroad  tracks,  and  his  home  north,  both  on  the 
same  street;  that  he  arrived  at  the  tracks  about  ten  or 
fifteen  minutes  after  noon,  and  found  a  train  standing 
over  the  crossing;  that  it  was  raining  very  hard;  that  he 
stood  waiting  on  the  sidewalk  five  or  six  minutes;  that 
the  roadway  at  that  point  was  ankle  deep  with  mud  and 
filth  caused  by  work  going  on  near  by,  the  building  of 
a  viaduct;  that  the  train,  moved  east  at  first,  part  of  a 
square,  not  clearing  the  crossing,  then  backed  up  and 
stood  still  four  or  five  minutes;  that  the  engineer  left 
his  place  on  the  engine;  that  there  was  a  flagman  at  the 
crossing,  and  when  the  engineer  left  his  place  appellee 
asked  the  flagman  if  he  would  have  time  to  go  through, 
and  the  flagman  replied,  ''yes,  plenty  of  time.  Skip 
through,"  and  appellee  started  as  directed;  that  he 
could  not  put  his  foot  on  the  bumper,  it  was  too  high, 
and  he  put  it  in  the  link,  and  as  he  raised  the  other  foot 
the  cars  started  up  and  mashed  his  foot.  The  appellee 
had  several  times  before,  when  going  to  or  from  school, 
and  the  crossing  was  blocked  by  a  train,  been  directed 
by  the  flagman  to  go  through,  and  had  always  gone 
through  all  right. 

The  court  held  this  and  other  corroborating  evidence 
suflicient  to  show  that  appellee  was  without  fault;  and 
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we  can  not  see  that  there  was  any  error  in  such  holding. 
Appellee  had  stood  a  long  time  in  the  November  rain, 
patiently  waiting  for  a  passage  home  to  his  dinner;  he 
had  often  before,  when  on  his  way  from  school,  and  the 
train  was  on  the  crossing,  by  direction  of  the  flagman, 
gone  safely  through.  It  was  with  him  not  a  question 
of  danger  but  one  of  time;  the  train  was  standing  for  sev- 
eral minutes,  the  engineer  had  left  his  post,  and  the 
flagman  had  told  him  there  was  plenty  of  time,  to  skip 
through.  Having  waited  so  long  in  patience,  taken  all 
precautions,  and  been  directed  by  the  man  placed  there 
in  authority,  and  whose  discretion  and  experience  were 
known  to  appellee  from  like  previous  occasions,  he  could 
not,  as  we  think,  be  charged  with  negligence  in  acting 
as  he  did.  An  appearance  of  safety  was  created  by  the 
the  train  being  brought  to  a  halt,  the  engineer  away 
from  his  place,  and  the  flagman's  direction  to  go  through, 
coupled  with  former  crossings  in  safety.  Such  appear- 
ance of  safety,  created  by  the  railroad  company,  justified 
the  appellee's  action.  Chicago,  etc,,R.  R.  Go.  v.  Boggs, 
101  Ind.  522,  at  p.  527,  and  authorities  there  cited. 

Much  of  what  has  been  said  as  to  absence  of  negligence 
on  the  part  of  appellee  is  applicable  also  as  showing  neg- 
ligence on  the  part  of  appellant.  It  was,  besides,  neg- 
ligent in  the  company  to  occupy  the  street  crossing  to 
the  interruption  of  public  travel  on  a  thoroughfare  for 
so  long  a  time  as  fifteen  minutes;  and  after  standing 
still  across  the  street  and  sidewalk,  and  the  engineer 
leaving  his  post,  then  to  start  back  suddenly  without 
warning,  with  persons  waiting  so  long  on  either  side,  as 
shown  in  the  evidence,  particularly  children  going  to  and 
returning  from  school,  who  had  for  a  long  time  been  al- 
lowed to  cross  through  standing  trains  at  that  point.  This 
evidence  and  the  witnesses  were  all  before  the  court, 
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aud  the  court  hearing  it  deemed  the  evidence  sufficient 
to  show  negligence  on  the  part  of  appellant. 

To  us  the  ruling  seems  reasonable.  The  engineer  who 
kept  his  train  so  long  upon  the  crossing,  and  at  length 
stood  it  still  over  the  street  and  sidewalk,  himself  also 
leaving  his  post  upon  the  engine,  could  not  but  know 
the  public  character  of  the  street  and  observe  the  persons 
on  each  side,  including  school  children,  waiting  in  the 
cold,  heavy  rain,  impatient  at  delay  at  the  dinner  hour; 
nor  could  he  avoid  perceiving  the  deep  mud-covered 
street.  Ought  he  to  return  suddenly  to  the  engine,  and, 
without  a  note  or  word  of  warning,  push  back  his  train 
amongst  those  men,  women  and  children,  careless  of 
danger  to  them? 

We  have  said  little  of  the  youth  of  appellee,  but,  as 
said  by  Elliott,  J.,  in  Binford  v.  Johnston,  82  Ind.  426, 
''The  age  of  the  child  is  always  to  be  taken  into  ac- 
count.'' 

And,  in  the  same  case.  Lord  EUenborough,  in  Town- 
send  V.  Wathen,.^  East,  277,  is  quoted,  that  "Every  man 
must  be  taken  to  contemplate  the  probable  consequences 
of  the  act  he  does.*' 

The  carelessness  of  the  flagman  is  conceded;  but  we 
think  it  also  clear  that  the  trainmen  proper  were  likewise 
guilty  of  negligence. 

The  demurrer  to  the  evidence  was  properly  everruled, 
and  the  judment  is  affirmed. 

Filed  May  11, 1894;  petition  for  rehearing  withdrawn  Sept.  20, 1894. 
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Nbglioekce. — County, — Defective  Bridge, — ^The  rule  that  counties  are       IJ^  ^?-' 
liable  for  injuries  caused  by  defects  in  bridges  which  they  are  bound    |i38    609 

to  keep  safe,  but  negligently  fail  to  do  so,  is  the  law  of  this  State,   L ?i! 

although  there  is  no  statute  creating  such  liability.  J^    ^ 

Bkidgb.— Complaint. -Motion  to  Make  More  /Spec\^c.— Where  a  complaint  |7i^  61  i 
alleges  an  injury  while  crossing  ''a  bridge  over  a  natural  water- 
course," and  alleges  that  the  bridge  was  one  which  it  was  the  duty 
of  the  county  to  maintain,  and  that  it  constituted  part  of  a  public 
highway,  a  motion  to  make  the  pleading  more  specific,  by  setting 
out  more  particularly  the  character,  size  and  description  of  the  wa- 
tercourse, and  the  character,  size  and  position  of  the  bridge  over  the 
same,  may  be  properly  overruled. 

Same. — Duty  of  County  to  Maintain  Bridges. — Personal  Injury. — Under 
section  2892,  R.  S.  1881,  the  board  of  county  commissioners  is  charged 
with  the  duty  of  causing  all  bridges  in  the  county  to  be  kept  in  re- 
pair, whether  they  cross  natural  or  artificial  watercourses,  and  for  a 
breach  of  this  duty,  resulting  in  injury  to  a  traveler,  without  con- 
tributory fault,  the  county  is  liable. 

Same. — Character  of  Bridge. — No  matter  by  whom,  when  or  for  M^hat 
purpose  built,  or  whether  temporary  or  permanent,  as  soon  as  it  be- 
comes the  duty  of  the  board  of  commissioners  to  maintain  the 
bridge,  that  duty  permits  no  other  consideration  than  the  reason- 
able safety  of  the  persons  crossing  it  in  a  proper  manner. 

Watercourse. — Definition. — A  watercourse,  in  its  mosl  general  sense, 
is  a  course  or  channel  in  which  water  flows.  In  its  legal  sense, 
it  consists  of  bed,  banks  and  water,  a  living  stream,  that  is,  a 
permanent  or  continuous  stream,  confined  in  a  channel,  but  not 
necessarily  flowing  all  the  time,  as  the  question  does  not  depend 
upon  the  length  of  time  water  flows  as  compared  with  the  time  the 
channel  is  dry. 

Same. — Instructions  Defining  Watercourse. — For  instructions  defining  a 
watercourse  held  to  have  been  properly  given,  and  for  instructions 
held  to  have  been  properly  refused,  see  opinion. 

Verdict. — General. —  Wheri  Prevails  Against  Ansicers  to  Interrogatories, 
— A  general  verdict  will  prevail  against  answers  to  interrogatories, 
unless  the  latter,  being  themselves  free  from  conflict,  are  in  abso- 
lute conflict  with  the  verdict. 

Vol.  138—39 
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Bill  of  Ekceptions. — Omission  of  Some  Evidence. — Questions  Arisimj 
Upon  Evidence. — Practice. — Where  the  bill  of  exceptions  aflSrmatively 
shows  that  evidence  was  introduced  which  is  omitted  from  the 
transcript,  the  statement  of  the  bill  that  it  contains  *^all  the  evi- 
dence given  in  the  cause,"  will  not  prevail,  and  no  question  arising 
upon  the  evidence  will  be  considered. 

From  the  Vermillion  Circuit  Court. 

D.  H.  Maxwell  y  H.  Maxwell  ^  M.  G.  Rhoads  and  B.  S. 
Aikman,  for  appellant. 

C.  McNutt,  J,  O.  McNutty  J.  Jump,  J.  E,  Lamb,  /.  C. 
Davis,  H.  H.  Conley  and  J.  C.  Sawyer,  for  appellee. 

Hackney,  C.  J. — In  the  circuit  court  the  appellee 
recovered  a  judgment  against  the  appellant  for  forty-five 
hundred  dollaps.  The  complaint  alleged  that  the  appel- 
lee's decedent,  William  Wagner,  while  attempting  to 
cross  *'a  bridge  over  a  natural  water  course,"  in  Parke 
county,  was  thrown  from  his  buggy  and  received  injur- 
ies from  which  he  died;  that  he  was  so  thrown  from  his 
buggy,  by  reason  of  the  negligence  of  the  appellant  in 
permitting  said  bridge  to  become  and  remain  in  a  dan- 
gerous condition,  the  boards  of  the  floor  thereof  being 
loose  and  worn,  and  when  the  decedent's  horse  went  up- 
on the  bridge  one  of  said  boards  ''gave  way  and  tipped 
up,  striking  said  horse,  which  was  of  ordinary  gentle- 
ness, thereby  hurting  and  greatly  frightening  it  so  that 
it  became  frantic  and  beyond  control,"  and  ran  away, 
causing  the  injuries  as  aforesaid.  It  was  further  alleged 
that  said  bridge  constituted  a  part  of  a  public  highway 
of  said  county  leading  from  Numa  to  Clinton  Locks. 

The  appellant  assigns  as  error  the  action  of  the  trial 
court  in  overruling  a  demurrer  to  the  complaint,  and  in 
discussion,  while  conceding  that  the  rule  is  otherwise  in 
this  State,  urges  that  there  is  no  liability  by  counties  for^^ 
such  negligence,  owing  to  the  absence  of  any  statute  cre- 
ating such   liability.     While  agreeing  with   counsel  in 
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their  statement  of  the  rule,  we  are  unable  to  recede  from 
the  position  of  this  State  upon  the  question,  since  that 
position  has  been  so  often  assumed  that  it  has  become  a 
part  of  '*the  law  of  the  land,"  and  if  hereafter  departed 
from,  it  must  be  by  legislative  direction.  Cones  v.  Board, 
etc.,  137  Ind.  404;  Board,  etc.,  v.  Daily,  132  Ind.  73; 
Board,  etc,  v.  Ghippa,  Admr,,  131  Ind.  56;  Morris  v. 
Board,  etc.,  131  Ind.  285;  Smith  v.  Board,  etc.,  131  Ind. 
116;  Board,  etc.,  v.  Rickel,  106  Ind.  501. 

It  is  next  insisted  that  the  appellant's  motion  to  make 
the  complaint  more  specific  was  erroneously  overruled. 
The  motion  was  ''That  the  plaintiff  be  required  to  set 
out  more  particularly  the  character,  size  and  description 
of  the  natural  watercourse  mentioned  in  said  complaint, 
and  the  character,  size  and  position  of  the  bridge  over 
the  same." 

The  argument  in  support  of  the  motion  is  that  notice 
should  have  been  given  by  the  complaint  as  to  the  par- 
ticular watercourse  and  bridge  in  question  to  enable  the 
defense  to  prepare  to  meet  the  true  issue.  If  the  motion 
had  sought  the  location  of  the  highway  where  it  crossed 
the  watercourse  spanned  by  the  bridge,  the  desired  notice 
might  have  been  obtained,  since  the  location  thereof,  as 
''leading  from  Numa  to  Clinton  Locks,"  in  said  county, 
was  not  very  definite.  But  the  character,  size  and  de- 
scription of  the  watercourse  and  bridge  were  both  diflS- 
cult  and  unnecessary  to  allege,  and  most  certainly  so 
when  the  bridge  was  alleged  to  be  one  which  it  was  the 
duty  of  the  county  to  maintain.  If  the  real  object  of  the 
motion  was  to  enable  the  appellant  to  have  tested  the 
sufiiciency  of  the  complaint  upon  the  special  questions 
of  the  character  of  the  watercourse  and  of  the  bridge,  the 
motion  sought  evidence  and  not  statements  of  fact. 

There  was  no  error  in  the  ruling  complained  of. 

The  appellant  further  complains  of  the  action  of  the 
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lower  court  in  overruling  its  motion  for  judgment  upon 
the  answers  of  the  jury  to  special  interrogatories,  mot- 
withstanding  the  general  verdict  for  the  appellee.  The 
interrogatories  and  answers  were  as  follows: 

*'l.  Does  water  flow  under  the  alleged  bridge  the 
greater  portion  of  the  time?  '  Ans.  No;  but  it  does  in 
the  channel  above  and  near  the  bridge  in  controversy. 

"2.  Is  the  channel  under  the  alleged  bridge  in  con- 
troversy without  water  flowing  through  it  the  greater 
part  of  the  time?  Ans.  No;  the  channel  over  which  the 
said  bridge  is  situated  is  not  without  water  running 
through  it  the  greater  portion  of  the  time. 

*'3.  Was  the  alleged  bridge  in  controversy  in  this 
cause  out  of  repair  at  the  time  of  the  accident  to  Will- 
iam Wagner,  deceased?     Ans.    Yes. 

'*4.  Had  the  alleged  bridge  in  controversy  been  re- 
paired by  the  proper  township  authority  a  few  days  be- 
fore the  time  of  the  injury  received  by  William  Wagner? 
Ans.    Only  partially,  two  planks  being  replaced  by  oth- 


ers." 


The  principal  argument  in  support  of  the  motion  rests 
upon  the  theory  that  there  could  be  no  recovery  if  the 
bridge  did  not  span  a  channel  in  which,  at  the  crossing 
of  such  bridge,  there  was  a  flow  of  water  the  greater  por- 
tion of  the  time.  In  other  words,  if  the  water  did  not 
flow  in  the  channel  at  that  point  the  greater  part  of  the 
time,  such  channel  would  not  be  that  of  a.  watercourse,  as 
defined  by  the  law,  and  the  county  would  not  be  required 
to  keep  the  bridge  over  it  in  repair. 

Without  considering  the  correctness  of  the  position  as- 
sumed, we  recall  the  thoroughly  established  rules  of 
practice  that  the  general  verdict  must  prevail  unless  the 
answers  to  interrogatories  stand  in  absolute  conflict  with 
it,  and  that  such  conflict  is  not  raised  by  answers  within 
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themselves  conflicting.     Heltonville  Mfg.  Co.  v.  Fields j 
138  Ind.  58,  and  cases  there  cited. 

If  the  appellant's  theory  were  correct,  the  first  an- 
swer would  raise  such  necessary  conflict  with  the  general 
verdict,  but  in  the  same  respect  the  second  answer  would 
confirm  the  general  verdict.  The  two  answers  are  in 
emphatic  conflict,  and  the  general  verdict  was  properly , 
permitted  to  stand. 

The  fourth  assigned  error  is  in  the  overruling  of  the 
appellant's  motion  for  a  new  trial.  The  first  ground  of 
the  motion  for  a  new  trial  was  that  the  verdict  was  con- 
trary to  the  evidence,  and  upon  this  ground  the  appel- 
lant urges  four  propositions,  viz.,  was  it  shown: 

1st.  That  the  bridge  was  such  as  the  county  was  re- 
quired to  keep  in  repair? 

2d.    Was  it  over  a  watercourse?  ^ 

3d.    Was  it  out  of  repair? 

4th.  Was  the  accident  due  to  the  ill  repair  of  the 
bridge? 

The  fifth,  seventh,  eighth,  ninth  and  tenth  grounds  of 
the  motion  related  to  the  admission  of  evidence. .  The 
appellee  objects  to  a  consideration  of  the  propositions  so 
involved  for  the  reason,  as  urged,  that  all  of  the  evi- 
dence is  not  properly  in  the  record.  The  transcript  dis- 
closes the  introduction  in  evidence,  of  six  photographs 
and  a  map  of  the  situation  surrounding  the  place  of  the 
accident.  The  map,  it  affirmatively  appears,  was  em- 
ployed in  the  examination  of  witnesses,  and  without  it 
many  questions  and  answers,  in  the  record,  are  unintel- 
ligible. The  photographs  and  the  map  were  not  in  the 
transcript  when  it  was  filed  in  this  court,  but  one  year 
after  such  filing,  and  when  the  appellee  had  insisted 
that  they  were  not  in  the  record,  they  were  sent,  by 
counsel,  to  the  clerk  with  a  letter  explaining  their  omis- 
sion as  unavoidable,  and   suggesting  that,  inasmuch  as 
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the  bill  of  exceptions  contained  the  usual  concluding 
statement,  **this  was  all  the  evidence  given  in  the 
cause,"  no  inquiry  could  be  made  of  such  omitted  evi- 
dence. No  suggestion  of  the  appellant's  views  of  this 
question  is  made  in  the  briefs,  and  we  adopt  the  sugges- 
tion .of  the  latter  as  the  only  possible  defense  of  the 
record.  But  in  view  of  the  frequent  decisions  of  this 
court,  this  defense  is  insufficient.  It  has  often  been  held 
that  where  the  bill  of  exceptions  affirmatively  shows  the 
introduction  of  evidence,  which  evidence  is  omitted 
from  the  transcript,  the  statement  of  the  bill  that  it  con- 
tains **all  of  the  evidence  given  in  the  cause"  will  not 
prevail.  Elliott's  App..  Pro.,  section  824.  Saxon  v. 
State,  116  Ind.  6;  Harris  v.  TomUnaon,  130  Ind.  426, 
and  cases  there  cited.  It  must,  therefore,  be  held  that 
the  evidence  is  not  in  the  record,  and  that  no  question 
arising  upon  it  can  be  considered. 

The   appellant  assails  a  number  of  the  instructions 
given  at  the  request  of  the  appellee,  as  failing  to  prop- 
erly define  a  natural  watercourse.     The  theory  of  the 
appellant  is,  that  there  can  be  no  recovery  for  an  injury 
sustained  from  a  defective  bridge  unless  such  bridge 
crosses   a   natural   watercourse,  and  connects  a   public 
highway.     The  cases  in  this  State  are  in  confusion  upon 
this  question,  many  apparently  holding  that  the  liability 
arises  from  the  fact  that  the  bridge  forms  a  part  of  the 
highway,  and  not  depending  upon  the  size  of  the  bridge 
or  the  character  of  the  stream  or  body  of  water  crossed 
by  it.     Board,  etc,  v.  Amett,  116  Ind.  438;  Board,  etc., 
V.  State,  ex  rel.,  113  Ind.  179;  Board,  etc.,  v.  Montgom- 
ery, 109  Ind.  69;   Vaught  v.   Board,  etc.,  101   Ind.  123; 
Board,  etc.,y.  Bacon,  96  Ind.  31;  Board,  etc.,y.  Emmerson, 
95  Ind.  579;  Board,  etc.,  v.  Legg,  Admr.,  93  Ind.  523; 
Board,  etc.,  v.  Brown,  89  Ind.  48;  Board,  etc.,  v.  Pritch- 
ett,  85  Ind.  68;  House  v.  Board,  etc.,  60  Ind.  580;  Har- 
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ris  V.  Board,  etc.,  121  Ind.  299;  Board,  etc.,  v.  Washiiig- 
ton  Township,  121  Ind.  379;  and  probably  other  cases. 
In  the  Board,  etc.,  v.  Legg,  Admr.,  110  Ind.  479,  and 
Board,  etc.,  v.  MutchXer,  137  Ind.  140,  it  was  expressly 
held  that  the  size  of  the  bridge,  and  the  character  of  the 
stream  or  ditch  crossed  were  unimportant  if  the  bridge 
was  a  part  of  a  public  highway,  and  liability  was  ex- 
tended to  bridges  crossing  diJbches  for  the  drainage  of 
wet  lands. 

In  Board,  etc.,  v.  Bailey,  122  Ind.  46;  Board,  etc.,  v. 
Brod.  3  Ind.  App.  585;  Board,  etc.,  v.  Ca^tetter,  7  Ind. 
App.  309;  Board,  etc.,  v.  Blair,  8  Ind.  App.  574,  it  was 
held  that  section  2892,  R.  S.  1881  (section  3282,  R.  S. 
1894),  should  be  construed  in  connection  with  other 
provisions  of  the  statute  requiring  counties  to  build  and 
repair  bridges,  and  when  so  construed  the  authority  of 
the  counties  was  to  build  bridges  only  over  watercourses, 
and  the  duty  of  counties  was  only  to  repair  such  bridges 
as  they  were  authorized  to  build. 

The  latest  decision  by  this  court  is  that  of  Board,  etc., 
V.  Mutchler,  supra,  and  if  we  found  it  necessary  to  rec- 
oncile the  conflict  suggested,  and  to  adhere  to  the  hold- 
ing in  that  case,  it  would  be  unnecessary  to  decide 
whether  the  definitions  of  a  watercourse  given  by  the 
trial  court  in  this  case  were  correct,  since  they  could  in 
no  way  have  harmed  the  appellant,  but  would  have  re- 
quired more  from  the  appellee  than  necessary  to  estab- 
lish his  cause  of  action.  Our  conclusion  does  not  re- 
quire that  we  should  reconcile  the  cases  cited.  The 
statute,  section  2885,  R.  S.  1881  (R.  S.  1894,  section 
3275),  authorizes  the  building  or  repair  of  bridges  over 
watercourses,  while  section  2892,  R.  S.  1881  (section 
3282,  R.  S.  1894),  charges  the  boards  of  commissioners 
with  the  duty  of  causing  all  bridges  in  their  counties  to 
be  kept  in  repair. 
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If,  as  suggested  by  some  of  the  cases  cited,  these  pro- 
visions should  be  construed  together,  and  as  authorizing 
the  repair  only  of  bridges  over  watercourses,  we  should 
conclude  that  natural  watercourses  alone  were  not  in- 
tended, but  that  artificial  courses  were  also  included. 

Several  of  our  cases  contain  definitions  of  a  water- 
course, notably  Schlichter  y.  Phillipy,  67  Ind.  201;  Weis 
V.  City  of  MadisoUy  75  Ind.  241;  Hebron,  etc.,  Co.  v. 
Harvey,  90  Ind.  192;  Rice  v.  City  of  Evanaville,  108  Ind. 
7;  Board,  etc.,  v.  Bailey,  supra;  Board,. etc.,  v.  Brod,  «u- 
pra,  and  Board,  etc.,  v.  Castetter,  supra. 

There  are  verbal  differences  in  all  of  the  definitions 
of  the  books,  but  that  given  in  Board,  etc.,  v.  CasteUer, 
supra,  is  accurate.  It  is  there  said  that  "in  its  most 
general  sense,  it  means  a  course  or  channel  in  which  wa- 
ter flows.  In  its  legal  sense,  it  consists  of  bed,  banks  and 
water,  a  living  stream  confined  in  a  channel,  but  not 
necessarily  flowing  all  the  time."  The  word  living  is 
here  employed  in  the  sense  of  permanent  or  continuous, 
as  used  in  Board,  etc.,  v.  Bailey,  supra,  and  Rice  v.  City 
of  Evansville,  supra. 

The  instructions  given  were  e^s  follows: 

"4.  Although  mere  ravines,  through  which  only  sur- 
face water  occasionally  flows,  are  not  natural  streams  or 
watercourses,  within  the  meaning  of  the  law,  yet  to  con- 
stitute a  natural  stream  or  watercourse  there  need  only 
be  a  natural  bed  and  banks  and  evidence  of  a  permanent 
stream  of  running  water,  though  it  may  often  contain  no 
water,  and  may  sometimes  be  dry. 

"5.  To  constitute  a  natural  stream  or  watercourse, 
within  the  meaning  of  the  law,  it  is  not  necessary  that 
it  should  at  all  times  contain  running  or  moving  water, 
nor  indeed  is  it  necessary  that  at  any  time  there  should 
be  any  certain  amount  or  volume  of  water  in  or  passing 
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through  or  along  its  banks  and  bed;  in  other  words,  the 
size  of  the  stream  is  immaterial. 

"6.  The  Supreme  Court  of  this  State,  in  stating  what 
is,  in  law,  a  natural  watercourse  has  used  and  adopted 
the  following  definition  of  the  true  doctrine  upon  the 
subject:  'Where  the  face  of  the  country  is  such  as  nec- 
essarily collects  in  one  body  so  large  a  quantity  of  wa- 
ter, after  heavy  rains  and  the  melting  of  large  bodies  of 
snow,  as  to  require  an  outlet  to  some  common  reservoir, 
and  if  such  water  is  discharged  through  a  well  defined 
channel  which  the  force  of  the  water  has  made  for  itself 
and  through  which  it  flows  and  has  flowed  from  time 
immemorial,  such  channel  is  a  natural  watercourse,' 
and,  I  instruct  you,  that  if  added  to  the  water  just  men- 
tioned such  channel  was  assisted  in  being  cut  by  the  wa- 
ter from  natural  springs,  which  continue  to  run  as  a 
moving  body  of  water  in  it,  for  large  portions  of  each 
year  after  the  water  from  the  rains  and  melting  snows 
has  passed  away,  that  fact  of  itself,  though  said  channel 
might  after,  in  dry  times,  have  no  water  in  it,  might 
constitute,  in  law,  a  natural  watercourse. 

**7.  A  natural  watercourse  usually  empties  or  de- 
bouches into  some  other  stream  or  body  of  water,  but 
this  is  not  necessarily  so,  as  the  waters  of  the  natural 
stream  may  sink  into  a  cavity  or  be  absorbed  or  taken 
down  by  rapid  percolation  into  a  bed  of  sand,  gravel  or 
soil. 

*'8.  The  fact  that  at  a  certain  point  or  certain  points 
in  a  natural  watercourse  the  water  in  it  in  dry  times 
sinks  or  percolates  away  into  a  natural  bed  of  sand  or 
gravel,  and  at  such  point  or  points  leaves  the  bed  of  the 
channel  dry  does  not  of  itself  destroy  the  character  of 
such  part  or  parts  of  such  channel  as  a  natural  water- 
course." 

"13.    In  this  case,  in  order  to  show  that  the  structure 
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ill  question  was  one  over  a  natural  stream  or  watercourse, 
it  is  sufficient  if  the  plaintiff  has  shown  to  your  satisfac- 
tion that  the  stream  was  one  which  had  a  natural  chan- 
nel with  a  bed  and  banks  and  evidences  of  carrying  a 
permanent  body  of  moving  water,  and  it  can  make  no 
difference  that  it  was  dry  when  the  accident  complained 
of  took  place/' 

These  instructions  the  appellant  considers  separately, 
complaining  that  some  are  inadequate  statements  of  the 
law,  that  others  are  misleading,  and  still  others  not  ap- 
plicable to  the  evidence.  Of  the  last  of  these  objections, 
we  have  seen  that  no  consideration  may  be  had  since  the 
evidence  is  not  in  the  record.  Considering  all  of  the 
instructions  together,  as  we  must,  they  seem  fairly  to 
state  the  rule  as  we  understand  it  and  as  it  is  deducible 
from  the  cases  we  have  cited. 

The  appellant's  contention  is  that  a  channel  must 
have  some  other  source  of  water  supply  than  from  mere 
surface  drainage  to  constitute  a  watercourse  within  the 
meaning  of  the  law.  With  this  position  the  instructions 
do  not  disagree,  as  we  understand  them.  It  is  also  urged 
that  by  many  definitions  of  a  watercourse  it  is  required 
that  there  shall  be  * 'ordinarily  and  most  frequently  a 
moving  body  of  water,"  and  from  such  definitions  it  is 
argued  that  if  the  water  is  not  flowing  in  the  channel  for 
a  greater  portion  of  the  year  it  is  not  a  watercourse. 

We  do  not  understand  that  the  authorities  make  the 
question  depend  upon  the  computation  of  the  time  which 
the  water  flows  as  compared  with  the  time  the  channel 
is  dry. 

The  channel  should  have  a  supply  of  living  water, 
though  it  is  not  necessary  that  the  supply  should  be  suf- 
ficient at  all  times,  or  most  of  the  time,  to  flow  the  entire 
length  of  the  channel. 


MAY  TERM,  1894.  ,    619 

The  Board  of  Commissioners  of  Parke  County  r.  Wagner,  Admr. 


The  appellant  urges,  also,  that  the  court  erred  in  re- 
fusing certain  instructions  asked. 

The  first  instruction  so  asked  was  drawn  upon  the 
theory  that  there  could  be  no  liability  unless  the  bridge 
in  question  crossed  a  watercourse.  The  same  proposition 
was  given  to  the  jury  in  the  appellant's  fourth  instruc- 
tion, while,  as  stated  in  that  so  refused,  it  was  incorrect 
in  predicating  that  conclusion  upon  section  2885,  R.  S. 
1881,  instead  of  that  section  and  section  2892,  supra. 

Appellant's  instruction  numbered  six  stated  that  ra- 
yines  and  hollows  serving  only  for  surface  drainage, 
were  not  watercourses,  and  that  they  do  not  become 
watercourses  unless  the  water  ordinarily  and  most  fre- 
quently  flows  through  them.  It  will  be  seen  that  two 
propositions  are  included  in  the  instruction,  the  first  of 
which  was  embodied  in  charge  numbered  four,  given  by 
the  court  and  copied  above,  while  the  second,  as  we 
think,  is  not  the  law. 

The  third  instruction  refused  defined  a  watercourse  as 
a  channel  with  water  flowing  from  its  source  to  its  mouth 
continuously.  We  have  already  suggested  the  objection 
to  this  proposition. 

Instruction  numbered  five  was  as  follows:  "The  bed 
of  a  watercourse  is  a  natural  object.  The  banks  on  either 
side  of  the  bed  are  fast  land,  on  which  vegetation  grows, 
unless  the  banks  are  too  steep,  and  the  bed  is  composed 
of  loose  or  shifting  soil  or  sand  or  gravel  or  rocks  and 
having  in  it  no  vegetation,  or  only  such  as  grows  when 
commonly  covered  with  water." 

We  think  the  instruction  misleading,  and  properly  re- 
fused. The  bank  of  a  watercourse  is  not  necessarily  fast 
land  on  which  vegetation  grows,  unless  the  bank  is  too 
steep.  Common  observation  teaches  that  banks  of  some 
watercourses  are  shifting  sand  and  gravel  producing  lit- 
tle or  no  vegetation,  and  that  others  are  solid  limestone, 
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producing  no  vegetation,  and  while  the  beds  of  some 
are  composed  of  loose  or  shifting  soil  or  sand  or  gravel, 
others  are  sandstone  or  limestone,  perfectly  solid  and  free 
from  shifting  soil,  sand,  or  gravel.  If  the  evidence  dis- 
closed— ^and  we  can  not  say  that  it  did  not — that  the  course 
in  question  had  a  solid  limestone  bed,  it  would  have  been 
the  duty  of  the  jury,  under  the  definition  asked,  to  have 
found  that  it  was  not  a  watercourse. 

Instruction  numbered  nine,  refused  by  the  court, 
sought  to  charge  the  jury,  as  the  duty  of  the  commis- 
sioners in  the  matter  of  repairs  upon  the  bridge,  and,  in 
doing  so,  stated  that  one  element  to  be  considered,  in 
determining  whether  the  bridge  was  out  of  repair,  was 
all  the  surroundings  and  the  use  for  which  the  bridge 
was  intended  when  it  was  built,  and  the  purpose  for 
which  it  was  maintained  after  it  was  built.  If  built  by 
the  trustee  of  the  township,  by  a  supervisor,  or  by  a 
citizen,  it  matters  not  what  the  use  or  intention  in  the 
building,  whether  temporary  or  permanent,  and  when, 
if  ever,  it  became  the  duty  of  the  commissioners  to  main- 
tain it,  that  duty  permitted  no  other  consideration  than 
the  reasonable  safety  of  those  crossing  the  bridge  in  a 
proper  manner.  So,  if  it  was  constructed  by  a  former 
board. 

Other  instructions  refused  and  modified  are  pressed 
by  counsel,  but  they  depend  upon  the  evidence  or  em- 
body some  question  already  passed  upon. 

We  find  no  error  presented  by  the  record,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Filed  Sept.  25, 1894. 
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No.  16,180.  138  m 

Evans  et  al.  v.  West.  ]m^| 

diss  2851 


Gbavbl  Road. — Proceeding  to  Establish, — Jurisdiction, — Bemonstrance,  j}^§"^ 
— Collateral  Attack, — ^Where,  in  a  proceeding  to  establish  a  free  •***..^ 
gravel  road,  under  sections  6855  et  seq.,  R.  S.  1894,  all  the  steps  are 
taken  by  the  board  of  commissioners  necessary  to  acquire  jurisdio- 
tion  of  the  subject-matter  and  of  the  persons  affected,  and  a  judg- 
ment is  rendered  without  remonstrance  ordering  the  road  to .  be 
constructed,  any  subsequent  remonstrance,  saving  exceptions  as  to 
the  assessment  of  benefits,  is  a  collateral  attack  upon  such  judg- 
ment, and  unless  the  proceedings  are  void,  should  be  dismissed  by 
the  board. 

Same. —  Using  Part  of  Boad  Alrectdy  Constructed, — A  proceeding  for  the 
construction  of  a  free  gravel  road,  under  sections  6855  et  seq,,  R.  S. 
1894,  is  not  void  because  the  line  of  the  road,  between  its  terminal 
points,  passes  over  a  part  of  the  line  of  another  road  already  con- 
structed. 

From  the  Boone  Circuit  Court. 

T.  W.  Lockhart  and  0.  P.  Mahan,  for  appellants. 
T.  J.  TerhunesLud  W.  A.  Pickens^  for  appellee. 

Howard,  J. — ^This  was  a  proceeding  to  establish  a 
free  gravel  road,  under  provisions  of  section  6855,  R.  S. 
1894  (section  5091,  R.  S.  1881),  and  following  sections. 

The  petition  for  the  road,  signed  by  the  requisite  num- 
ber of  landholders,  was  filed  in  the  commissioners'  court 
of  Boone  county,  on  the  fifth  day  of  March,  1889,  at  a 
regular  session  of  the  board.  With  the  petition  was  filed 
the  required  bond  for  the  preliminary  expenses  of  the 
work,  approved  by  the  county  auditor. 

On  the  sixth  day  of  March  the  commissioners  granted 
the  prayer  of  the  petition,  and  thereupon  appointed 
viewers  and  an  engineer,  who  were  directed  to  proceed 
on  the  seventeenth  day  of  April  to  lay  out  the  road.  No- 
tice of  the  meeting  of  the  viewers,  stating  the  kind  of 
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improvement    asked    for,  the    beginning,  intermediate 
points  and  termination,  was  duly  given  by  publication. 

The  viewers  proceeded  with  their  work  and  made  a  re- 
port in  writing  of  their  proceedings,  finding  that  the 
road  would  be  of  public  utility,  specifying  the  lands  to 
be  assessed,  indicating  the  line  of  the  road  and  the  char- 
acter of  the  improvements,  giving  an  estimate  of  the 
cost,  etc.,  which  report  they  filed  with  the  auditor  on  the 
tenth  day  of  June. 

On  the  twelfth  day  of  June,  1889,  the  commissioners, 
in  regular  session,  approved  and  confirmed  the  report  of 
the  engineer  and  viewers  without  remonstrance  or  objec- 
tions, and  ordered  the  improvement  to  be  made.  The 
order  stated  fully  and  in  detail  the  kind  of  improvement 
to  be  made,  the  width  and  extent  of  the  same,  and  the 
lands  which  should  be  assessed;  that  a  majority  of  the 
resident  landholders  whose  lands  were  reported  as  bene- 
fited and  to  be  assessed,  and  also  the  owners  of  a  ma- 
jority of  the  whole  number  of  acres  which  were  reported 
as  benefited,  had  signed  the  petition  for  the  improve- 
ment. On  the  same  day  the  board  appointed  an  engineer 
to  superintend  the  construction  of  the  work,  and  also 
appointed  a  committee  to  apportion  the  estimated  ex- 
penses upon  the  real  estate  embraced  in  the  order. 

After  due  notice  to  bidders  for  the  work,  the  en- 
gineer, with  the  concurrence  of  the  board,  did,  on  the 
ninth  day  of  August,  let  the  contract  for  the  construction 
of  the  road,  the  same  to  be  completed  by  the  first  day  of 
December,  1889.  The  contractors  at  once  entered  upon 
the  work,  under  the  superintendency  of  the  engineer, 
and  on  September  9th  the  work  was  fully  half  completed. 

The  committee  appointed  to  apportion  the  estimated 
expenses  did,  upon  actual  view  of  the  premises,  make 
such  apportionment,  and  on  the  first  day  of  August  filed 
their  report  with  the  auditor.     Of  the  filing  of  this  re- 


MAY  TERM,  1894.  623 

Evans  et  al.  v.  West. 

port,  the  auditor  gave  due  notice  by  publication,  and  that 
the  commissioners  would  consider  such  report  on  Sep- 
tember 9,  1889. 

At  the  meeting  of  the  board,  on  September  9,  1889, 
the  appellee  filed  what  is  called  a  remonstrance  asking 
the  board  to  dismiss  the  cause  for  the  reason  that  all 
proceedings  in  relation  thereto  were  void.  On  the  11th 
day  of  September,  the  board,  after  due  consideration,  dis- 
missed the  remonstrance  and  approved  and  confirmed 
the  report  of  the  committee. 

An  order  for  the  issue  of  bonds  to  pay  the  expenses  of 
constructing  the  road  was  made  by  the  board  in  regular 
session  on  the  2d  day  of  September,  1889;  and  on  the 
5th  of  September  the  bonds  were  issued  and  placed  in  the 
hands  of  the  county  treasurer  for  sale.  On  the  9th  of 
September,  after  due  notice,  the  bonds  were  sold. 

On  the  14th  of  September,  1889,  the  appellee  filed  his 
appeal-bond  and  prayed  an  appeal  to  the  Boone  Circuit 
Court. 

After  numerous  proceedings,  including  changes  of 
venue  both  from  the  judge  and  from  the  county,  the 
cause  was  finally  tried  in  the  Boone  Circuit  Oourt  before 
the  special  judge  below,  who  made  a  finding  of  facts, 
Avith  conclusions  of  law  in  favor  of  the  appellee  as 
remonstrator,  holding  that  the  proceedings  of  the  board 
were  void  as  to  him. 

From  the  facts  found  by  the  court,  it  appears  that  all 
steps  required  by  the  statute  for  the  establishment  of  a 
free  gravel  road  were  taken  in  this  case.  The  petition 
for  the  road  was  presented  to  the  board,  and  was  granted 
by  them;  viewers  and  an  engineer  were  appointed  to  lo- 
cate and  define  the  work,  and  notice  of  their  meeting 
given.  The  viewers  and  engineer  met  and  made  their 
report,  laying  out  and  specifying  the  work  to  be  done. 
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This  report  was  approved  and  confirmed,  and  the  road 
ordered  constructed. 

It  would  seem,  therefore,  that  there  could  be  no  ques- 
tion that  the  board  acquired  jurisdiction  both  of  the 
subject-matter  and  of  the  persons,  that  is,  the  road  to 
be  established,  and  the  persons  liable  for  the  cost  of  its 
improvement.  Stoddard  v.  Johnson,  Treasurer ,  75  Ind.  20. 

Notice  was  given,  as  required  by  statute,  of  the  meet- 
ing of  the  viewers,  and  of  the  kind  of  improvement 
upon  which  they  were  required  to  report;  and  excep- 
tions to  this  report,  and  to  the  character  of  the  work,  if 
any  there  were,  should  have  been  filed  with  the  commis- 
sioners before  the  approval  of  the  report,  and  the  order- 
ing of  the  work  done  by  the  board  at  their  June  session, 
1889.  Such  exceptions  made  afterwards  could  only  be 
made  by  way  of  collateral  attack  upon  the  judgment  of  the 
commissioners'  court.  See  Oilaon  v.  Board,  etc.,  128 
Ind.  65. 

The  exceptions  provided  for  by  the  statute,  to  be  made 
to  the  report  of  the  committee  appointed  to  apportion 
the  whole  assessment  upon  the  several  tracts  of  land  to 
be  benefited,  contemplate  only  a  proper  adjustment  of 
such  assessments,  and  are  not  intended  to  apply  to  the 
petition  or  the  report  of  viewers,  or  to  orders  of  the 
board  approving  or  confirming  the  same,  or,  in  fine,  to 
any  part  of  the  proceedings  prior  to  the  ordering  of  the 
work  done.  That  order  was  an  adjudication  as  to  all 
prior  proceedings,  and  could  be  called  in  question  only 
by  appeal  taken  from  the  final  order,  on  exceptions 
seasonably  made,  unless  indeed  those  proceedings,  or 
some  of  them,  were  wholly  unwarranted  by  the  statute. 
Wilkinson  v.  Leviasters,  122  Ind.  82. 

It  is  clear,  then,  that  the  paper  filed  by  the  appellee, 
at  the  September  term,  1889,  called  a  remonstrance, 
was  but  a  collateral  attack  upon  the  prior  proceedings 
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to  which  no  remonstrance  or  exceptions  had  been  made 
or  taken.  If  the  action  of  the  commissioners  in  estab* 
lishing  the  work  and  ordering  it  done,  including  the  as- 
sessment of  benefits,  and  the  issue  of  bonds  in  payment 
of  the'  cost  of  the  improvement,  was  not  utterly  void, 
even  though  it  may  have  been  irregular  in  some  par- 
ticular, then  the  dismissal  of  the  remonstrance  by  the 
board  was  correct,  and  the  court  was  in  error  in  its  con- 
elusions  of  law.  If,  however,  the  proceedings  before 
the  commissioners  were  in  fact  void,  by  total  failure  of 
statutory  power,  then  the  conclusions  of  law  were  cor- 
rect, and  the  judgment  must  be  affirmed. 

It  is  contended  that  the  proceedings  before  the  board 
were  void  for  the  reason  that  the  petition  asked  for  two 
improvements  instead  of  one,  that  the  work  petitioned 
for  and  ordered  done  comprises  "the  building  of  a 
gravel  road,  consisting  of  two  separate  parts  not  con- 
tiguous, but  which,  when  built,  would  be  connected  by 
an  old  pike  road  which  was  in  existence  at  the  time  the 
new  road  was  ordered.'' 

The  petition  described  the  location  and  terminal  points 
of  the  improvement  in  controversy  as  follows: 

'*  Commencing  at  or  near  the  point  where  the  Lebanon 
and  Elizaville  gravel  road  meets  Howard  street,  in  the 
town  of  Elizaville,  Boone  county,  Indiana,  and  run  from 
thence  east  with  the  road  or  street  to  where  a  road  turns 
south;  thence  with  the  same  a  general  southerly  direc- 
tion on,  or  as  near  as  found  best,  to  the  section  line  di- 
viding sections  1  and  2,  11  and  12,  13  and  14,  23  and 
24,  25  and  26;  also,  dividing  sections  35  and  36  to  where 
it  terminates  in  the  Noblesville  gravel  road  at  the  south- 
west corner  of  said  sectipn  36,  all  being  in  township  19 
north,  range  1  east,  Boone  county,  Indiana,  and  being  a 
distance  of  about  six  miles,  including  about  one  and  one- 
VoL.  138-40 
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half  miles  which  passes  over  and  upon  the  part  of  the 
Lebanon  and  Slabtov/n  gravel  road,  located  between  said 
sections  25  and  26/' 

The  court  knows  that  the  line  so  described  is  a  con- 
tinuous line  from  the  beginning  to  the  end  of  the  pro- 
posed gravel  road.  The  fact  that  the  work  contemplated 
passes  over  and  includes  a  part  of  a  gravel  road  already 
constructed  can  not  of  itself  destroy  the  singleness  of  the 
work  proposed  to  be  done.  If  it  crossed  another  gravel 
roady  instead  of  intersecting  a  part  of  it  lengthwise  no 
one  would  contend  that  two  proposed  improvements  in- 
stead of  one  would  thus  be  described.  It  would  seem 
that  the  objection  to  the  petition  is  too  technical,  and 
contrary  to. the  spirit  of  the  statute,  which  requires  that 
''public  utility  and- convenience"  should  be  consulted  in 
these  proceedings. 

The  petition  plainly  indicates  the  line  of  the  road.  It 
was  the  duty  of  the  viewers  to  point  out,  and  of  the  board 
to  order,  the  kind  of  improvement  to  be  made,  the  width 
and  extent  of  the  same.  The  board  should  also  make 
any  alteration  in  the  manner  of  the  improvement  as  pub- 
lic necessity  might  require.  Gipson  v.  Heath,  98  Ind. 
100. 

If  the  viewers  found  that  in  crossing  or  intersecting 
another  improvement,  as  a  bridge,  a  railroad  track,  or 
another  gravel  road,  the  improvement  intersected  ought 
to  be  so  changed  as  to  conform  to  the  proposed  work, 
that  was  a  matter  for  them  and  the  board  to  con- 
sider. If,  on  the  contrary,  they  found  the  intersecting 
improvement  to  be  already  suflScient  to  conform  to  the 
work  proposed,  that,  too,  was  for  their  consideration  and 
that  of  the  board. 

A  public  drain  may  be  established  over  the  line  of 
another  drain,  Meranda  v.  Spurlin,  100  Ind.  380;  Denion 
V.  Thompson^  136  Ind.  446,  and  no  suflBcient  reason  has 
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been  given  why  a  gravel  road  may  not  be  treated  in  like 
manner.  In  either  case  it  is  a  question  for  those  who 
are  appointed  to  locate  the  work  and  to  make  the  assess- 
ment of  its  cost.  If  the  bridge,  railroad  crossing,  old 
gravel  road  or  other  intersecting  part  of  the  contem- 
plated gravel  road  does  not  need  improvement,  but  is 
already  of  a  grade  and  condition  to  become  a  part  of  the 
new  work,  we  see  no  reason  why  such  fact  should  make 
of  the  contemplated  work  two  or  more  improvements  in- 
stead of  one.  The  public  convenience,  to  which  the 
statute  calls  attention,  will  certainly  be  promoted  by 
having  the  whole  work  done  under  one  petition  and  by 
one  proceeding  and  contract. 

The  appellee  in  this  case  is  not  harmed  by  having  the 
work  done  as  one  improvement.  His  lands  lie  within 
two  miles  of  both  parts  of  the  line,  and  if  there  were  two 
petitions  instead  of  one  his  lands  would  be  subject  to  as- 
sessment for  both  works.  Even,  therefore,  if  there  were 
a  technical  irregularity  in  including  the  whole  line  of 
road  in  one  proceeding,  as  we  do  not  think,  the  appellee 
has  not  been  thereby  injured,  and  as  the  gravel  road  law 
was  intended  by  the  Legislature  to  be  liberally  construed 
in  promotion  of  the  object  intended  to  be  accomplished 
thereby,  he  should  not  be  heard  to  complain  where  he  has 
received  no  harm.     Stoddard  v.  Johnson,  75  Ind.  20. 

The  judgment  is  reversed,  with  instructions  to  the 
court  to  restate  its  conclusions  of  law  in  accordance  with 
this  opinion,  and  to  render  judgment  in  favor  of  the  ap- 
pellants. 

Filed  Sept.  21, 1894. 
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Judgment. — When  mil  be  Considered  as  Bendered.T-WheTe  a  conrt 
reads  and  files  a  finding  and  orders  judgment  to  follow  the  finding, 
judgment  will  be  considered  as  rendered  of  that  date. 

Same. — Time  of  Appeal, — The  time  within  which  an  appeal  most  be 
taken  begins  to  run  from  the  date  of  the  rendition  of  the  judgment 
and  not  from  the  date  of  its  entry  by  the  clerk  in  the  order  book. 

Same. — Nunc  Pro  Tunc  Entry  of. — Time  of  Appeal. — ^Where  a  judgment 
is  entered  nunc  pro  tunc,  the  time  within  which  an  appeal  can  be 
taken  dates  from  the  day  on  which  the  judgment  should  have  been 
entered  and  not  from  the  date  on  which  the  order  for  the  nunc  pro 
tunc  entry  is  made. 

Same. — Partition. — Final  Judgment. — New  THal  as  of  Bight. — ^Where, 
in  a  suit  for  partition,  the  title  to  the  real  estate  is  put  in  ifisue,  and 
a  judgment  is  rendered  as  to  all  the  matters  in  issue,  with  the  usual 
order  for  partition,  the  judgment  is  a  final  one  as  to  such  matters, 
and  a  motion  for  a  new  trial  as  of  right  must  be  made  within  one 
year  from  its  rendition. 

Same. — Lien  of. — Bankruptcy. — Discharge. — The  lien  of  judgments  ren- 
dered against  a  debtor  prior  to  his  discharge  in  bankruptcy  does 
not  attach  to  the  third  interest  in  land  vested  in  his  wife  by  the 
register's  conveyance  to  the  assignee  in  bankruptcy,  which  interest 
he  inherits  after  his  discharge. 

Real  Estate. — Improvements  During  Litigation. — Bona  fide  improve- 
ments, for  which  a  claim  can  be  made,  can  not  be  put  upon  land 
pending  litigation  concerning  it. 

Special  Judge. — Appointment. —  Presumption  of  Begularity. —  In  the 
absence  of  a  showing  to  the  contrary,  it  will  be  presumed  on  appeal 
that  the  trial  court  acted  within  the  law  in  appointing  a  special 
judge. 

Sa*me. — Powers  of. —  Nunc  Pro  Tunc  Entry. — New  Trial. — A  special 
judge  appointed  to  try  a  cause  is  the  proper  person  to  consider  mo- 
tions therein  for  a  nunc  pro  tunc  entry  of  judgment  and  for  a  new 
trial. 

From  the  Vigo  Circuit  Court. 

I.  N.  Pierce,  W.  Mack,  D.  W.  Henry,  O.  M.  Crane 
and  /.  T.  Crandell,  for  appellant. 

C  F.  McNutt,  J.  G.  McNutt  and  8.  B.  Davis,  for  ap- 
pellee. 
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Dailey,  J. — ^This  suit  was  brought  by  appellee,  Hag- 
gerty, against  Anton  Mayer,  in  which  plaintiff  claimed 
an  one-third  interest  in  certain  lands  for  partition.  The 
lands  had  belonged  to  Haggerty,  and  were  sold  in  1878 
by  his  assignee  in  bankruptcy,  to  appellant.  Before  the 
sale,  the  appellee  had  a  wife,  who,  he  claimed,  inherited 
the  undivided  one-third  part  thereof  under  the  statute. 
The  wife  died  prior  to  the  sale,  and  the  appellee  asserts 
title  by  descent  from  her. 

The  appellant,  after  purchasing  the  interest  from  the 
assignee,  claims  to  have  purchased  the  remaining  inter- 
est by  sale  on  execution  issued  on  judgments  that  were 
rendered  prior  to  the  judgment  of  bankruptcy. 

The  complaint  is  in  two  paragraphs,  the  first  a  simple 
petition  for  partition;  the  second  sets  out  appellee's  title 
to  one-third  of  the  real  estate  in  controversy,  and  admits 
appellant's  title  to  the  undivided  two-thirds,  also  that 
appellant  claims  to  hold  judgment  liens  which  he  is 
seeking  to  enforce  against  appellee's  share,  by  sheriff's 
sale,  setting  up  facts  to  show  that  said  liens  are  satisfied, 
and  asking  that  they  be  so  declared;  that  appellee's  title 
be  quieted,  and  for  partition. 

Mayer  demurred  to  the  second  paragraph.  The  court 
overruled  the  demurrer,  and  an  exception  was  taken. 
He  then  filed  a  general  denial  and  counterclaim  in  two 
paragraphs.  Haggerty  filed  an  answer  to  the  counter- 
claim, to  which  Mayer  demurred.  The  court  overruled 
the  demurrer,  to  which  he  excepted. 

The  cause  then  came  on  for  trial  before  the  Hon. 
Joshua  Jump,  special  judge,  and  was  by  him  tried.  On 
the  4th  day  of  February,  1890,  the  court  made  its  special 
finding,  in  which  it  fully  settled  all  the  issues  as  to  the 
rights  of  the  parties,  finding  that  appellant  owned  two- 
thirds  of  the  real  estate  and  appellee  the  one-third  there- 
of; that  appellee  owed  appellant  $132.45  for  one-third  of 
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the  taxes  and  street  improvement  assessments  paid  by 
appellant,  and  ordering  partition,  and  that  the  debt 
found  due  to  appellant  should  be  paid  to  him  by  the 
commissioners  in  the  assignment  of  interests. 

The  court  prepared  the  entry  of  the  finding  for  the 
clerk,  and,  at  the  close  of  the  said  entry,  the  court's  de- 
cree, so  prepared,  reads:  ''Judgment  and  decree  accord- 
ingly," and  that  partition  be  made  of  said  real  estate, 
etc. 

The  court  filed  the  entry  with  the  clerk  on  February 
4,  1890.  The  clerk,  in  entering  the  finding  and  judg- 
ment on  the  order-book,  by  mistake,  omitted  the  judg- 
ment directed  by  the  court.  It  is  quite  clear  that  upon 
the  findings  there  should  have  been  final  judgment,  as 
ordered  by  the  court,  upon  all  the  matters  found,  fol- 
lowed by  the  usual  order  appointing  commissioners  to 
make  partition.* 

The  record  shows  that  on  February  4,  1890,  the  court 
appointed  commissioners,  who,   on  July  11,  1890,  re- 
ported partition  to  the  court,  and  that  on  said  day  the 
court  ordered  the  confirmation  of  said  report.     On  the 
11th  day  of  July,  1891,  Mayer  moved  for  a  new  trial  as 
of  right.     This  motion  was  made  before  the  Hon.  David 
N.  Taylor,  regular  judge  of  said  court,  who  ordered  a 
new  trial,  and  reinstated  the  ease  on  the  docket.     After- 
wards, on  the  8th  day  of  September,  1891,  a  motion  was 
\         made  by  Haggerty  to  set  aside  the  order  granting  a  new 
trial  therein,  which  was  sustained  by  the  court,  and  the 
order  was  set  aside. '   On  the  30th  day  of   November, 
1891,  the   court,  of   its   own   motion,   appointed  Hon. 
Joshua  Jump  as  special  judge  to  hear  and  determine  said 
cause,  to  which  Mayer,  at  the  time,  excepted.     On  March 
16,  1892,  Haggerty  filed  his  motion   for  an  entry  nunc 
pro  tunc,  asking  for  an  entry  of  the  judgment  as  of  Feb- 
ruary 4,  1890,  showing  that  final  judgment  was  then 
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rendered  on  the  issue,  quieting  the  title,  which  motion 
the  court  sustained,  and  ordered  the  entry  to  be  so  made, 
over  appellant's  objection  and  exception.  Haggerty 
then  moved  to  dismiss  the  application  for  a  new  trial 
under  the  statute,  on  the  grounds  that  it  was  not  made 
within  a  year  after  the  final  judgment  was  rendered, 
which  motion  was  sustained  by  the  court,  and  the  mo- 
tion for  a  new  trial  was  stricken  out.  From  this  decis- 
ion an  exception  was  taken,  and  Mayer  prosecutes  this 
appeal. 

Appellee  insists  that  the  record  presents  the  fact  that 
the  appeal  was  taken  too  late.  The  original  finding  and 
judgment  were  given  on  February  4,  1890.  The  appeal 
was  prayed  April  16,  1892,  more  than  two  years  after  the 
final  judgment,  and  not  perfected  until  January  14, 1893. 
The  nunc  pro  tunc  judgment  relates  back  to  the  time  when 
it  was  rendered.  It  is  defined:  "Now  for  then;  that  a 
thing  is  done  at  one  time  as  of  another  time,  when  it 
should  have  been  done.'*  16  Am.  and  Eng.  Encyc.  of 
Law,  p.  1005. 

''The  effect  of  this  record  was  to  enter  judgment  as  of 
the  former  date,  and  when  entered  it  stood  as  a  judg- 
ment, of  that  date,  and  had  the  same  effect  as  if  it  had 
been  properly  entered  of  record  and  signed  by  the  judge" 
on  the  4th  day  of  February,  1890.  Leonard  v.  Brough- 
ton,  120  Ind.  536  (544,  545). 

The  time  within  which  an  appeal  must  bo  taken  be- 
gins to  run  from  the  date  of  the  rendition  of  the  judg- 
ment and  not  from  the  date  of  its  entry  by  the  clerk  \v. 
the  order  book.  In  this  case  the  court  rendered  its  judg- 
ment when  it  read  and  filed  its  finding,  on  the  4th  day 
of  February,  1890,  and  ordered  judgment  to  follow  the 
finding.  Anderson,  Admx,,  v.  Mitchell,  58  Ind.  592; 
Chamberlain  v.  City  of  EvansviUe,  77  Ind.  542  (548); 
Chissomw  Barbour,  100  Ind.  1;   Grayw  Palmer,  28  Cal. 
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416;  Peck  v.  Courtis,  31  Cal.  207;  Genella  v.  Relyea,  32 
Cal.  159;  1  Black  Judg.,  sections  130,  131. 

It  is  clear,  from  these  authorities,  that  the  appeal 
comes  too  late  to  bring  before  this  court  the  proceedings 
prior  to  and  in  the  trial  on  the  merits.  The  assignment 
of  error  is,  that  the  court  erred  in  setting  aside  the  or- 
der granting  a  new  trial  as  of  right. 

Section  1064,  R.  S.  1881,  Burns'  R.  S.  1894,  section 
1076,  provides  that:  *'The  court  rendering  the  judg- 
ment, on  application  made  within  one  year  thereafter  * 
*  *  shall  vacate  the  judgment  and  grant  a  new  trial." 

Appellant  contends  that  there  was  no  final  judgment  on 
February  4,  1890,  but  merely  an  interlocutory  order  of 
partition,  but  the  record  disposes  of  this  position.  As 
appellant  says  in  his  brief,  "both  the  complaint  and 
cross-complaint  put  in  issue  the  title  to  one-third  of  the 
real  estate."  He  also  demanded  judgment  for  certain 
expenditures,  and  that  if  the  title  to  one-third  was  found 
to  be  in  the  appellee,  he  should  have  judgment  for  the 
money  so  expended,  to  be  declared  a  lien  on  the  prop- 
erty. This,  then,  was  not  a  simple  partition  suit.  Had 
it  been,  appellant  would  not  be  entitled  to  a  new  trial  as 
of  right.  Ordinarily,  the  title  to  real  estate  is  not  in- 
volved in  an  action  for  partition.  But  when,  as  in  this 
case,  the  title  to  lands  is  directly  put  in  issue,  the  judg- 
ment of  partition  is  conclusive  as  to  the  rights  of  the 
parties.  Thorp  v.  Hanes,  107  Ind.  324;  Watson  v. 
Camper,  119  Ind.  60;  UHommedieu  v.  Cincinnati,  etc., 
R.  W,  Co.,  120  Ind.  435;  Ishell  v.  Stewart,  Admr.,  125 
Ind.  112. 

The  court  having  ordered  the  clerk  to  entef  a  judg- 
ment and  decree  upon  all  the  findings,  his  inadvertent 
omission  therefrom  of  everything  but  the  order  of  parti- 
tion can  not  deprive  the  appellee  of  his  rights  under  the 
findings.     In  view  of  the  facts  disclosed  by  the  record,  a 
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final  judgment  was  indispensable  before  a  decree  of  par- 
tition could  be  properly  entered  at  all.  It  is  also  true 
that  if  the  court  had  found  for  the  appellant  on  the  is- 
sue of  title,  the  judgment  would  have  been  final. 

In  Black  on  Judgments,  section  39,  and  note,  it  is  laid 
down  as  a  rule  that  the  first  decree  in  partition  may  be 
final,  and  it  will  have  that  character,  if  it  settles  all  the 
rights  of  the  parties  and  leaves  nothing  for  the  future 
consideration  or  judicial  action  of  the  court.  In  the  case 
at  bar,  the  court  rendered  a  final  judgment  as  to  all  the 
matters  in  issue,  and  made  the  usual  order  for  partition. 
After  a  decree  has  been  entered,  no  further  questions  can 
come  before  the  court,  except  such  as  are  necessary  to  be 
determined  in  carrying  it  into  effect.  The  decree  is  final. 
Freeman  Judg.  (3d  ed.),  section  36;  Fleenor  v.  Driskilly 
97  Ind.  27  (34);  Kreitline  v.  Franz,  106  Ind.  359. 

No  doubt  an  appeal  would  lie  from  the  confirmation 
of  the  report  had  the  question  of  the  fairness  of  the  di- 
vision been  raised  by  the  exceptions,  but  this  was  not 
done.  In  the  case  under  consideration,  no  motion  for  a 
new  trial  was  made  at  the  term  at  which  the  judgment 
fixing  the  rights  of  the  parties  was  rendered,  and  it  fol- 
lows that  no  question  as  to  a  new  trial  is  in  the  record. 
Jones  V.  Jones,  91  Ind.  72  (76). 

Appellant's  learned  counsel  discuss  at  length  the  suffi- 
ciency of  the  second  paragraph  of  the  complaint,  but  it 
seems  there  is  no  such  question  before  this  court.  Be- 
sides, appellant's  answer  and  cross-complaint  presented 
every  conceivable  issue. 

An  issue  of  fact  was  formed  by  reply  and  answer  to 
the  cross-complaint,  a  trial  was  had,  the  evidence  is  not 
in  the  record  and  we  must  indulge  the  presumption  that 
the  finding  of  the  court  was  sustained  by  the  evidence, 
so  that  it  is  immaterial  whether  this  paragraph  of  the 
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complaint  is  good  or  bad.  It  is  insisted  by  the  appel- 
lant, that  the  judgments  against  Haggerty  were  liens 
prior  to  the  bankruptcy,  subject  to  the  inchoate  rights  of 
the  wife,  and  on  conveyance  to  the  assignee,  her  rights 
became  absolute  to  some  parts  of  the  lots  in  question; 
also,  that  on  the  death  of  the  assignee's  wife  the  interest 
held  by  her  descended  to  him,  whereupon  the  judgment 
liens  attached  to  such  interest  in  the  same  manner  as  if 
there  had  been  no  wife. 

We  think  it  is  the  law  that  the  conveyance  of  a  mar- 
ried man's  land  by  a  register  in  bankruptcy  to  the  as- 
signee is  such  a  sale  as  vests  the  title  to  one-third  in  the 
wife  and  gives  her  the  right  to  partition  at  once.  The 
sale  by  the  assignee  has  nothing  to  do  with  fixing  the 
rights  of  the  wife.  McCracken  v.  Kuhn,  73  Ind.  149; 
Ketchum  v.  Schicketanz,  73  Ind.  137-  Roberts  v.  Shroyer, 
68  Ind.  64. 

The  appellee  alleged,  in  his  complaint,  that  the  appel- 
lant purchased  the  two-thirds  from  the  assignee  for  $100,' 
subject  to  said  liens  and  assumed  their  payment.  Ap- 
pellant denied  the  allegation,  trial  of  that  issue  was  had, 
resulting  in  a  judgment  for  the  appellee.  The  evidence, 
as  stated,  is  not  in  the  record,  so  that  no  question  of  the 
sufficiency  of  the  evidence  is  presented  to  enable  this 
court  to  disturb  the  judgment.  It  is  contended  by  ap- 
pellant's counsel,  that  after  the  death  of  the  wife  the  lien 
of  the  judgments  re-attached. 

If,  as  the  court  found  on  the  issues  tried,  the  appel- 
lant took  the  two-thirds,  subject  to  the  liens,  and  as- 
sumed their  payment,  that  satisfied  the  liens  in  his 
hands  as  they  were.  Counsel  argue  that  the  lien  of  ap- 
pellant's judgment  subsisting  against  two-thirds  of  the 
real  estate  attached  to  the  one-third  when  he  took  as 
forced  heir  of  his  wife,  under  the  statute  giving  a  wife 
the    right  to    partition    of    the  husband's    lands    upon 
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judicial  sales.  Undoubtedly  judgment  liens  would  at- 
tach to  real  estate  so  acquired  coming  to  a  judgment 
debtor.  But  in  this  case  it  did  not  occur,  for  the  reason 
that  appellee  had  been  discharged  in  bankruptcy  long 
before  the  wife's  interest  vested  in  him.  It  is  next 
urged  by  appellant,  that  he  was  entitled  to  an  allowance 
for  improvements  on  the  lots.  The  court  tried  this  ques- 
tion, and  rendered  judgment  against  the  appellee  upon 
that  issue  for  $132,  for  improvements  upon  streets  and  for 
taxes.  A&  the  evidence  is  not  in  the  record,  we  can  not 
consider  the  question  as  to  amount.  It  seems  there  was 
an  attempt  to  claim  for  buildings  erected  upon  the  lots 
by  appellant  and  others  pending  litigation.  We  think 
the  proposition  is  fundamental  that  there  can  be  no 
bona  fide  improvements  made  under  such  circumstances, 
and  moreover  the  court  found  against  the  appellant  on 
this  issue.  In  our  opinion  there  is  nothing  in  the  ap- 
pellant's contention  that  the  court  below  had  no  author- 
ity to  appoint  a  special  judge.  It  was  proper  for  the 
presiding  judge,  in  his  discretion,  to  decline  to  preside 
during  the  trial  of  the  cause.  Joyce  v.  Whitney^  57 
Ind.  550  (554);  Leonard  v.  Blair,  59  Ind.  510  (514). 
This  court,  in  the  absence  of  a  countervailing  showing, 
will  indulge  the  presumption  that  the  court  below  acted 
properly  and  within  the  limits  fixed  by  law.  Besides, 
in  this  case,  the  special  judge  was  peculiarly  the  person 
to  whom  the  petition  for  a  nunc  pro  tunc  entry  and  the 
motion  for  a  new  trial  should  have  been  addressed.  He 
was  '*the  court  rendering  the  judgment."  R.  S.  1881, 
section  1064;  Burns'  R.  S.  1894,  section  1076.  '*When 
the  regular  judge  yields  the  bench,  calls  in  a  special 
judge,  and  duly  appoints  him  to  try  a  designated  cause, 
the  special  judge  thus  appointed  acquires  full  authority 
over  the  cause  throughout  all  of  its  stages."  Perkins  v. 
Hayward,  124  Ind.  445,  section  415,  R.  S.  1881,  Burns' 
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R.  S.  1894,  section  419,  provides  that  a  special  judge 
**shall  have  power  to  hear  and  determine  said  cause  until 
the  same  is  finally  disposed  of."  The  law  provides  for 
the  motion  for  a  new  trial,  and  for  petitions  and  orders 
for  nunc  pro  tunc  entries,  and  in  the  very  nature  of 
things  no  one  else  could  intelligently  dispose  of  them. 

There  is  no  error  in  the  record,  and  the  judgment 
below  is  affirmed. 

Filed  Sept.  19,  1894. 


No.  16,637. 

The  Michigan  Mutual  Life  Insurance  Company  v. 

Leon. 

Life  Insurance. — Application, — False  Entries  in  by  Agent. — Estoppel.— 
Where  an  applicant  for  life  insurance,  in  good  faith,  g:ives  truthful 
answers  to  the  questions  asked  him,  but  the  agent,  whether  pui^ 
posely  or  otherwise,  without  the  knowledge  or  connivance  of  the 
applicant,  inserts  false  answers,  the  wrong  is  that  of  the  assurer, 
and  the  latter  is  estopped  from  imputing  it  to  the  assured. 

Same. — Failure  of  Assured  to  BeadAJiswers  in  Application  and  Policy, — 
Negligence. — An  applicant  for  life  insurance  is  justified  in  assuming 
that  the  agent  has,  in  good  faith,  correctly  recorded  his  answers  to 
the  questions  asked ;  and  if  the  answers  are  given  by  him  truthfully 
and  in  good  faith,  he  is  not  chargeable  with  negligence  if  he  signs 
the  application  thus  prepared  without  reading  it,  or  if  he  accepts 
and  retains  the  policy  issued  thereon,  with  a  copy  of  the  application 
attached,  without  searching  it  to  ascertain  whether  the  assurer's 
agent  had  acted  honestly  with  his  principal. 

From  the  Delaware  Circuit  Court. 

J.  L.  McMasteVy  J.  W.  Ryan,  W.  A.  Thompson  and  A. 
Boice,  for  appellant. 

R.  S.  Gregory,  A.  C.  Silverburg  smd  J.N.  Templer,  for 
appellee. 

Coffey,  J. — This  was  an  action  by  the  appellant,  a 
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foreigu  insurance  company,  commenced  in  fhe  Delaware 
Circuit  Court  against  the  appellee  and  her  husband, 
Leonidas  Leon,  to  cancel  a  policy  of  insurance  issued 
upon  the  life  of  the  latter,  and  payable  to  the  former. 
The  complaint  alleges,  among  other  things,  as  a  ground 
for  cancellation  that  the  policy  was  procured  by  means 
of  false  and  fraudulent  answers  to  questions  contained 
in  the  application  for  the  policy,  upon  which  false  an- 
swers the  appellant  relied  at  the  time  it  issued  the  policy, 
among  which  questions  and  answers  were  the  following: 
*'Has  any  application  for  insurance  upon  your  life  ever 
been  made  to  any  company  upon  which  a  policy  has 
not   been   granted?''     ''No.'' 

"Has  any  unfavorable  opinion  upon  the  insurableness 
of  your  life  ever  been  given  by  a  physician?"  '*No." 

It  is  alleged  in  the  complaint  that  the  answers  to  these 
questions  were  false. 

During  the  pendency  of  the  suit  Leonidas  Leon  died, 
whereupon  the  appellee,  to  whom  the  policy  is  payable, 
after  notice  and  proof  of  such  death  and  the  refusal  of 
the  appellant  to  pay,  filed  a  cross-complaint  based  upon 
such  policy,  seeking  to  recover  the  amount  secured 
thereby. 

Issues  were  formed  upon  the  complaint  and  cross- 
complaint,  which  were  tried  by  the  court  without  the 
intervention  of  a  jury,  resulting  in  a  special  finding  of 
the  facts  in  the  case,  w^ith  conclusions  of  law  thereon, 
upon  which  the  court  rendered  judgment  in  favor  of  the 
appellee  on  her  cross-complaint  for  the  full  amount  of 
the  policy,  and  against  the  appellant  for  costs  on  the 
original  complaint. 

The  merits  of  the  controversy  turn  upon  the  questions 
and  answers  above  set  out.  As  the  special  finding  of 
facts  is  full,  and  will  enable  us  to  determine  the  contro- 
versy upon  its  merits,  it  is  unnecessary  that  we  should 
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further  notice  the  pleadings  in  the  case,  except  to  remark 
that  such  finding  is,  in  our  opinion,  within  the  issues 
thereby  tendered. 

So  much  of  the  special  finding  as  relates  to  these  ques- 
tions and  answers  is  substantially  as  follows: 

On  the  21st  day  of  February,  1889,  the  plaintiff,  the 
Michigan  Mutual  Life  Insurance  Company,  was  then, 
and  is  now,  a  corporation  organized  under  the  laws  of 
the  State  of  Michigan,  with  its  principal  office  in  the  city 
of  Detroit,  in  said  State,  and  was  then,  and  is  now,  do- 
ing a  general  life  insurance  business;  and  that  on  said 
day,  said  corporation  was  engaged  in  doing  a  general  life 
insurance  business  in  the  State  of  Indiana,  and  that  one 
Jacob  Frankel  was  then,  and  ever  since  has  been,  and  is 
now,  the  general  agent  of  said  corporation  for  the  State 
of  Indiana  ( except  in  the  counties  of  Jay  and  Hunting- 
ton, in  said  State),  with  full  power  to  solicit  applications 
for  insurance  for  said  company,  upon  blanks  furnished 
by  it,  and  to  deliver  all  policies  issued  by  said  company 
in  said  State,  except  in  the  counties  aforesaid,  and  to  col- 
lect premiums  thereon;  but  that  said  Frankel  had  no 
power  to  issue  policies  of  insurance  in  said  company,  or 
to  determine  whether  policies  should,  or  should  not,  be 
issued  upon  such  application;  that  said  Frankel  had  and 
has  no  superior  officer  or  agent  over  him  in  said  State; 
that  policies  of  insurance  were  issued  by  the  executive 
officers  of  said  company,  at  its  home  office  in  the  city  of 
Detroit,  upon  the  approval  of  such  application  by  the 
medical  director  of  said  company;  that  on  said  21st  day 
of  February,  1889,  said  Frankel,  as  such  agent,  was  in- 
troduced to,  and  made  the  acquaintance  of,  one  Leonidas 
Leon,  at  his  place  of  business  in  the  city  of  Muncie,  In- 
diana; that  said  Frankel  thereupon  informed  said  Leon 
that  he  was  the  State  agent  for  the  Michigan  Mutual  Life 
Insurance  Company,  and  stated  that  he  desired  the  said 
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Leon  to  make  application  for  insurance  on  his  life  in 
said  company;  that  said  Leon  and  others  then  present 
thereupon  informed  the  said  Frankel  that  it  would  be 
useless  for  the  said  Leon  to  make  such  application,  for 
the  reason  then  given,  that  he,  the  said  Leon,  had  been 
refused  insurance  on  his  life,  and  rejected  by  the  Con- 
necticut Mutual  Life  Insurance  Company  about  two  years 
before  that  time;  that  after  receiving  such  information, 
the  said  Frankel  stated  to  the  said  Leon  that  such  refusal 
and  rejection  made  no  difference,  because  two  years  had 
elapsed  since  then;  that  said  Leon  then  informed  and 
stated  to  said  Frankel  that  if  such  rejection  by  said  Con- 
necticut Mutual  Life  Insurance  Company  made  no  dif- 
ference, he  was  willing  to  apply  for  insurance  upon  his 
life  in  the  company  represented  by  said  Frankel;  that 
said  Frankel,  as  such  agent,  then  produced  to  said  Leon 
a  blank  application  for  insurance  in  said  Michigan  Mu- 
tual Life  Insurance  Company,  and  read  over  to  said  Leon 
separately  each  question  contained  in  said  blank  applica- 
tion; that  among  other  questions  propounded  by  said 
Frankel  to  said  Leon  was  the  following:  ''Has  any  ap- 
plication for  insurance  upon  your  life  ever  been  made  to 
any  company,  upon  which  a  policy  has  not  been  granted  ? ' ' 
And  to  said  question  the  said  Leon  made  answer:  ''Yes, 
I  made  application  in  the  Connecticut  Mutual  Life  In- 
surance Company  about  two  years  ago,  and  was  rejected." 
That  said  Frankel,  with  full  knowledge  of  the  answer 
made  by  said  Leonidas  Leon,  did  not  write  the  said  an- 
swer as  made  by  said  Leon,  but  instead  thereof ,  wrote  on 
said  application  blank  the  word  "No,"  as  the  answer 
thereto;  that  said  Frankel  also  propounded  to  said  Leon 
the  following  question:  "Has  any  unfavorable  opinion 
upon  the  insurableness  of  your  life,  ever  been  given  by  a 
physician?"  To  which  said  question  the  said  Leon  then 
and   there  made   answer,  "Yes."     That  said   Frankel, 
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answers  as  written  thereon,  for  said  insurance;  that  said 
policy  was  afterwards  forwarded  by  mail  by  said  compa- 
ny to  Jacob  Frankel  at  Richmond,  Indiana,  and  was,  by 
said   Frankel,  sent  by  mail  to  said  Leonidas  Leon,  at 
Muncie,  Indiana;    that  said  policy,  with  said  attached 
copy  of  said  application,  was  received  by  said  Leonidas 
Leon  on  the  6th  or  7th  day  of  March,  1889;    that  said 
Leon  did  not  read  said  policy  or  the  application  attached 
thereto,  after  the  same  was  received  by  him,  and  did  not 
have  any  actual  knowledge  that  any  answer  or  answers 
to  any  question  or  questions  contained  in  said  applica- 
tion had  been  incorrectly  or  untruthfully  written  there- 
in; that  said  Leon  deposited  said  policy  in  a  private  box 
in  the  safe  in  the  business  house  where  he  did  business; 
that  after  deceiving  said  policy,  to  wit,  on  the  8th  day  of 
March,  1889,  said  Leon  executed  his  note  for  the  sum  of 
$91,  payable  to  the  order  of  the  plaintiff,  and  due  in 
thirty  (30)  days  from  date,  being  for  the  first  annual 
premium  on  said  policy  of  insurance,  less  the  commis- 
sion of  said  agent,  Frankel,  as  agreed  upon  between  said 
Leon  and  said  Frankel;   and  that  afterwards,  to  wit,  on 
the  8th  day  of  April,  1889,  said  Leon  paid  said  note  in 
full  to  said  Frankel  as  the  agent  of  said  insurance  com- 
pany; that  after  receiving  said  policy  of  insurance  the 
said  Leonidas  Leon  informed  his  wife,  the  said  Nettie 
Leon,  of  the  fact  that  he  had  procured  his  life  to  be  in- 
sured for  her  benefit  in  the  sum  of  five  thousand  dollars: 
that  said  policy  of  insurance,  with  the  copy  of  said  ap- 
plication thereto  attached,  was  thereafter  continuously  in 
the  possession  and  under  the  control  of  said  Leonidas 
Leon  until  the  time  of  his  death;  that  said  Leonidas  Leon 
did  not  at  any  time  read  said  policy,  or  the  application 
and  answers  thereto  attached,  and  did  not  have  anvact- 
ual  knowledge  that  any  answer  or  answers  to  any  ques- 
tions contained  in  said  application  had  been  incorrectly 
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or  untruthfully  written  therein  until  a  demand  for  the 
cancellation  of  said  policy  was  made  upon  him  by  the 
plaintiff;  and  that  he  relied  upon  the  statements  made  to 
him  by  said  Frankel  at  the  time  the  application  for  said 
insurance  was  solicited  of  him  by  said  Frankel. 

Before  the  21st  day  of  February,  A.  D.  1889,  and 
before  making  application  to  the  plaintiff  company  for 
insurance  on  his  life,  said  Leonidas  Leon  had  made  ap- 
plication for  insurance  upon  his  life,  in  the  Connecticut 
Mutual  Life  Insurance  Company,  of  Hartford,  Connecti- 
cut, and  had,  at  that  time,  been  rejected  as  an  applicant 
for  insurance  upon  his  life,  and  that  an  unfavorable 
opinion  had  then  been  given  by  a  physician,  as  to  the 
insurableness  of  his  life;  that  the  said  Leonidas  Leon 
had  never  been  rejected  as  an  applicant  for  insurance 
upon  his  life  in  any  other  company. 

On  the  25th  day  of  August,  1889,  said  Leonidas  Leon, 
while  on  a  railroad  train,  received  an  injury  on  the  left 
side  of  his  chest  and  body,  and  immediately  thereafter 
became  dangerously  ill,  and  continued  to  be  so  ajfflicted, 
and,  lingering,  died  on  the  4th  day  of  October,  1890; 
that  on  the  15th  day  of  November,  1890,  the  said  Nettie 
Leon,  the  beneficiary  named  in  said  policy  of  insurance, 
caused  due  proof  of  the  death  of  said  Leonidas  Leon  to 
be  made  upon  the  blank  of  said  company,  which  said 
proof  of  death  was  duly  received  and  brought  to  the  no- 
tice of  the  plaintiff  company  on  the  21st  day  of  Novem- 
ber, 1890. 

No  ofl&cer  or  agent  of  the  plaintiff,  other  than  the 
said  Jacob  Frankel,  had  any  knowledge  that  any  answer 
to  any  question  in  said  application  for  insurance,  by 
Leonidas  Leon,  was  incorrectly  or  untruthfully  written 
thereon,  when  said  policy  of  insurance  was  issued.  In 
the  month  of  September,  1889,  the  said  Jacob  Frankel 
learned  of  the  dangerous  illness  of  said  Leonidas  Leon, 
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and  that  on  the  3d  day  of  October,  1889,  the  said  Frankel 
commiuiicated  to  Herman  F.  Frede,  the  assistant  secre- 
tary of  the  Michigan  Mutual  Life  Insurance  Company, 
the  information  of  the  said  sickness  of  Leonidas  Leon, 
and  the  fact  .that  said  Leon  had  been  rejected  by  the 
Connecticut  Mutual  Life  Insurance  Company,  prior  to 
the  date  of  his  application  for  insurance  in  the  plaintiff 
company.  On  the day  of  October,  1889,  the  plain- 
tiff tendered  to  said  Leonidas  Leon  and  said  Nettie  Leon 
the  full  amount  of  the  premium  paid  by  Leonidas  Leon 
on  said  policy,  together  with  legal  interest  in  gold  coin 
of  the  United  States  of  America,  and  thereupon  de- 
manded a  surrender  and  cancellation  of  said  policy  of 
insurance,  which  said  tender  was  rejected  and  said  sur* 
render  and  cancellation  refused  by  Leonidas  and  Nettie 
Leon;  that  said  sum  of  money  was  deposited  in  the 
clerk's  office  of  the  Delaware  Circuit  Court  at  and  before 
the  commencement  of  this  suit,  in  continuation  of  said 
tender. 

Nettie  Leon,  the  defendant  and  cross-complainant,  is 
the  widow  of  Leonidas  Leon  and  the  beneficiary  named 
in  said  policy  of  insurance.  The  said  Nettie  Leon,  at 
the  time  said  application  was  made  by  said  Leonidas 
Leon,  and  at  the  time  said  policy  was  issued  and  deliv- 
ered to  him,  had  no  knowledge  that  any  answer  or  an- 
swers in  said  application  for  a  policy  of  insurance,  had 
been  incorrectly  or  untruthfully  entered  thereon;  and 
that  she  never,  at  any  time,  had  the  actual  possession  or 
control  of  said  policy  of  insurance,  and  never  saw  the 
same  or  the  accompanying  application,  and  answers 
tlierein  contained,  and  had  no  knowledge  of  the  contents 
thereof  (excepting  as  she  had  been  informed  that  she 
"^^e  person  named  as  one  of  the  beneficiaries  therein), 
'•^or  to  the  commencement  of  this  action; 
.aid  Leonidas  Leon,  on  the  28th  day  of 
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February,  1890,  tendered  and  offered  to  said  <     i 
in  good  and  lawful  money  of  the  United  States     ; 
amount  of  the  premium  due  on  said  policy,  wl     ! 
was  rejected  by  said  company,  and  that  Leonic 
in  his  life  was,  and  the  said  Nettie  Leon  was, 
has  been,  ready  and  able  to,  and  have  discharg 
duties  resting  upon  them,  by  reason  of  said  co 
insurance. 

Neither  the  said   Leonidas   Leon  nor  the  sa 
Leon  ever  made  any  objection  to  said  applicati'    . 
any  answer  to  any  question  as  therein  writte: 
said  plaintiff,  or  any  of  its  agents,  and  never      i 
said  company,   or  of  its  agents,   any  correcti-    i 
changes  to  be  made  in  said  application,  or  an;    ; 
to  any  question  therein  written;  or  in  any  waj   i 
or  directed  the  attention  of  the  plaintiff  compan 
incorrect  and  false  answer. 

As  to  this  special  finding  it  may  be  said  of  s 
of  the  facts  therein  set  out  as  relates  to  the  q 
propounded  to  the  assured,  and  the  answers  wr  . 
the  agent  of  the  appellee,  that  it  is  settled  in  this  Si  i 
if  the  applicant  for  insurance,  in  good  faith,  giv<  i 
ful  answers  to  such  questions  as  are  asked  him,  I 
agent,  whether  purposely  or  otherwise,  but  with  : 
knowledge  or  connivance  of  the  assured,  inserts  i  i 
swers,  the  wrong  is  that  of  the  company,  and  1 1 
of  the  assured.     Under  such  circumstances  the  c( 
will  be  estopped  from  attributing  the  wrong  to  1 
sured.  When  truthful  answers  are  given  to  theii 
in  good  faith,  the  company  has  acquired  a  know 
the  truth,  as  it  is  charged  with  the  knowledge  ir: 
to  its  agent.  As  long  as  the  assured  acts  in  good  i 
is  immaterial  what  the  agent's  motives  may  ha^' 
for  suppressing  or  perverting  the  truth.     The  as? 
justified  in  assuming  that  the  agent  has,  in  goo<: 
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ill  possession  of  all  the  facts  affecting  the  risk,  we  think 
the  assured  might  well  assume  that  the  policy  was  prop- 
erly prepared,  and  was  based  upon  such  facts,  and  that 
he  was  under  no  obligation  to  make  a  diligent  read- 
ing of  the  policy  with  a  view  of  ascertaining  whether 
the  appellant's  own  agent  had  perpetrated  a  fraud  upon 
it.  To  permit  the  appellant  now,  since  a  loss  has  oc- 
curred, to  avoid  its  policy  on  the  ground  that  it  was 
deceived  by  its  own  agent,  without  the  fault  of  the  as- 
sured, is  to  permit  it  to  violate  one  of  the  best  known 
principles  of  the  law,  namely,  to  take  advantage  of  its 
own  wrong.  It  is  equivalent  to  permitting  it  to  say,  it  is 
true  I  issued  to  the  assured  the  policy  upon  which  the 
suit  is  based,  but  I  will  not  pay  it  because  I,  through  my 
duly  authorized  agent,  was  guilty  of  the  wrong  of  falsely 
recording  the  answers  made  by  the  assured  to  the  ques- 
tions asked  him. 

The  case  of  Donnelly  v.  Cedar  Rapids  Ins.  Co,,  70  la. 
€93,  and  the  case  of  Boetcher  v.  Hawkeye  Ins,  Co,,  47  la. 
253,  are,  we  think,  much  in  point  here.  In  the  latter 
case  cited,  it  was  said  by  the  court:  '*We  can  readily 
see  that  the  assured  may  be  bound  to  take  notice  of  the 
conditions  and  covenants  in  the  policy  that  affect  his 
rights,  or  that  apply  to  matters  in  existence  at  the  time 
the  policy  is  delivered,  or  that  may  occur  in  the  future, 
but  we  know  of  no  principle  of  law  which  requires  him 
to  diligently  examine  the  policy  for  the  purpose  of  as- 
certaining whether  it  contains  false  statements  of  fact 
as  to  a  past  transaction  which  he  might  well  suppose 
was  closed.'' 

Though  the  appellant  in  this  case,  through  its  agent, 
had  full  notice  of  the  matters  of  which  it  now  complains, 
it  took  no  steps  to  avoid  this  policy  until  the  assured 
had  been  fatally  injured  in  a  railroad  accident,  and  un- 
til it  was  too  late  to  secure. insurance  elsewhere.     Under 
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Brown  v.  The  Ohio  and  Missisaippi  Railway  Compa 

r-r»-T  -  -       .  ■  .  _■■_._■-      

Mandate  to  Enter. — ^Where,  after  a  general  verdict  for  a  pi 
trial  court  gives  judgment  for  the  defendant  upon  ans^ 
terrogatories,  the  Supreme  Court,  on  appeal  by  the  pla 
finds  such  answers  consistent  with  .the  general  verdict  v 
der  a  new  trial,  but  will  remand  the  case  with  instructioni 
judgment  upon  the  verdict. 

From  the  Martin  Circuit  Court. 

B.  K.  Elliott,  W.  F.  Elliott,  W.  K.  Marsha. 
Zaring,  M.  B.  Hottel  and  H,  McGormich,  for  aj 

JET.  D.  McMullen,  H.  R.  McMullen,  J.  SarTnon 
Gardiner,   S.  H,    Taylor,   II.    Q.   Houghton,  J. 
shall,  W.  M.  Rarnsey,  L.  Maxwell  and  R.  Ran 
appellee. 

Howard,  J. — Plaintiff  (appellant)  filed  an  a 
complaint  in  four  paragraphs,  charging  the  de 
(appellee)  with  negligent  conduct  resulting  in  j 
injuries  to  himself,  and  demanding  $51,000  dam 

Demurrers  to  each  separate  paragraph  were  ov< 
and  the  case  came  on  for  trial  by  a  jury.  They  fc 
plaintiff,  assessing  the  damages  at  $10,000,  but  ai 
certain  special  interrogatories  submitted  by  the 
On  motion  of  defendant,  it  was  given  judgment  c 
answers.     Plaintiff  appeals. 

In  the  first  paragraph  of  his  complaint,  the  j 
alleges  that  on  November  28, 1889,  his  train  was  ; 
through  the  town  of  Shoals,  on  an  up  grade.  Dei 
requires  its  head  or  front  brakeman  to  get  off 
station  for  orders,  while  the  train  is  in  motion,  a 
was  one  of  the  risks  he  undertook  by  his  emplo 
When  the  train  slowed  up  so  that  he  could  get  o 
safety,  the  signal  having  been  given  that  there  w 
ders,  plaintiff  alighted  from  the  train.  The  def 
had  carelessly  and  negligently  nailed  and  fastened 
platform  of  said  depot,  and  as  a  part  of  the  floor 
same,  a  plank  of  some  two  inches  in  thickness, 
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was  raised  above  the  remainder  of  the  floor  about  two 
incbes,  and  constituted  au  obstruction  thereon,  Pkiii- 
tiff,  when  he  got  o£f  said  moving  train  for  orders,  aa 
aforesaid,  did  not  see  said  plank  so  raised  above  the  re- 
mainder of  the  floor  of  said  platform,  and  did  not  kaow 
that  the  same  was  there,  and  after  he  stepped  off  said 
train  and  took  a  step  or  two,  he  caught  his  foot  upon  said 
plank,  and  by  it,  without  fault  or  negligence  on  his  part, 
was  caused  to  stumble  and  fall,  and  was  thrown  down 
upon  the  defendant's  said  railroad  track,  and,  without 
fault  or  negligence  on  his  part,  was  run  over  by  said 
moving  train,  causing  the  loss  of  both  his  legs  and  other 
injuries  described. 

After  averring  how  he  was  injured,  plaintiff  says  said 
accident  and  his  injuries  therefrom  were  wholly  caused 
by,  and  the  direct  result  of,  the  carelessness  and  negli- 
ence  of  defendant  in  constructing  and  repairing  the  floor 
to  its  said  depot  platform  &a  aforesaid;  and  plaintiff  says 
that  his  getting  off  said  train  while  the  same  was  ia 
motion  in  no  way  or  manner  contributed  to  said  accident, 
or  to  his  injuries  resulting  therefrom;  that  when  he  got 
off  of  said  train  and  stepped  upon  the  platform,  he 
alighted  upon  his  feet  safe  and  all  right,  and  took  sev- 
eral steps  upon  the  same,  when  lie  struck  the  projecting 
plank,  which  caused  him  to  fall,  with  results  as  afore- 
said. Plaintiff  was  wholly  without  fault  or  negligence 
on  his  part,  and  knew  nothing  of  the  dangerous  condi- 
tion of  said  platform  as  above  set  out,  and  had  not  been 
warned  or  informed  by  defendant  of  its  said  condition, 
although  defendant  welt  knew  its  condition  as  above  set 
out,  and  knew  that  the  same  was  dangerous. 

The  second  paragraph  differs  from  the  first  mainly  in 
the  averment  that  plaintiff  was  required  by  the  conductor 
to  alight  from  the  traiu  in  motion. 

In  the  third  paragraph  it  is  averred  that  it  was  plain- 
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tiff's  duty  to  get  off  the  train  while  it  was  in  i   i 
and  that  he  did  so  acting  in  the  discharge  of  his 

The  fourth  paragraph  charges  negligence  in      i 
the  plank  upon  the  platform,  and  further  states  th 
and  snow  had   fallen  the  night  before,  with  whi  I 
platform  was  covered,  and  by  which  it  was  rendere 
and  unsafe,  and  on  account  of  the  sleet  and  sm  i 
plank  plaintiff  was  injured. 

The  demurrers  having  been  overruled,  an  ans  ; 
general  denial  was  filed. 

The  jury  trying  the  case  returned  the  foUowii  ; 
vict: 

'*We,  the  jury,  find  for  the  plaintiff,  and  ass(  i 
damages  at  the  sum  of  ten  thousand  dollars." 

With  their  verdict  the  jury  returned  answers  to  t^  ' 
two  interrogatories,  requested  by  the  appellee.  Th(  : 
swers  to  interrogatories  show: 

(1,  2)  That,  at  the  time  he  was  injured,  the  i 
lant  was,  and  had  been  for  three  years  and  a  1 1 
brakeman  for  the  appellee. 

(3)  That  when  the  appellant  alighted  from  the  i 
and  received  his  injuries  the  train  was  running  at 
ten  to  fifteen  miles  an  hour. 

(4)  That  at  the  time  of  the  injury  there  was  a  c ; 
among  the  brakemen  on  the  appellee's  road,  to  ; 
from  the  train  while  in  motion  to  receive  train  o  i 
and  that  the  appellant  at  the  time  knew  of  the  cus 

(5,  6)  That  at  said  time  there  was  a  custom  ad 
by  the  freight  conductors  of  the  road,  requiring  the 
brakeman  to  alight  from  moving  trains  to  receive 
orders,  and  that  the  appellant  knew  of  such  custoE: 

(7)  That  at  said  time  there  was  a  custom  amon 
brakemen  to  alight  from  the  train  while  in  motii 
receive  train  orders,  and  that  the  appellant  at  the 
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knew  of  the  custom,  and  in  accordance  therewith  did 
alight  from  the  train  while  in  motion. 

(8)  That  at  said  time  there  was  a  custom  adopted  by 
the  freight  conductors  requiring  the  front  brakeman  to 
alight  from  a  moving  train  to  receive  orders;  that  the 
appellant  knew  of  such  custom,  and  at  the  time  he  was 
injured  was  attempting,  in  accordance  therewith,  to 
alight  from  a  moving  train  to  receive  orders. 

(9,  10,  11,  12,  13)  That  at  said  time  there  was  ice 
and  sleet  upon  the  platform,  formed  that  morning;  that 
the  appellant  could  have  known  of  this  ice  and  sleet, 
that  it  was  plainly  to  be  seen  by  one  riding  on  the  steps 
of  the  engine,  and  that  just  before  alighting  he  did 
know  that^it  was  there. 

(14)  That  the  fact  that  the  appellant  alighted  from 
the  engine  while  the  same  was  in  motion  contributed  or 
helped  to  bring  about  the  injury  complained  of. 

(15)  That  if  the  appellant  had  alighted  from  the 
train  while  standing  still,  and  at  the  point  in  the  plat- 
form where  he  did  alight  from  the  moving  train,  the 
cleat  would  not  have  caused  him  to  fall  and  receive  his 
injuries. 

(16)  That  the  fact  that  the  appellant  alighted  from 
the  engine  while  it  was  in  motion,  and  the  further  fact 
that  the  platform  was  icy,  did  not  contribute  to  or  help 
to  bring  about  the  injury  complained  of. 

(17)  That  if  appellant  had  exercised  ordinary  care  in 
alighting  he  could  not  have  seen  the  cleat  over  which  he 
stumbled. 

(18)  That  one  could  see  said  cleat  at  a  distance  of 
four  or  five  feet. 

(19)  That  there  was  something  to  prevent  appellant 
from  seeing  the  cleat  if  he  had  looked  in  that  direction. 

( 20 )  That  the  custom  among  brakemen  to  alight  from 
trains  to  get  orders,  was  not  authorized  by  any  printed 
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rules  of  appellee's,  but  arose  from  the  habit  and  p    i 
of  the  trainmen  themselves. 

(21)  That  at  the  time  the  appellant  was  injur   ; 
conductors  of  freight  trains  were  required  by  the  j   i 
rules  of  the  company  to  receive  orders  from  th 
graph  operators  for  the  movement  of  their  trains. 

(22)  The  finding  of  the  jury  is  upon  the  first 
paragraphs  of  the  complaint. 

Counsel  for  appellee  select  interrogatories  14,  1 
16,  and  the  answers  thereto,  as  authorizing  the   j 
ment  in  favor  of  the  appellee,  notwithstanding  th 
eral  verdict  in  favor  of  the  appellant. 

The  complaint  alleged  that  the  injury  to  the  app  i 
resulted  from  the  negligence  of  the  appellee  in  nai  : 
plank  or  cleat  two  inches  thick  upon  the  platform    • 
depot,  against  which  cleat  the  appellant,  without 
on  his  part,  stumbled  and  fell  under  the  moving 

It  is  negligence  to  lay  upon  an  ordinary  sidewa  '. 
obstruction  consisting  of    a    plank    two    inches 
against  which  travelers  riaay  stumble.     Olantz  v. 
of  South  Bend,  106  Ind.  305;  George  v.  City  of  1 
hill,  110  Mass.  506. 

It. is  greater  negligence  to  place  such  an  obstri  • 
upon  a  depot  platform,  where  passengers  may  be  hi 
ing  to  or  from  the  cars,  or  where  trainmen  may  be  i 
ing  rapidly  to  execute  the  orders  of  their  superic  i 
attend  to  their  other  duties  in  connection  with  m<  i 
trains.  The  only  question,  therefore,  is,  whethei 
der  the  allegations  of  the  complaint,  the  appellant 
guilty  of  contributory  negligence  in  alighting  upoi: 
platform  to  receive  orders  from  the  telegraphic  opei 
for  the  movement  of  his  train. 

He  alleges  in  his  complaint  that  he  was  not  negli 
in  stepping  off  the  moving  train  upon  the  platfor: 
procure  the  train  orders.     He  also  states  facts  to  i 
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a  physical  fact  the  getting  off  the  train  necessarib   i 
to  bring  about  the  result.     Neither  in  the  compL 
in  the  answers  to  the  interrogatories  is  contribut< 
ligence  alleged  or  shown  in  the  act  of  alighting  f 
train.  Many  acts  contribute  or  help  to  bring  aboi 
accident  that  occurs;  but  it  is  only  those  acts  thi  : 
negligence  on  the  part  of  those  concerned  that  i  i 
considers.  « 

Even  if  it  can  be  said  that  the  act  of  alightin 
the  train  was  a  concurring  cause  of  the  accide 
as  we  have  seen,  this  act  was  without  negligence 
in  strict  obedience  to  the  requirements  of  app"  I 
duties.     But  it  has  often  been  held  by  the  courts,  i 
two  or  more  causes  combine  to  bring  about  an    i 
and  the  injured  party  is  not  to  blame  for  anj 
causes,  but  the  Other  party  is  to  blame  for  one  o 
of  them,  then  he  will  be  liable  fdr  the  result. 

If,  therefore,  we  had  only  the  complaint  to  c(  i 
in  connection  with  the  answers  to  the  fourteen 
fifteenth  interrogatories,  we  should  find  no  conflict 
this  was  the  mind  of  the  jury,  we  can  see  further  i 
answer  to  the  sixteenth  interrogatory,  from  whict 
pears  that  the  alighting  from  the  train,  and  the  i  i 
fact  that  the  platform  was  icy,  did  not  contribute  < 
to  bring  about  the  injury  complained  of.     Tlie  e  i 
meaning  of  this  is  that  the  getting  off  the  train . 
upon  an  ice-covered  platform,  was  not  an  act  of 
gence  for  the  reason  that  in  so  doing  the  appellan 
but  in  the  exercise  of  his  obligations  to  the  core 
The  very  best  that  could  be  said  of  those  three  an 
to  interrogatories,  on  the  theory  of  the  appellee,  ii 
they  are  contradictory,  and  destroy  one  another,  It 
all  the  other  answers  to  the  interrogatories  in  fa^i 
the  appellant.     But  we  believe  these  three  also  c 
harmonized  with  the  remaining  interrogatories  ant 
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the  complaint,  as  we  have  shown,  and  it  is  our  duty  to 
so  harmonize  them  if  it  can  be  done. 

But  we  have  as  yet  said  nothing  of  the  general  verdict 
in  favor  of  the  appellant.  It  is,  however,  the  rule  that 
no  intendments  are  to  be  indulged  in  favor  of  answers  to 
interrogatories,  but  that  every  intendment  is  to  be  in- 
dulged in  favor  of  the  general  verdict.  The  general  ver- 
dict is  the  deliberate  and  final  conclusion  to  which  the 
jury  arrives  after  taking  the  whole  case  into  considera- 
tion. This  conclusion  must  not  be  disregarded  unless 
the  jury  has  also  found  certain  facts  which  are  in  irrec- 
oncilable conflict  with  the  general  verdict.  The  jury  has 
in  this  case  found  no  such  irreconcilable  facts,  but,  on 
the  contrary,  a  fair  and  reasonable  interpretation  of  all 
the  answers  to  interrogatories  shows,  as  does  the  verdict 
itself,  that  the  appellee  was  guilty  of  gross  negligence, 
and  that  the  appellant  was, without  his  fault,  and  while 
in  the  diligent  exercise  of  his  duties  to  his  employer, 
grievously  injured  for  life,  and  rendered  totally  unfit  to 
earn  his  daily  bread. 

We  think  that  the  court  erred  in  rendering  judgment 
for  the  appellee  on  the  answers  to  the  interrogatories 
propounded  to  the  jury. 

The  judgment  is  reversed,  with  instructions  to  render 
judgment  in  favor  of  the  appellant  upon  the  general  ver- 
dict. 

Filed  Jane  5,  1894. 

On  Petition  for  a  Rehearing. 

Howard,  J. — ^The  appellee  asks  for  a  rehearing,  and 
also  for  a  modification  of  the  mandate  in  this  case.  No 
reason  is  given  to  show  that  the  original  opinion  is  not 
correct,  except  such  reasons  as  have  been  already  held 
insufficient. 

It  is  contended  that  on  reversal  the  mandate  should 
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Lave  been  to  order  a  new  trial,  and  not  for  ju( 
The  opinion  shows  that  the  appellant  was  ent 
judgment  on  the  answers  to  interrogatories.  Su 
fact  that  there  was  also  a  general  .verdict  in  hi 
does  not  weaken  his  right  to  judgment. 

Had  the  general  verdict  been  for  the  appellee 
motion  were  made  for  judgment  for  the  appellai 
the  answers,  notwithstanding  the  verdict,  that  i 
as  we  have  seen,  should  have  been  sustained.  I 
pellant's  rights  less  because  the  verdict  is  for  hii 
if  it  had  been  against  him?  Should  judgment  be : 
him  solely  for  the  reason  that  the  general  verdict 
jury  is  in  his  favor? 

This  case  is  unlike  that  of  Shoner  v.  Pennsylvan 
130  Ind.  170,  upon  which  counsel  rely.     In  that 
was  held  that  the  general  verdict  involved  a  findii 
the    injured    man   was  free  from    contributory 
gence;  and  the  court  found  that  the  answers  to 
rogatories  were  reconcilable  with  the  verdict.     1 
not  appear  that  the  facts  found  in  the  answers  to 
rogatories  in  that  case  entitled  him  to  judgment, 
court,  therefore,  went  as  far  as  it  was  proper  in  ore 
a  new  trial. 

The  decision  there  turned  on  the  reconciling  ( 
answers  with  the  verdict.  Here  the  facts  foun 
within  the  issues,  show  absence  of  contributory  : 
gence,  and  of  themselves  entitled  appellant  to  judg 
without  reference  to  the  general  verdict. 

The  petition  and  motion  are  overruled. 

Filed  September  26,  1894. 

Vol.  138—42 
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No.  17,163. 

The  Indiana  Improvement  Company  v.  Wagner  et  al. 

New  Trial. — Exception  to  Buling  on. — When  Snfficiently  Made  to  Jp- 
pear  in  Secord. — Supreme  Court  Practice. — Where  an  exception  to 
the  overruling  of  a  motion  for  a  new  trial  appears  in  that  part  of 
the  transcript  where  the  order  book  entry  of  the  motion  and  the 
raling  thereon  are  found,  but  no  such  exception  appears  in  the  bill 
of  exceptions,  where  the  motion  and  order  overruling  it  are  also 
found,  an  exception  is  sufficiently  made  to  appear  to  entitle  the  ap- 
pellant to  have  the  questions  involved  in  the  motion  for  a  new  trial 
considered  and  decided. 

Same. — Evidence, — Affidavit. — Clerical  Error. — A  ground  for  a  new 
trial,  that  the  court  erred  in  receiving  in  evidence,  over  appellants 
objection,  the  affidavit  of  G.  is  unavailing  where  no  such  affidavit 
was  put  in  evidence ;  and  the  fact  that  on  the  page  to  which  the 
brief  refers,  the  affidavit  of  M.  is  found,  and  G.  appears  as  the  no- 
tary public  before  whom  the  affidavit  was  made,  does  not  justify  the 
court  in  treating  it  as  a  clerical  error. 

Evidence. — Objection  to. — Town. — Incorporation  Proceeding. — Censia 
and  Affidavit. — Where  in  a  proceeding  to  incorporate  a  town,  objec- 
tion was  made  to  the  introduction  in  evidence  of  the  census  and 
affidavit  thereto,  "for  the  reason  that  there  is  no  proof  except  the 
affidavit  attached,"  the  objection  does  not  include  the  affidavit,  but 
is  an  objection  to  the  introduction  of  the  census  without  additional 
proof  of  its  correctness. 

Same.— 06>eet ion  to  Should  be  Specific.— Confined  to  on  4pp««^— Orounds 
of  objection  to  evidence  must  be  stated  particularly,  and  if  the  evi- 
dence is  received  over  such  objection,  the  objecting  party  will  be 
confined  to  such  objection  on  appeal.     . 

Same. — Proceeding  to  Incorporate  a  Town. — Preliminary  Steps  Admis- 
sible on  Appeal  to  Circuit  Court, — ^The  preliminary  steps  and  juris- 
dictional facts  made  to  appear  before  the  board  of  commissioneis, 
in  a  proceeding  to  incorporate  a  town,  may  be  made  to  appear  in 
the  circuit  court  on  appeal. 

Same. — Introducing  Transcript  on  Appeal. — Not  Pr^didal  Error.-' 
Where  the  transcript  of  a  case  on  appeal  in  the  circuit  court  was 
introduced  in  evidence,  there  was  no  prejudicial  error. 

Supreme  Court  Practice. — Ground  for  New  Trial  (wn  not  be  Made  In- 
dependent Assignment  of  Error. — No  question  is  saved  to  the  admis- 
sion of  affidavit  in  evidence  over  objection,  where  such  all^ped 
error  was  not  made  a  ground  of  motion  for  a  new  trial. 
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Municipal  Corporation. — Town, — Unplatted  Land  in  ( 
Limits. —  Validity  of  Incorporation. — ^The  fact  that  unplatt^ 
ing  land  is  included  in  the  limits  of  an  incorporated  tow 
render  the  incorporation  invalid. 

• 

From  the  Steuben  Circuit  Court. 

J.  E.  Rose,  for  appellant. 

J.  A.  Woodhidly  W.  M.  Brovm  and  N.  W.  Gi  \ 
appellees. 

McCabe,  J. — ^The  appellees  applied  to  the  1  i 
Commissioners  of  Steuben  county  to  incorporate  i 
of  Hudson,  in  said  county. 

Such   proceedings   were   had   before  the   bo£ 
the  territory  described  in  the  petition  of  the  a 
was  duly  incorporated  by  the  said  board  as  the 
Hudson.     The  appellant  appealed  to  the  circuit 
the  county,  where  there  was  a  trial,  finding,  an  I 
ment,  as  we  construe  the  record,  confirming  th( 
of  the  board  of  commissioners  in  incorporating  t 
of  Hudson  over  appellant's  motion  for  a  new  tris 

The  only  valid  assignment  of  error  is  the  ovc 
of  appellant's  motion  for  a  new  trial. 

This  record  presents  another  instance  of  a  tota 
gard  of  rule  31  of  this  court  on  the  part  of  the  ap  i 
The  record  is  much  confused  and  difficult  to  und : 
at  best,  and  that  confusion  is  added  to  by  the  fa 
appellant's  counsel  to  place  marginal  notes  on  tl 
script,  as  required  by  said  rule.     This  cause  havii  i 
advanced  at  the  request  of  appellee,  on  account 
important  pubUc  interests  involved,  furnishes  tli 
reason  why  we  do  not  dismiss  the  appeal  for  appc 
failure  to  comply  with  the  rule. 

Attorneys  who  bring  their  clients'  causes  to  thii 
on  appeal  have  not  discharged  their  whole  duty  ti 
clients  and  to  this  court  when  they  take  out  a  trai 
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of  tbe  record  from  the  clerk  of  tbe  trial  court,  assign 
error  thereon,  file  tbe  same  in  this  court,  and  brief  tbe 
case  trusting  wholly  to  such  clerk  that  tbe  transcript  has 
beeu  properly  made  up.  Before  filing  it  in  this  court, 
appellant's  attorney  ought  to  carefully  examine  the  same 
with  a  view  of  having  tbe  clerk  correct  any  inaccuracies 
"there  may  be  in  it,  eliminate  all  repetitions  and  confus- 
ion, and  then  prepare  tbe  record  for  the  appeal  as  re- 
quired by  the  rules  of  this  court. 

None  of  these  requirements  have  been  observed  in 
making  up  this  transcript  and  preparing  it  for  tbe  ap- 
peal. 

The  motion  for  a  new  trial  appears  in  two  places  in  the 
transcript.  Once  in  tbe  order-book  entries  of  record  aa 
appears  in  tbe  transcript,  and  once  in  the  bill  of  excep- 
tions. The  bill  of  exceptions  is  not  the  proper  place  for 
such  motion. 

An  exception  to  tbe  overruling  of  the  motion  for  a  new 
trial  appears  in  tbe  order-book  entry  of  the  motion,  but 
no  such  exception  appears  in  the  bill  of  exceptions, 
where  tbe  motion  and  order  overruling  it  are  found.  It 
is  well  settled  that  to  raise  any  question  involved  in  a 
motion  for  a  new  trial  there  must  be  an  exception  en- 
tered on  tbe  record  to  the  ruling  of  tbe  court  in  overrul- 
ing tbe  same.  Henley  v.  McNoun,  76  Ind.  380;  Fletcher 
V.  Waring,  137  Ind.  159,  and  numerous  cases  there  cited. 

Appellee's  counsel  contend  that  it  nowhere  appears  in 
the  record ,  that  appellant  excepted  to  tbe  overruling  of  the 
motion  for  a  new  trial.  But,  as  it  appears  in  that  part 
of  tbe  transcript  wh^re  the  order-book  entry  of  the  mo- 
tion and  tbe  ruling  thereon  are  found,  that  there  was  an 
exception  to  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial,  we  are  of  opinion  that  appellant 
is  entitled  thereby  to  have  the  questions  therein  involved 
considered  and  decided. 
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Section  4314,  R.  S.  1894  (R.  S.  1881,  sectio 
provides  that:  ''Persons  intending  to  make  aj 
for  the  incorporation  of  a  town,  as  hereinafter  ] 
shall  cause  an  accurate  survey  and  map  to  be 
the  territory  intended  to  be  embraced  within  tl 
of  such  town.  Such  survey  shall  be  made  b^ 
tical  surveyor,  *  •  *  the  accuracy  of  whicl 
and  map  shall  be  verified  by  the  affidavit  of  s 
veyor,  written  thereon  or  annexed  thereto." 

Section  4315  (R.  S.  1881,  section  3294),  provi 
"Such  person  shall  cause  an  accurate  census  to 
of  the  resident  population  of  such  territory,  a 
be,  on  some  day  not  more  than  thirty  days,  pre 
the  time  of  presenting  such  application  to  tl 
*  *  as  hereinafter  provided;  which  census  s 
hibit  the  name  of  every  head  of  a  family 
within  such  territory  on  such  day,  and  the  nu 
persons  then  belonging  to  every  such  family; 
shall  be  verified  by  the  affidavit  of  the  person  ta 
same."    - 


Section  4316  (R.  S.  1881,  section  3295),  provic 
"Such  survey,  map,  and  census,  when  comple 
verified,  as  aforesaid,  shall  be  left  at  some  cor 
place  within  said  territory,  for  examination  h 
having  interest  in  said  application,  for  a  perioc . 
less  than  twenty  days." 

Section  4317  (R.  S.  1881,  section  3296),  p' 
That  "Such  application  shall  be  by  petition,  subset 
the  applicants,  and  also  by  not  less  than  one-thir: 
whole  number  of  qualified  voters  residing  within  s 
ritory;  and  said  petition  shall  set  forth  the  bou 
thereof,  the  quantity  of  land  embraced  according; 
survey,  and  the  resident  population  therein  coe. 
according  to  said  census  taken;  and  the  said  | 
shall  have  attached   thereto,  or  written  thereupc 
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davits  verifying  the  facts  alleged  therein;  and  it  shall 
be  presented  at  the  time  indicated  in  the  notice  of  such 
application,  or  as  soon  thereafter  as  the  board  can  re* 
ceive  and  consider  the  same," 

'Section  4318  (R.  S.  1881,  section  3297)  provides  that: 
"The  board,  "  "  in  hearing  such  application,  shall 
first  require  proof  j  either  by  affidavit  or  by  oral  examina- 
tion of  witnesses  before  them,  that  the  said  survey,  map, 
and  census  were  subject  to  examination  in  the  manner 
and  for  the  period  required  by  section  3  of  this  act  [sec- 
tion 3295] ;  and  if  said  board  be  satisfied  that  the  require- 
ments of  this  act  have  been  fully  complied  with,  they 
shall  then  make  an  order,  declaring  that  such  territory 
shall,  with  the  assent  of  the  qualified  voters  thereof,  as 
hereinafter  provided,  be  an  incorporated  town,  by  the 
name  specified  in  the  application,  •  •  •  and  they 
shall  also  include  in  such  order  a  notice  tor  a  meeting 
of  the  qualified  voters  resident  in  said  territory,  at  a  con- 
venient place  therein,  to  be  by  them  named,  on  some  day 
within  one  month  therefrom,  to  determine  whether  such 
territory  shall  be  an  incorporated  town," 

The  succeeding  sections  provide  for  the  holding  of  the 
election,  and  if  a  majority  of  the  voters  favor  the  incor- 
poration, on  the  report  of  that  fact  to  the  commissioners, 
who,  if  they  are  satisfied  of  the  legality  of  the  election, 
shall  make  an  order  declaring  that  said  town  has  been 
incorporated,  etc. 

The  first  point  made  by  appellant  for  a  reversal  is  the 
introduction  in  evidence  over  appellant's  objection  of  the 
affidavit  of  Frank  Howard  to  prove  the  correctness  of 
the  census.  The  offer  was  to  put  in  evidence  the  census 
of  the  resident  population  of  the  territory  and  the  affi- 
davit attached  thereto.  The  appellant  objected  "for  the 
reason  that  there  is  no  proof  except  the  affidavit  at- 
tached."    That  is  not  an  objection  to  the  introduction 
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of  the  affidavit  in  evidence,  but  it  is  an  objectio. 
introduction  of  the  census  without  additional  pr<  ; 
correctness  to  that  of  the  affidavit.     Appellant    i 
gues  that  the  affidavit  was  incompetent  evidence 

A  party  who  objects  to  evidence  must  state  the 
of  his  objection  particularly,  and  if  the  evidenc  i 
ceived  over  his  objection  he  must,  on  appeal 
court,  be  confined  to  such  specific  objection, 
not,  in  this  court,  urge  any  other  objection, 
valid  such  new  objection  may  be.     Torr  v.  Tbrr,  I 
118;  Mugg  v.  Graves,  22  Ind.  236;  Blasiiigame    ' 
ingame,  24  Ind.  86;  Schenck  v.  Butach,  32  Ir 
Clem  V.  Martin,  34  Ind.  341;  Leffler  v.  Rice,  44  I: 
Farman  v.  LaumaUj  73  Ind.  568;  Orubbs  v.  Mor 
Ind.  166;  Bundy  v.  Cunningham,  107  Ind.  360. 

The  next  point  urged  is  that  the  trial  court  i  i 
receiving  in  evidence,   over  appellant's  objecti 
affidavit  of  Newton  W.  Gilbert  to  prove  the  accurac ; 
survey  and  map.     We  find  no  such  affidavit  in 
ord.     On  the  page  to  which  appellant's  brief  r 
for  such  affidavit  we  find  the  affidavit  of  Frank 
the  surveyor  of  the  county,  verifying  the  correcl  i 
the  survey  and  map.     The  name  of  the  notary 
before  whom  the  affidavit  was  made,  was  New 
Gilbert.    This  we  might  regard  as  a  mere  clerical  : 
appellant's  brief  but  for  the  fact  that  it  appears  tli 
way  in  the  motion  for  a  new  trial.     It  does  not 
the  admission  in  evidence  of  any  affidavit  of  Fra  i 
ers,  but  does  assign  as  one  of  the  grounds  there 
reception  in  evidence  of  the  affidavit  of  Newton  ' 
bert.     As  there  was  no  such  affidavit  put  in  ev 
that  ground  of  the  motion  for  a  new  trial  is  una^ 

The  next  point  made  for  a  reversal  is  that  tl 
court  received  in  evidence,  over  appellant's  objecti 
affidavits  of  John  W.  Wagner,  Alva  J.   Kimni 
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other  facts  are  required  to  be  verified  by  afl  i 
tached  to  or  written  on  the  papers  mention  i 
quoted  sections.  The  correctness  of  the  map  a  i 
and  census  is  required  to  be  verified  by  affidi  ; 
ten  thereon  or  annexed  thereto.  But  the  c  i 
these  papers  at  a  convenient  place  within  the  I 
for  examination  for  the  required  length  of  time  : 
of  itself  which  does  not  consist  of  any  writing  •  i 
But  it  was  such  an  act  as  the  Legislature  thoug  : 
to  be  supported  by  proof,  as  in  the  case  of  the  (  ; 
or  facts  mentioned  in  the  statute.  So  it  was  : 
that  such  act  or  fact  might  be  proven  either  by 
or  oral  examination  of  witnesses.  The  only  re  . 
provision  was  not  expressly  extended  to  the  o  I 
liminary  acts  or  facts  to  be  proven  was  that  it 
ready  been  provided  that  those  things  might  1 1 
by  aflSdavit. 

The  cause  on  appeal  must  be  tried  de  novo  ir 
cuit  court.     Scraper  v.  Pipes,  59  Ind.  158. 

No  good  reason  is  perceived  why  these  prelimin  i 
and  jurisdictional  facts  may  not  be  made  to  a  : 
the  circuit  court  on  the  same  kind  of  proof  that 
missible  before  the  board  of  commissioners. 

The  next  point  made  by  appellant  is  that  : 
court  erred  in  allowing  the  appellee  to  introduc  i 
dence  on  the  trial  the  transcript  of  the  record  b; 
board  of  commissioners,  filed  in  the  circuit  coui 
appellant  in  taking  the  appeal  from  the  ordei 
board  in  establishing  the  incorporation.  This  re<: 
already  before  the  court,  and  the  introduction  il 
evidence  was  a  harmless  error.  Fulton  v.  Cu) 
132  Ind.  453;  Bennett  v.  Meehan,  83  Ind.  566;  . 
Marsh,  124  Ind.  18;  Indianapolis y  etc,  R,  W. 
Bush,  101  Ind.  582;  Manor  v.  Board,  etc,  137  Ii 
School  Town  of  Monticello  v.  Grant,  104  Ind.  16J 
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No.  16,890. 

The  Boakd  of  Commissioners  of  Henry  Couj 

V.  Gillies. 

County  Commissionsbs. — Contract  for  Stationery, — Admini 
— J^o  Appeal  from. — ^The  act  of  the  board  of  county  cor 
in  entering  into  a  contract  for  the  purchase  of  Btatioi 
county  is  an  administrative  one,  from  which  an  appeal 

Samb. — Contract  for  Stationery y  When  Void, — Injunction,- 
forming  such  act,  the  board  fails  to  comply  with  the  re 
of  the  statute,  the  act  of  the  board  is  void,  and  it  may  be  i 
and  injunction  will  lie  to  prevent  the  board  from  carry] 
terms  of  such  contract. 

Same. — Void  Contract. — Injunction. — Estoppel. — Stationery 
that  the  plaintiff,  in  an  injunction  proceeding  against  tl 
commissioners  and  other  defendants  to  restrain  them  f 
any  action  under  such  void  contract,  and  to  have  such  c* 
clared  void,  had  endeavored  to  become  a  bidder  before 
on  such  contract,  could  not  prevent  him  from  bringing  a 
a  taxpayer,  for  the  purposes  aforesaid. 

Same. — Contract  for  Statiomry. — Must  be  Made  in  Strict 
with  the  Letter  and  Spirit  of  the  Statute, — In  making  a  c 
stationery  for  the  county,  the  statements  required  of  the 
ficers,  the  notice  to  bidders,  and  the  reception  and  exan 
bids  are  the  essence  of  the  law  governing  such  transactic 
board  must  exercise  their  powers  in  this  regard  in  strict  c 
with  the  letter  and  spirit  of  the  statute. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  M.  E.  Forkner,  for  appellai: 
D.  W.  Chambers y  for  appellee. 

Howard,  J. -^The  appellee,  a  citizen  and  tax 
the  county  of  Henry,  filed  his  complaint  in  tl 
below,  to  have  a  certain  contract  which  had  been 
into  between  the  appellant  Board  of  Commissioi 
the  appellant  Elliott  declared  void,  and  to  li 
pellants  and  other  defendants  restrained  'from 
any  action  thereunder. 
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The  judge  of  the  Henry  Circuit  Court  deeming  him- 
self disqualified,  appointed  the  Honorable  D.  W.  Corn- 
stock,  Judge  of  the  17th  Judicial  Circuit  of  Indiana,  to 
try  the  case. 

From   the  finding  of  facts  by  the  court,  it  appears 
that  on  December  7,  1891,  being  the  first  day  of  the  De- 
cember term,  1891,  of  the  Board  of  Commissioners  of 
Henry  County,  Indiana,  the  said  board,  while  in  regular 
session,  accepted  a  bid  in  writing,  made  by  the  appel- 
lant Elliott,  and  entered  into  a  contract  with  him,  by 
the  terms  of  which  the  said  Elliott  agreed  to  furnish  to 
said  county  the  records,  blanks,  and  stationery  of  all  kindb 
for  the  use  of  the  county,  for  one  year  at  rates  named  in 
said  bid  and  contract,  and  also  to  do  the  public  printing 
for  the  county  at  twenty  per  cent,  less  than  the  legal 
rate;  that   prior   to   the  making   of    said    contract   no 
statement  had  been  made  to  said  board  by  any  county 
officer  of  said  county,  of  the  probable  amount  and  quan- 
tity of  books,  stationery  and  other  articles  necessary  for 
conducting  the  business  of  his  office  for  any  determinate 
period,  nor  had  said  board  requested  such  statement  of 
any  officer;  nor  did  said  board  give  notice  in  any  manner 
that  bids  would   be   received   for   furnishing   supplies 
needed  for   the   use  of  the  county  or  its  officers;  that 
on  said  day,  and  before  the  said  commissioners  had  de- 
termined  to  enter  into  a  contract  with  the  appellant 
Elliott,  they  had  knowledge  that  the  appellee  desired, 
and   was  ready,  to  file  a  bond  to  furnish  said  records, 
blanks,  and  stationery,  and  do  the  printing  needed  by 
said  county  for  the  year  1892,  and  that  the  firm  of  Bur- 
ford  &  Co.,  a  responsible  firm  doing  business  at  Indian- 
apolis, Indiana,  also  were  ready,  and  desired,  to  bid  to 
furnish  the  records,  blanks,  and  stationery  needed  by 
said  county  for  said  year;  that  prior  to  the  awarding  of 
said   contract,  said  commissioners  were  informed   tLat 
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the  appellee  had  a  bond  for  the  faithful  performance  of 
the  contract  if  awarded  to  him,  and  that  he  thfen  and 
there  had  his  said  bid  and  bond  ready  to  file;  that  with 
said  knowledge,  said  board  awarded  said  contract  to  ap- 
pellant Elliott  without  examining  or  considering  any 
other  bid  than  said  Elliott's;  that  after  said  board,  on 
said  day,  announced  to  the  appellee  that  the  bid  of  Elliott 
had  been  accepted,  and  the  contract  awarded  to  him,  and 
before  the  order  awarding  said  contract  had  been  re- 
corded and  signed  on  the  minutes  of  said  board,  and 
before  the  appellant  Elliott  had  been  informed  of  the 
acceptance  of  his  said  bid,  the  appellee  filed  with  the 
auditor  of  said  county,  the  bid  which  he  had  informed 
the  board  he  desired  to  file  before  the  announcement 
had  been  made  of  the  acceptance  of  the  bid  of  Elliott, 
and  with  said  bid  filed  a  bond  in  the  sum  of  two  thou- 
sand dollars  to  secure  the  faithful  performance  of  the 
contract  for  the  public  printing,  which  bond  the  court 
finds  was  ample  to  secure  that  part  of  the  contract,  and 
which  was  the  only  bond  proposed  to  be  filed  by  the  ap- 
pellee; that  in  said  bid  the  appellee  proposed  to  furnish 
all  the  records,  blanks,  blank  books,  and  stationery  for  the 
use  of  the  county  that  might  be  required  during  the  period 
of  one  year  from  the  acceptance  of  said  bid,  at  the  rates 
named  in  said  bid,  and  also  to  do  the  public  printing  for 
the  county  for  said  year  for  sixty  per  cent,  less  than  the 
bid  of  Elliott;  that  at  the  same  date  the  said  firm  of 
Burford  &  Co.  proposed  in  writing  to  furnish  all  blanks, 
blank  books,  and  stationery  necessary  for  the  use  of  the 
several  officers  of  said  county  for  one  year  from  said 
date  for  ten  per  cent,  less  than  the  appellant  Elliott. 

The  bid  of  the  appellant  Elliott,  and  also  that  of  the 
appellee,  Gillies,  are  set  out  in  full  detail  in  the  finding, 
and  it  appears  that  the  prices  named  in   appellee's  bid 
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average  from  twenty  to  sixty  per  cent,  lower  than  those 
in  Elliott's  bid. 

The  court  made  further  findings  showing  absence  of 
collusion  or  fraud  on  the  part  of  appellants;  that  the 
prices  stated  in  Elliott's  bid  were  reasonable;  that  El- 
liott and  the  appellee  were  resident  newspaper  publishers 
and  were  of  opposite  politics,  Elliott  being  of  the  same 
politics  as  the  members  of  the  board;  that  the  appellants 
were  threatening  to  carry  out  the  contract  entered  into, 
and  would  do  so  unless  restrained  by  the  court;  and  that 
appellants,  in  entering  into  said  contract,  did  not  intend 
to  defraud  the  taxpayers  of  Henry  county. 

As  conclusions  of  law,  the  court  found  that  that  part 
of  the  contract  which  provided  for  furnishing  records, 
blanks  and  stationery  was  illegal  and  invalid,  and  that 
the  appellee  was  entitled  to  have  the  same  canceled  and 
its  performance  enjoined,  and  that  that  part  of  the  con- 
tract which  provided  for  the  public  printing  was  legal 
and  valid. 

As  the  court  found  that  the  appellee  proposed  to  do  the 
public  printing  for  sixty  per  cent,  less  than  the  bid  of 
the  appellant  Elliott,  it  does  not  at  first  appear  clear  why 
the  court  concluded,  as  a  matter  of  law,  that  the  print- 
ing part  of  the  contract  was  legal  and  valid. 

There  is,  however,  no  law  requiring  the  board  of 
county  commissioners  to  let  the  public  printing  to  the 
lowest  bidder.  The  board  might,  therefore,  lawfully  let 
the  printing  to  Elliott  at  any  price  not  greater  than  the 
legal  rate,  even  though  appellee  offered  to  do  it  for  sixty 
per  cent.  less. 

Both  parties,  and  the  court  also,  proceeded  upon  the 
theory  that  the  action  was  brought,  and  that  all  the  pro- 
ceedings in  relation  to  the  contract  were  had,  under  pro- 
visions of  the  act  of  1875,  providing  that  all  contracts 
for  the  purchase  of  stationery  and  other  articles  for  the 
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use  of  county  officers,  not  including  public  printing,  shall 
be  made  by  the  board  of  commissioners  as  in  that  act 
specified.     Acts  1875,  Reg.  Sess.,  p.  31. 

Although  the  act  in  question  has  not  been  brought 
into  the  Revised  Statutes,  there  is  no  doubt  that  it  is  in 
full  force  and  effect,  and  was  so  at  the  date  of  the  con- 
tract, as  assumed  on  the  trial.  Evans,  Aud.,  v.  Brovme, 
30  Ind.  514;  BendeT^  v.  State,  53  Ind.  254;  Board,  etc., 
V.  But  ford,  93  Ind.  383. 

Section  1  of  said  act  makes  the  county  board  the  pur- 
chasing agent  of  the  county,  for  the  purchase  of  all  the 
books,  stationery  and  the  other  articles  necessary  for 
conducting  the  business  of  the  county  offices,  circuit 
court  and  inferior  courts  of  the  State. 

Section  2  requires  every  county  officer  using  articles 
purchased  at  the  expense  of  the  county,  to  make  known, 
under  oath,  at  the  December  term  of  the  commissioners' 
court,  the  probable  amount  and  quality  of  books,  sta-  . 
tionery  and  other  articles  necessary  for  conducting  the 
business  of  his  office  for  one  year. 

Section  3  provides  that  the  commissioners,  after  an 
examination  of  such  statements,  shall  order  the  purchase 
of  all  or  any  part  of  the  articles  set  forth  in  such  state- 
ments, if  they  believe  they  are  necessary  for  the  use  of 
the  county,  and,  also,  are  articles  that  should  be  paid  for 
by  a  general  tax. 

Section  4  directs  that,  after  deciding  upon  the  amount 
and  kind  of  articles  they  should  purchase,  the  commis- 
sioners shall  give  notice  for  at  least  ten  days  that  they 
will  receive  bids  for  furnishing  the  supplies  demanded, 
giving  specifications  of  the  kind,  quality  and  quantity  of 
articles  needed,  and  that  they  will  give  the  contract  for 
furnishing  them  to  the  lowest  responsible  bidder,  reserv- 
ing the  right  to  reject  all  bids. 

Section  5  declares  that  if  any  necessity  should  exist,  in 
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their  judgment,  for  the  purchase  of  any  one  or  more 
articles  before  the  time  of  the  annual  statements  of  the 
county  officers,  or  if  the  supply  should  become  exhausted 
at  any  time  between  such  annual  statements  of  the  coun- 
ty officers,  the  commissioners  may  purchase  a  sufficient 
amount  of  such  articles  as  may  be  necessary  to  last  until 
the  next  meeting  aforesaid,  for  making  annual  contract 
for  official  supplies,  at  the  lowest  possible  prices. 

Counsel  for  appellants  confine  their  discussion  of  the 
alleged  errors  of  the  court  to  three  propositions: 

1.  That  the  plaintiff  had  his  remedy  by  appeal,  and 
having  such  remedy  an  injunction  does  not  lie. 

2.  That  the  plaintiff,  having  appeared  before  the  board 
and  sought  to  obtain  the  contract,  he  is  now  estopped  to 
deny  the  legality  of  the  proceedings,  or  to  raise  any 

question  as  to  the  notice. 

3.  That  the  board  acted  within  the  legal  limits  of  its 
powers  as  the  purchasing  agent  of  the  county,  under  the 
law  of  1875;  that  that  statute  is  directory  and  not  man- 
datory in  its  provisions,  and  that  the  action  of  the  board 
being  within  the  powers  given  in  the  act  and  in  the 
furtherance  of  the  intent  and  policy  of  the  act,  it  is  valid 
and  not  void. 

The  case  ot  Platter  v.  Board,  etc.,  103  Ind.  360,  was 
one  in  which  the  county  commissioners  had  made  a  con- 
tract for  the  sale  of  county  property,  and  the  action  was 
to  set  aside  the  contract  oi  sale.  It  was  there  held  that 
no  right  of  appeal  would  lie,,  the  act  of  the  board  not  be- 
ing a  judicial  one;  that  the  right  of  appeal  does  not  ex- 
ist where  the  board  acts  in  a  purely  ministerial  or  ad- 
ministrative capacity. 

So  in  City  of  Valparaiso  v.  Gardner,  97  Ind.  1,  it  was 
said  that  ''the  execution  of  a  contract  is  a  ministerial 
act,  and  if  the  contract  is  one  in  excess  of  the  corporate 
authority  its  execution  may  be  enjoined."     In  the  same 
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case  it  is  said:  *'A  taxpayer  of  a  municipal  corporation 
may  maintain  a  suit  to  enjoin  the  corporate  authorities 
from  entering  into  an  unauthorized  contract.  Socket  v. 
City  of  New  Albany^  88  Ind.  473;  City  of  Madison  v. 
Smith,  83  Ind.  502;  Noble  v.  City  of  Vineennes,  42  Ind. 
125;  Dillon  Munic.  Corp.  (3d  ed.),  section  922.'' 

The  question  in  the  case  before  us  was,  whether  the 
board  was  authorized  by  law  to  enter  into  the  contract 
for  the  purchase  of  stationery,  etc.,  for  the  county.  The 
making  of  this  contract  by  the  board  was  not  a  judicial 
act,  but  simply  an  administrative  one  in  which  the  board 
had  discretion  to  enter  into  the  contract  or  refuse  to  do 
so.  No  appeal  will  lie  from  such  an  act  of  the  board. 
But  if  the  statute  prescribed  the  mode  of  exercising  this 
administrative  power,  and  the  board  failed  to  comply 
with  the  requirements  of  the  statute,  then  the  act  of  the 
board  was  void,  and  it  may  be  so  declared,  and  injunc- 
tion will  lie  to  prevent  the  board  from  carrying  out  the 
terms  of  the  void  contract.  Appellee  pursued  the  proper 
remedy. 

There  is  no  principle  of  estoppel  in  the  case.  The  ap- 
pellee instituted  the  action  as  a  taxpayer,  as  he  had  a  right 
to  do.  The  fact  that  he  had  endeavored  to  become  a  bid- 
der before  the  board,  could  not  prevent  him  from  bring- 
ing an  action  as  taxpayer  to  test  the  right  of  the  board 
to  enter  into  a  contract  against  the  express  provisions  of 
the  statute. 

The  third  proposition  advanced  by  counsel  is,  that  the 
statute  is  directory  and  not  mandatory,  and  that  the  in- 
tent and  policy  of  the  act  have  not  been  violated.  If  the 
position  here  taken  were  tenable  it  would  amount  to  a 
total  abrogation  of  the  law  in  question.  That  statute 
requires  that  statements  should  be  filed  with  the  board 
by  the  several  county  ofl&cers,  showing  the  supplies 
Vol.  138—43 
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needed.  The  court  finds  that  no  such  statements  were 
filed,  and  that  none  were  requested  by  the  board.  The 
statute  requires,  further,  that  ten  days'  notice  should  be 
given  bidders  for  supplies.  The  court  finds  that  no  no- 
tice was  given.  The  statute  also  requires  that  bids 
should  be  received  for  supplies.  The  court  finds  that 
appellee's  bid  and  that  of  Burford  &  Co.  were  not  re- 
ceived or  examined  by  the  board.  The  statements  by 
the  officers,  the  notice  to  bidders,  and  the  reception  and 
examination  of  the  bids,  are  the  essence  of  the  law.  If 
these  are  disregarded  as  being  merely  directory,  the  stat- 
ute disappears.  The  statutes  of  the  State  are  not  to  be 
wiped  out  in  that  manner.  Boards  of  county  commis- 
sioners are  themselves  but  the  creatures  of  the  Legisla- 
ture, and  they  must  pursue  and  exercise  their  powers  in 
strict  compliance  with  the  letter  and  spirit  of  the  statute. 
It  is  theirs  to  obey,  not  to  disregard,  the  commands  of 
the  law-making  power  of  the  State. 

There  is  no  merit  whatever  in  this  appeal.  Indeed, 
although  the  court  found  that  there  was  no  intentional 
fraud  on  the  part  of  the  board,  yet  it  would  seem,  from 
an  inspection  of  the  finding  of  facts  by  the  court,  that 
the  board  was  utterly  regardless  of  the  interests  of  the 
taxpayers  of  the  county  in  their  refusal  to  receive  the 
bids  offered,  and  in  entering  into  a  contract  which  they 
knew  would  cost  the  people  of  the  county  a  much  larger 
amount  than  the  same  goods  might  be  obtained  for 
through  the  offered  bids. 

The  judgment  is  affirmed. 

Filed  Sept.  18, 1894. 
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Constitutional  Law. — When  Question  duly  Presented,— Appellate 
Court  Jurisdiction, — Where  a  constitutional  question  is  so  pertinent 
to  the  record  and  presented  by  counsel  in  such  apparent  good  faith 
supported  by  argument,  that  the  court  naturally  feels  it  to  be  a  duty 
to  pass  upon  and  decide  the  question  one  way  or  the  other,  the  con- 
stitutionality of  the  statute  is  in  question,  and  duly  presented 
within  the  meaning  of  the  statute,  Acts  1893,  p.  30,  exception  1. 

Same. —  When  Question  not  duly  Presented, — Appellate  Court  JurisdiC" 
tion. — But  if  the  statute,  the  constitutionality  of  which  is  thus  as- 
sailed, is  not  material  to  the  determination  of  the  appeal,  and  the 
case  may  be  decided  and  finally  determined  without  deciding  such 
constitutional  question,  then  the  constitutional  question  is  not  pre- 
sented within  the  meaning  of  such  statute. 

Statutk  Construed. — Street  Improvements. — Contractor,^ Lien, — Fore- 
clositre, — ^The  amended  seventh  section  of  the  act  of  1889,  as 
amended  by  the  act  of  1891,  conferring  the  rights  on  the  contractor 
for  street  improvements  to  foreclose  his  lien,  and  to  recover  a  rea- 
sonable attorney's  fee,  did  not  impair  any  vested  right  or  constitu- 
tional guaranty.  It  simply  provided  a  remedy  for  the  enforcement 
of  a  right  which  had  already  been  created  by  the  act  of  1889,  in 
conferring  a  lien  on  the  contractor. 

8amb. — Wlien  Statute  Betrospective. — Bemedial  Statute, — Street  Improve- 
ments,— Act  of  1 891 . — ^The  statute  conferring  such  rights  on  the  con- 
tractor being  a  remedial  statute  relating  to  the  mode  of  procedure 
in  the  enforcement  of  a  right,  is  retrospective,  and  applies  to 
causes  of  action  subsisting  at  the  date  of  its  passage. 

Special  Findings. — Amendments,  When  May  be  Made.-  -Amendments 
to  special  findings  by  the  court  may  be  made  by  the  trial  court 
during  the  term  and  before  the  rendition  of  the  judgment. 

From  the  Wells  Circuit  Court. 

L,  Mochy  L,  B,  Simmons,  H.  Bratunlee,  H.  J".  Paulus, 
D.  H.  Fonts  and  A.  M.  Waltz,  for  appellant. 

jr.  Morris,  R,  C.  Bell,  J.  M.  Barrett  and  S.  L,  Morris, 
for  appellee. 

McCabe,  J. — Appellee  sued  appellant,  in  the  Blackford 
Circuit  Court,  to  foreclose  a  lien  on  certain  lots  owned 
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by  appellant  in  the  town  of  Hartford  City,  in  the  county 
of  Blackford,  for  street  improvements  on  Washington 
street,  on  which  appellant's  lots  bordered  and  abutted. 

A  trial  by  the  court  resulted  in  a  special  finding  of  the 
facts,  on  which  conclusions  of  law  were  stated  by  the 
court.  Pursuant  to  the  conclusions  of  law,. the  court, 
over  a  motion  for  a  new  trial,  rendered  a  judgment  and 
decree  in  favor  of  appellee  for  the  total  amount  of  the  cost 
of  such  improvement,  $741.11,  and  $100.00  attorney's 
fee,  which  was  distributed  proportionately  on  each  of 
the  three  lots  against  which  the  cost  of  the  improvement 
had  been  assessed,  according  to  the  amount  on  each. 

The  errors  assigned  call  in  question  the  sufiiciency  of 
the  facts  stated  in  the  complaint,  the  conclusions  of  law, 
the  action  of  the  court  in  overruling  the  appellant's  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment,  overrul- 
ing appellant's  motion  for  judgment  in  his  favor  on  the 
facts  found,  in  making  new  findings  of  facts  and  adding 
the  same  to  the  original  facts  found  by  the  court,  in 
striking  out  the  original  conclusions  of  law  and  render- 
ing new  ones,  in  refusing  to  modify  the  decree,  in  refus- 
ing a  jury  trial,  and  in  refusing  to  add  to  the  special 
finding  of  facts  the  facts  requested  by  the  appellant. 

It  is  expressly  conceded  by  the  appellant's  learned 
counsel  that  the  same  question  is  presented  on  the  spe- 
cial finding  and  conclusions  of  law  that  is  presented  on 
the  assignment  that  the  complaint  does  not  state  facts 
sufiBcient  to  constitute  a  cause  of  action,  and  we  may  add 
that  of  the  motion  in  arrest  of  judgment.  Under  such 
circumstances,  it  is  not  material  to  examine  into  the  suflS- 
ciency  of  the  complaint.  Hashett  v.  Mazey,  134  Ind. 
182. 

The  facts  essential  to  a  determination  of  the  questions 
involved  in  the  conclusions  of  law,  as  shown  by  the  spe- 
cial finding,  are  that  on  and  prior  to  June  4,  1890,  Hart- 
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ford  City  was,  and  still  is,  an  incorporated  town;  that 
on  that  day  the  board  of  trustees  of  said  town,  in  regular 
session,  deeming  it  necessary  to  improve  Washington 
street,  in  said  town,  from  the  east  line  of  Gad  bury 's  ad» 
dition  to  the  tracks  of  the  Pittsburgh  and  Chicago  Rail- 
way, therein  declared,  by  resolution,  the  necessity  there- 
for, providing  therein  the  kind,  size,  location  and  term- 
inal points  of  such  improvement;  that  due  notice  was 
given  to  the  property-owners,  and  after  a  hearing  given 
to  such  owners,  said  board,  on  July  2, 1890,  at  a  regular 
session,  by  a  vote  of  more  than  two-thirds,  duly  ordered 
said  street  to  be  graded  and  paved  with  cedar  blocks,  and 
to  be  curbed  with  stone  curbing,  according  to  the  plans 
and  specifications  then  and  there  adopted  and  filed  with  the 
clerk  of  said  town;  that  said  work  was  to  be  done  by  con- 
tract; that  due  and  proper  notice  was  given  by  publication 
for  three  weeks  in  a  newspaper  published  within  said  town 
for  sealed  proposals  for  doing  said  work;  that  plaintiff  filed 
its  bid  in  accordance  with  said  notice,  it  being  the  low- 
est and  best  bid  for  said  work;  that  said  board,  at  a  regular 
meeting,  on  August  2d,  1890,  let  said  work  to  plaintiff; 
that  the  resolution  ordering  the  work  to  be  done  provided 
that  the  costs  should  be  collected  from  the  real  estate  adjoin* 
ing  and  bordering  on  said  improvement,  and  thereupon 
plaintiff  and  said  town  entered  into  a  written  contract 
for  the  making  of  said  improvement  pursuant  to  said 
bid;  that  plaintiff  completed  said  work,  and  at  a  regular 
meeting  of  said  board  it  found  and  determined  that  said 
work  had  been  done  and  completed  according  to  the 
terms  of  said  contract,  and  thereupon  caused  a  final  es- 
timate of  the  total  cost  thereof  under  said  contract  to  be 
made  by  the  town  engineer  in  accordance  with  section  6  of 
chapter  118  of  the  Acts  of  1889,  p.  242;  that  after  the  filing 
of  the  report  of  the  town  engineer  as  to  the  cost  of  said 
improvement,  said  board  caused  two  weeks'  notice  to  the 
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property-owners  affected  to  be  given  by  publication  in 
two  newspapers  representing  the  two  political  parties 
casting  the  largest  number  of  votes  at  the  last  general 
election,  printed  and  published  in  said  town  of  the  time 
and  place  when  and  where  a  hearing  would  be  had  upon 
such  report  before  a  committee  appointed  by  such  board 
to  consider  such  report;  that  at  the  time  and  place  men- 
tioned in  such  notice  the  committee  met  and  heard  all  ob- 
jections by  property-owners  desiring  to  offer  objections, and 
all  persons  aggrieved;  that  said  committee  reported  back 
to  said  board  that  said  report  of  the  town  engineer  be 
amended  in  some  slight  particulars;  that  certain  pieces 
of  real  estate  bordering  on  said  improvement  had  been 
accidentally  omitted  from  said  report  that  should  be 
placed  in  said  estimate,  and  that  the  total  cost  of  said 
improvement  was  $29,877.51;  that  the  average  cost  per 
running  foot  of  the  whole  length  of  that  part  of  said 
street  so  improved  was  $3,237,  and  stating  in  said  report 
the  name  of  each  property-owner  on  that  part  of  the 
street  so  improved,  and  also  that  the  number  of  front 
feet  owned  by  the  respective  property-owners  on  said 
part  of  said  street  was  8,103. 

Also  setting  out  in  said  report  the  amount  of  the  cost 
for  said  improvement  due  upon  each  lot  or  parcel  of 
ground  respectively,  giving  the  full  description,  together 
with  the  owner's  name  of  each  lot  or  parcel  of  ground 
bordering  on  said  street  so  improved.  The  defendant 
was  assessed  therein  the  amount  hereinafter  stated  against 
the  property  hereinafter  mentioned;  that  said  report  was 
true  in  every  particular;  that  said  board,  at  a  regular 
meeting  thereof,  held  on  January  7th,  1891,  having 
found  said  committee's  report,  and  the  proposed  esti- 
mate reported  by  them,  to  be  just,  true,  and  legal,  con- 
firmed, approved,  and  adopted  said  report,  and  then  and 
tliere  assessed  against  the  various  lots  and  parcels  of 
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ground  therein  set  forth  the  amounts  which  should  be  ' 
assessed  against  the  same  on  account  of  said  improve- 
ment, and  caused  said  assessments  to  be  placed  upon  the 
town  tax  duplicate  and  charged  against  said  lots  and 
parcels  of  ground  therein  described;  that  the  defendant 
was  on  June  4th,  1890,  up  to  and  including  the  time  of 
making  the  assessment,  and  still  is,  the  owner  of  the 
lots  which  are  described  as  lot  1  in  block  23  in  the  orig- 
inal plat  of  said  town,  lot  2,  in  block  25  in  said  original 
plat  of  said  town,  and  a  sttip  of  ground  34  feet  off  the 
west  side  of  lot  4,  block  24,  in  said  original  plat  of  said 
town,  and  that  all  of  said  real  estate  adjoins,  borders  and 
fronts  on  said  improvement;  that  lots  1  and  2  each  ad- 
join and  front  on  said  improvement  to  the  width  of  60 
feet;  that  said  strip  fronts,  borders  and  joins  said  im- 
provement to  the  width  of  34  feet;  that  said  board,  at 
said  last  mentioned  meeting,  assessed  against' said  lot  1, 
for  and  on  account  of  said  improvement,  $194.22,  and 
agaipst  lot  2,  for  the  same  purpose,  assessed  $194.22,  and 
on  the  strip  on  said  lot  4  aforesaid,  for  the  same  purpose, 
assessed  $110.06,  all  of  said  assessments  being  in  ac- 
cordance with  said  estimate  and  report;  that  said  amounts 
so  assessed  against  said  real  estate  were  obtained  by  mul- 
tiplying the  number  of  front  feet  on  said  improvement 
of  each  lot  by  the  average  cost  price  per  running  front 
foot;  that  said  assessments  are  past  due  and  wholly  un- 
paid, and  defendant  had  refused  and  still  refuses  to  pay 
the  same;  that  said  defendant  has  failed  and  refused  to 
request  the  issuance  of  bonds  therefor  as  provided  in  said 
chapter  118;  that  the  plaintiff,  the  Talbot  Paving  Com- 
pany, is  a  corporation;  that  said  town  of  Hartford  City 
never  at  any  time  issued  any  certificates  or  bonds  to  the 
plaintiff  in  this  cause  as  provided  for  in  section  9  of  said 
chapter  118,  and  no  part  of  said  defendant's  real  estate 
is  unplatted  lands;  that  the  defendant  failed,  neglected, 
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and  refused  to  pay  said  assessment,  and  failed,  neglected 
and  refused  to  file  any  waiver  for  the  purpose  of  obtain- 
ing the  right  of  paying  said  assessments  in  installments; 
that  a  reasonable  attorney's  fee  for  the  collection  of  all 
of  said  assessments  is  $100,  and  that  the  same  should  be 
apportioned  and  assessed  against  said  several  tracts  or 
parcels  of  ground  in  proportion  to  the  number  of  front 
feet  of  each  abutting  on  said  improvement. 

The  conclusions  of  law  stated  are:  1.  That  the  plain- 
tiff is  entitled  to  recover  in  this  action  a  reasonable  at- 
torney's fee,  amounting  to  the  sum  of  $100,  which  should 
be  apportioned  and  assessed  against  said  several  lots  or 
parcels  of  ground  in  proportion  to  the  number  of  front 
feet  of  each  abutting  on  said  improvement.  2.  That  the 
plaintiff  has  and  holds  a  valid  lien  upon  each  of  said 
lots  1  and  2,  in  blocks  23  and  25,  respectively,  in  the 
original  plat  of  said  town,  for  the  sum  of  $249.77,  and 
holds  a  lien  upon  said  strip  of  lot  4,  for  the  sum  of 
$141.57,  and  is  entitled  to  have  said  lien  foreclosed. 

The  objection  to  the  complaint  and  to  the  second  con- 
clusion of  law  is  that  the  act  approved  March  8,  1889, 
did  not  authorize  the  contractor  to  foreclose  the  lien  or 
maintain  a  suit  to  enforce  payment  of  the  cost  of  the  im- 
provement and  for  an  attorney's  fee. 

The  third  section  of  the  act  provides  that  the  city  or 
incorporated  town  shall  be  liable  to  the  contractor  for 
the  contract  price  for  said  improvement,  and  the  owners 
of  the  property  bordering  on  the  improvement  shall  be 
liable  to  the  city  or  town  for  their  proportion  of  the  costs 
thereof,  and  such  city  or  town  and  contractor  shall 
have  a  Hen  on  such  property  for  its  proportion  of  the 
costs  of  such  improvement,  and  in  case  such  city  or  town 
shall  neglect  to  promptly  enforce  and  collect  such  assess- 
ment when  due,  the  owner  or  holder  of  any  of  the  bonds 
or  certificates  mentioned  may  foreclose  such  lien  or  liens 
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and  recover,  in  addition  to  the  principal,  interest,  and 
costs,  a  reasonable  attorney's  fee. 

Section  8  provides  for  the  issue  of  street  or  sewer  im- 
provement bonds  to  raise  money  to  pay  for  such  im- 
provements, and  when  issued  shall  transfer  to  the  owner 
thereof  all  the  right  and  interest  of  such  city  or  incor- 
porated town  in  and  to  such  assessments  and  the  liens 
thereby  created,  with  full  power  to  enforce  the  collection 
thereof  by  foreclosure  or  otherwise  under  the  provisions 
of  this  act. 

Section  9  provides  for  the  issuance  of  certificates  or 
bonds  to  contractors  in  payment  for  their  work  on  such 
improvements  under  their  contracts,  and  that  such  cer- 
tificates and  bonds  shall  transfer  to  the  contractor  and 
his  assigns  all  the  right  and  interest  of  said  city  or  town 
in  such  assessment  and  lien  against  tl^e  property  of  such 
owners  assessed  as  shall  avail  themselves  of  the  pro- 
visions of  the  act  to  pay  their  assessments  in  install- 
ments, and  shall  authorize  such  contractor  and  his  as- 
signs to  sue  for  and  collect  every  such  assessment  em- 
braced in  any  such  certificate  or  bond  by  any  of  the 
methods  provided  by  law,  including  the  provisions  of 
the  act;  and  in  case  such  city  or  town  shall  neglect  to 
pay  or  promptly  collect  any  such  assessments  when  due, 
the  owner  of  any  such  certificate  \)r  bond  may  foreclose 
the  lien  thereof,  and,  in  addition  to  the  principal  and 
interest  of  such  bonds  or  certificates,  shall  recover  a  rea- 
sonable attorney's  fee,  with  costs. 

The  first  section  provides  that  such  city  or  town  may 
bring  ati  action  to  foreclose  such  lien  as  a  mortgage,  and 
shall  recover,  in  addition  to  the  amount  thereof  and  costs, 
a  reasonable  attorney's  fee. 

The  appellant  contends  that  as  there  is  no  finding  that 
any  certificates  or  bonds  were  issued  under  the  provisions 
of  the  act,  either  to  appellant  as  contractor  or  to  others, 
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and  assigned  tq  him,  the  finding  is  insufficient  to  sup- 
port the  conclusions  of  law  that  appellee  is  entitled  to 
recover.  It  is  conceded  that  the  incorporated  town 
would  have  been  entitled  to  foreclose  the  lien  for  the 
amount  of  appellant's  proportion  of  the  cost  of  the  im- 
provement of  Washington  street  therein  and  costs  of 
suit,  and,  in  addition  thereto,  an  attorney's  fee.  But  it 
is  contended  that  there  is  no  authority  in  the  act  for  the 
appellee  to  maintain  the  suit  for  any  purpose  whatever. 

It  must  be  admitted  that  there  is  no  such  express  pro- 
vision in  the  act  itself.  But  the  third  section,  as  we 
have  seen,  expressly  provides  that  the  contractor  shall 
have  a  lien  upon  the  abutting  property,  for  the  value  of 
such  improvement.  This  manifestly  means  the  amount 
of  the  contract  price.  To  give  the  contractor  a  lien  on 
the  abutting  property,  without  any  power  or  authority, 
either  express  or  implied,  to  make  it  available,  or  enforce 
it,  would,  to  say  the  least  of  it,  be  a  great  oversight  on 
the  part  of  the  Legislature.  That  the  manifest  intent 
was  to  confer  the  lien  on  the  contractor,  no  one  for  a  mo- 
ment can  doubt;  but  that  they  intended  to  so  confer  it, 
and,  at  the  same  time,  withhold  all  remedy  to  the  con- 
tractor to  enforce  and  make  it  available,  may  admit  of 
very  serious  doubt.  The  lien  given  to  the  city  or  town 
is  only  for  its  benefit  in  case  it  advances  the  money  to 
pay  for  the  improvement.  When  it  collects  the  money 
before  such  advancement,  it  does  so,  not  for  itself ,  but  as 
agent  of  the  interested  parties.  Qv>ill  v.  City  of  Indian- 
apolis,  124  Ind.  292. 

But  section  10,  prior  to  the  amendatory  act  herein- 
after to  be  noticed,  provides,  among  other  things,  that 
whenever  the  owner  or  owners  of  any  lot  or  lots,  the  as- 
sessments against  which  is  or  are  embraced  in  any  cer- 
tificates or  bonds  in  the  act  mentioned,  shall  severally 
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promise  or  agree  in  writing  in  consideration  of  having 
the  right  to  pay  his  or  their  assessments  in  installments, 
that  they  will  not  make  any  objection  to  illegality  or 
irregularity  as  to  their  respective  assessments,  and  will 
pay  the  same  with  interest,  he  or  they  shall  have  the 
benefit  of  the  provisions  of  the  act  authorizing  the  pay- 
ment of  assessments  in  annual  installments.  It  then 
provides  that:  ''Any  owner  of  any  lot  or  lots  assessed 
for  payment  of  the  cost  of  any  such  improvement,  who 
will  not  promise  and  agree  in  writing  as  herein  pro* 
vided,  shall  be  required  to  pay  his  assessment  in  full 
when  made,  and  the  same  shall  be  collectible  by  or 
through  any  of  the  methods  provided  by  law  for  the  col- 
lection of  assessments  for  local  improvements,  includ^- 
ing  the  provisions  of  this  act."* 

The  amendatory  act  of  March  6,  1891,  amended  sec- 
tions 4,  7  and  10  of  the  act  of  1889,  in  important  re- 
spects, and  though  it  went  into  effect  on  the  day  of 
its  passage,  it  was  not  passed  until  after  the  work  was 
done,  and  the  final  estimate  and  assessment  against  the 
lots  in  Question  were  made,  and  the  lien  had  attached. 
Acts  of  1891,  p.  323  (2  R.  S.  1894,  section  4288).  Sec- 
tion 10  is  so  changed  by  the  amendatory  act  as  that  it 
now  only  applies  to  cities. 

But  amended  section  7,  Acts  1891,  p.  324,  provides  that, 
''the  contractor  or  his  assigns  may  foreclose  such  assess- 
ment as  a  mortgage  is  foreclosed  in  any  court  of  competent 
jurisdiction,  and  shall  recover  in  addition  to  the  amount 
of  such  assessment,  with  interest,  all  costs,  and  a  reason- 
able attorney's  fee.''  We  are  met  with  the  objection 
from  the  appellant,  that  the  amended  section  7  can  not 
apply  to  this  case,  though  it  was  passed  before  the  suit 
was  begun,  because  to  so  apply  it  would  be  to  give  it  a 
retrospective  effect;  and  it  is  contended  that  all  statutes 
must  be  given  a  prospective,  and  not  a  retroactive  effect. 
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unless  their  provisions  point  clearly  and  strongly  to  a  con- 
trary intention.  It  was  held  by  this  court,  and  we 
think  correctly,  in  Nicklaus  v.  Conkling,  118  Ind.  289, 
that  statutes  will  not  be  given  a  retrospective  operation 
unless  the  language  employed  imperatively  requires  it. 
And  that  statutes  will  not  be  given  a  retroactive  effect  so 
as  to  change  existing  rights,  unless  the  language  em- 
ployed is  such  as  to  compel  courts  to  that  course. 

But  this  court  held  in  the  Connecticut  Mut.  Life  Ins. 
Co.  V.  Talhot,  113  Ind.  378,  that  ''The  better  rule  of  con- 
struction, and  the  rule  precisely  applicable  to  remedial 
statutes,  however,  is,  that  a  statute  must  be  so  construed 
as  to  make  it  effect  the  evident  purpose  for  which  it  was 
enacted,  and  if  the  reason  of  the  statute  extends  to  past 
transactions,  as  well  as  fo  those  in  the  future,  then  it  will 
be  so  applied,  although  the  statute  does  not  in  terms  so 
direct,  unless  to  do  so  would  impair  some  vested  right 
or  violate  some  constitutional  guaranty." 

Appellant  also  contends  '  that  the  amendatory  act 
violates  the  constitution  of  the  United  States.  His 
learned  counsel  on  that  subject  say  in  their  brief,  that 
'*The  contract  between  the  appellee  and  the  town  of 
Hartford  City  *  *  under  the  law  then  in  force,  and 
under  which  the  improvement  was  begun  and  carried  to 
completion  (Acts  of  1889),  fixed  the  amount  the  appel- 
lant was  to  pay  for  the  construction  of  said  work,  and 
said  contract  further  provided  how  and  by  whom  said 
assessment  should  be  collected.  The  language  of  the 
contract  is  this:  'That  upon  the  completion  of  said 
work,  said  town  shall  cause  to  be  issued  due  and  legal 
estimates  against  the  lots  and  parcels  of  ground  border- 
ing upon  the  line  of  said  work,  and  the  certificates  and 
bonds  provided  for  in  said  law,  and  do  such  other  things 
as  may  be  necessary  for  the  collection  of  said  assess- 
ments.'    So  it  will  be  seen  that  the  contract  between  the 
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parties  makes  it  the  duty  of  the  town  to  collect  said  as- 
sessments,  as  well  as  to  fix  the  amount  the  appellant  wa» 
to  pay,  and  the  appellee  was  to  receive  for  said  work; 
and  we  sul>mit  that  it  was  not  within  the  power  of  the 
General  Assembly  of  1891  to  change  and  modify  the  con- 
tract between  the  parties  and  add  $100  for  the  use  and 
benefit  of  the  appellee.  *  *  *  And  it  seems  it  was 
the  intention  to  raise  the  assessment,  and  make  it  higher 
than  it  was  in  the  first  instance,  for  he  states  in  his  con- 
clusions of  law  that  said  sum  (attorney's  fees  of  $100), 
should  be  apportioned  to,  and  assessed  agaiiist  said  sev- 
eral lots  or  parcels  of  ground  in  proportion  to  the  number 
of  front  feet  of  each  abutting  on  said  improvement.  The 
effect  of  such  legislation  would  be  in  violation  of  the 
tenth  section  of  the  first  article  of  the  Constitution  of  the 
United  States,  which  declares  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts.  Branson 
V.  Kinzie,  1  How.  *311. 

''Impairment  of  the  obligation  of  a  contract  may  be 
either  by  discharging  one  of  the  parties  from  the  fulfill- 
ment of  its  terms,  or  it  may  be  by  adding  to  the  burdens 
imposed  upon  the  obligor,  and  making  its  conditions 
more  favorable  to  the  obligee."  Wade  on  Retroactive 
Laws,  section  115. 

It  is  this  contention,  and  the  contention  that  the 
amendatory  act,  if  allowed  to  operate  retroactively,  im- 
pairs vested  rights,  that  alone,  if  at  all,  takes  this  appeal 
out  of  the  exclusive  jurisdiction  of  the  Appellate  Court. 

The  act  approved  March  4, 1893,  p.  356,  provides  "That 
in  addition  to  the  jurisdiction  which  the  Appellate  Court 
now  possesses,  that  court  shall  have  jurisdiction  in  all 
cases  for  the  foreclosure  or  enforcement  of  liens  of  purely 
statutory  origin  where  the  amount  in  controversy  does 
not  exceed  the  sum  of  $3,500.'* 

It  was  provided  in  the  then  existing  law,  Acts  1893,  p. 
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30,  that  '* the  Appellate  Court  shall  not  have  jurisdiction 
of  any  case  where  the  constitutionality  of  a  statute^  fed- 
eral or  State,  or  the  validity  of  an  ordinance  of  a  munic- 
ipal corporation  is  In  question  and  such  question  is  duly 
presented." 

In  Benson,  Admr.,  v.  Christian,  129  Ind.  535  (537),  it 
was  said,  by  Elliott,  J.,  speaking  for  the  court:  ''Where 
there  is  enough  in  the  argument  of  counsel  to  fairly  in- 
dicate that  they  sincerely  believe  that  a  constitutional 
question  is  involved,  and  also  to  supply  fair  reason  for 
that  belief,  this  court  must  assume  jurisdiction,  but  there 
must  be  argument  indicating  such  belief,  and  stating 
reasons  for  it,  as  bald  assertions  will  go  for  nothing. 
Where  there  are  arguments,  and  not  mere  assertions,  the 
court  must  presume  that  counsel  are  sincere,  and,  pre- 
suming this,  decide  the  question  made  by  their  argu- 
ment in  cases  where  the  record  presents  it.  Courts  are 
bound  to  assume  that  counsel  will  not  discredit  their  pro- 
fession by  insincere  arguments.  *  *  Acting  upon  these 
presumptions  and  considerations,  we  shall  decide  the 
questions  arising  upon  the  contention  that  the  statute 
providing  for  recovering  fees  illegally  exacted  is  uncon- 
stitutional." 

And  we  may  add  to  the  foregoing  statement  of  the  rule, 
that  when  the  argument  of  counsel  contending  that  a 
statute  material  to  the  determination  of  the  case  is  un- 
constitutional, is,  in  addition  to  the  qualities  required  by 
the  rule  just  quoted,  so  pertinent  to  the  record  and  pre- 
sented by  counsel  in  such  apparent  good  faith  that  the 
court  would  naturally  feel  it  to  be  a  duty  to  pass  upon 
and  decide  the  question  one  way  or  the  other,  then  the 
constitutionality  of  a  statute  is  in  question  and  duly  pre- 
sented within  the  meaning  of  the  statute  just  quoted. 
But  if  the  statute,  the  constitutionality  of  which  is  thus 
assailed,  is  not  material  to  the  determination  of  the  ap- 
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peal,  and  the  case  may  be  decided  and  finally  terminated 
without  deciding  such  constitutional  question,  then  the 
constitutionality  of  a  statute  is  not  in  question  within  the 
meaning  of  the  Appellate  Court  act. 

It  follows,  from  what  we  have  said,  that  the  validity 
and  constitutionality  of  the  7th  section  of  the  act  of  1889, 
as  amended  by  the  amendatory  act  of  1891,  is  material  to 
the  determination  of  this  appeal.  Because,  if  it  is  valid 
and  is  to  stand,  it  is  the  only  warrant  in  law  that  appel- 
lee had  to  maintain  the  suit  in  its  own  name  to  foreclose 
its  lien  for  the  contract  price  of  the  work  it  had  done. 
And,  on  the  other  hand,  if  it  violates  the  constitution, 
for  any  of  the  causes  or  reasons  assigned  by  appellant,  it 
must  fall  to  the  ground,  and  the  judgment  be  reversed. 

We  are  of  opinion  that  the  case  has  been  brought  with- 
in the  rule  laid  down  as  to  the  constitutionality  of  a  stat- 
ute being  in  question  and  duly  presented.  It  appears 
that  the  question  of  the  validity  and  constitutionality  of 
said  amended  section  7  are  material  to  the  determination 
of  this  appeal;  and  that  appellant's  contention  and  argu- 
ment that  it  is  unconstitutional,  are  suflSciently  perti- 
nent to  the  record  and  plausible,  and  seem  to  be  made  in 
such  entire  good  faith  that  we  feel  it  a  duty  to  decide  the 
question. 

We  therefore  hold  that  the  Appellate  Court  has  no 
jurisdiction,  and  that  the  jurisdiction  of  this  appeal  is 
in  this  court.  But  we  are  of  opinion  that  the  amended 
7th  section  of  the  act  of  1889,  in  conferring  the  right  on 
the  contractor  to  foreclose  his  lien  and  to  recover  a  rea- 
sonable attorney's  fee,  did  not  impair  any  vested  right 
or  constitutional  guaranty.  It  simply  provided  a  remedy 
for  the  enforcement  of  a  right  which  had  already  been 
created  by  the  act  of  1889  in  conferring  on  the  contractor 
a  lien.  That  act  had  already  made  the  abutting  property 
liable  to  a  lien  in  favor  of  the  city,  the  contractor,  and  the 
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holders  of  certificates  or  bonds  issued  under  the  act  on 
account  of  street  improvements  for  the  contract  price  of 
such  improvements,  and  had  conferred  the  right  on  the 
city  and  on  the  holders  of  such  certificates  or  bonds  to 
maintain  a  suit  to  foreclose  the  lien  as  a  mortgage  and  to 
recover  an  attorney's  fee  therein. 

As  we  have  already  seen,  the  right  given  the  city  and 
the  holders  of  the  bonds  or  certificates  to  foreclose  and 
recover  attorney's  fees  was  for  the  benefit  of  the  con- 
tractor. The  extension  of  the  remedy  to  the  contractor 
did  not  create  any  new  right,  nor  did  it  impose  a  new 
burden  on  the  abutting  property.  Such  property  was 
already  subject  to  that  burden,  subject  to  foreclosure  and 
attorney's  fees.  The  Legislature  may,  without  a  viola- 
tion of  the  constitution,  provide  for  a  cumulative  and 
more  speedy  remedy  than  the  existing  one.  Maynes  v. 
Moore,  16  Ind.  116;  Webb  v.  Moore,  25  Ind.  4;  JoTiea  v. 
Hopkins,  26  Ind.  450. 

And  may,  likewise,  provide  a  remedy  where  none  ex- 
isted.    Sparks  v.  Clapper,  30  Ind.  204. 

The  contention  of  appellant  is  to  the  effect  that  this 
remedy  could  not  be  extended  by  the  Legislature  so  as 
to  affect  cases  where,  as  here,  the  contract  for  the  im- 
provements had  been  completed,  and  the  lien  for  the 
same  had  attached  under  the  act  of  1889  before  its  amend- 
ment. In  other  words,  that  both  the  rights  and  remedies 
of  the  parties  must  remain  unchanged.  That  the  amend- 
ment may  be  valid  when  applied  to  future  street  im- 
provements, but  can  not  be  when  applied  to  past  ones, 
because  it  impairs  vested  rights.  This  assumption  is 
based  on  the  idea  that  the  appellant  had  a  vested  right 
that  the  remedies  provided  against  him  should  remain 
unchanged. 

It  has  often  been  held  that  there  can  be  no  vested 
right  in  remedies,  provided  they  are  not  so  changed  as 
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to  be  rendered  nugatory^  and  nence  it  is  that  whatever 
belongs  to  the  remedy  merely  is  within  the  control  of 
the  Legislature,  subject  only  to  the  limitation  that  an 
adequate  and  reasonable  mode  of  enforcing  the  right 
mjist  remain  or  be  provided,  which  leaves  the  value  of 
the  contract  without  substantial  depreciation  or  impair- 
ment. Davii  V.  Rupe,  114  Ind.  588;  Robertson  v.  Van," 
cleave,  129  Ind.  217;  Tennessee  v.  Sneed,  96  U.  S.  69; 
Wolff  y.  New  Orleans,  103  U.  S.  358;  Bryson  v.  McCreary, 
102  Ind.  1. 

The  extension  of  the  remedy  to  the  real  party  in  inter- 
est, the  contractor,  did  not  take  away  or  impair  any  right 
the  appellant  had,  nor  did  it  add  any  burden  to  which 
he  was  not  already  subject.  He  was  already  subject  to 
the  lien  against  his  property  and  to  the  right  of  the  city 
to  foreclose  the  same,  with  attorney's  fees,  for  the  bene- 
fit of  the  contractor.  We,  therefore,  hold  that  the 
amendatory  act  did  not  impair  any  vested  right  or  con- 
stitutional guaranty. 

The  question  remains  whether  the  amendatory  act  can 
be  given  a  retrospective  effect  so  as  to  enable  appellee  to 
maintain  the  action. 

It  has  been  held  by  this  court  that  retrospective  cura- 
tive statutes  may  be  passed  under  the  constitution  when 
they  do  not  interfere  with  vested  rights.  Johnson  v. 
Board,  eic.^  107  Ind.  15. 

The  amendatory  act  was  curative  in  its  nature,  and, 
as  already  said,  as  it  did  not  interfere  with  vested  rights,  it 
may  be  given  a  retrospective  effect.  Moreover,  it  relates 
to  the  procedure,  and  it  is  a  well  recognized  rule  of  con- 
struction that  statutes  relating  to  the  procedure  or  rem- 
edy, suoh  as  relate  to  the  course  and  form  of  proceedings 
for  the  enforcement  of  a  right,  and  do  not  affect  the  sub- 
stance of  the  right,  and  neither  directly  nor  indirectly  de- 
VoL.  138-44 
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stroy  all  remedy  for  the  enforcement  of  the  right,  are  re- 
trospectivei  so  as  to  apply  to  causes  of  action  subsisting 
at  the  date  of  their  passage  are  valid.  Sedgwick  on  Stat. 
Con.,  p.  163;  Endlich  Int.  of  Stat.,  sections  287,  288. 

But  aside  from  all  these  considerations^  the  amended 
section  7,  supra ^  by  clear  and  explicit  language,  shows 
that  it  was  intended  to  and  does  relate  to  assessments 
made  before  its  passage.  Its  language  is:  "Any  owner 
of  any  lot  who  has  been  assessed,  *  *  *  ^j^q 
will  not  promisOi  ♦  *  *  and  all  other  owners  of  lots 
or  parcels  wherein  assessments,  *  •  *  have  been 
made,  or  have  heretofore  been  made  against  any  one  lot 
or  parcel,  ♦  *  *  and  the  same  may  be  collected 
according  to  the  provisions  of  amended  section  10  of  this 
act,  or  the  contractor  or  his  assigns  may  foreclose  such 
assessment  as  a  mortgage  is  foreclosed,  *  *  *  and 
shall  recover  in  addition  to  the  amount  of  such  assess- 
ment, with  interest,  all  costs,  and  a  reasonable  attorney's 
fee.'' 

When  the  Legislature  employs  the  language,  ''assess- 
ments which  have  heretofore  been  made,''  it  clearly  and 
undoubtedly  refers  to  assessments  which  had  been  made 
before  the  passage  of  the  amendatory  act;  and  such  as- 
sessments are  authorized  by  it  to  be  foreclosed  by  the 
contractor. 

The  trial  court,  therefore,  did  not  err  in  its  conclusion 
of  law  that  the  plaintiff  was  entitled  to  have  its  lien  fore- 
closed. The  alleged  errors  of  refusing  appellant  a  jury 
trial,  and  overruling  his  motion  for  a  new  trial,  are  not 
discussed  in  appellant's  brief,  and  are,  therefore,  deemed 
waived. 

It  appears  from  the  record,  that  after  the  court  had  an- 
nounced its  special  finding  and  conclusions  of  law,  and 
the  same  had  been  partly  entered  of  record,  the  clerk  was 
ordered  by  the  court  to  proceed  no  further  with  the  entry 
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thereof  on  the  record  until  the  further  order  of  the  court; 
that  thereupon  the  appellant  moved  the  court  to  modify 
and  change  its  special  finding  by  adding  thereto  a  large 
number  of  facts  in  addition  to  those  contained  in  the 
special  finding  as  announced.  The  appellee  also  filed  a 
motion  asking  the  court  to  add  other  and  different  |acts 
and  make  certain  modifications  in  the  conclusions  of  law. 
Appellant's  motion  was  overruled  and  the  appellee's 
motion  was  sustained,  and  certain  facts  were  added  to 
the  special  finding,  the  most  important  and  material  of 
which  was  that  relating  to  the  attorney's  fee. 

All  the  cases  in  this  court,  holding  that  such  amend- 
ments can  not  be  made  to  a  special  finding  after  the 
same  has  been  filed,  and  during  the  term,  were  overruled 
by  this  court  in  Thompson  v.  Connecticut  Mutual  Life  Ins. 
Co.,  38  N.  E.  Rep.  796.  This  court  held,  in  the  case 
last  cited,  that  such  amendments  may  be  properly  made 
by  the  trial  court  during  the  term  and  before  the  rendi- 
tion of  the  judgment.  There  was,  therefore,  no  error  in 
making  such  amendments. 

The  motion  to  modify  the  judgment  asked  simply  to 
strike  out  the  allowance  for  attorney's  fees,  not  that  such 
fees  were  not  amply  supported  by  the  evidence  and  with- 
in the  issues,  but  because  they  could  not  be  recovered  by 
the  appellee  under  the  law.  What  we  have  already  said 
concerning  the  validity  of  the  statute  providing  for  such 
fees  on  foreclosure  of  the  lien  by  the  contractor  disposes 
of  the  question  against  the  appellant. 

We  find  no  available  error  in  the  record,  and  there- 
fore the  judgment  is  affirmed. 

Dailey,  J.,  did  not  participate  in  this  decision. 

Filed  Oct.  12, 1894. 
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No.  16,964. 

State,  bx  rel.  Crowder,  et  al.  v.  Miles  et  al. 

Streets  and  Alleys. — Mode  of  Impnmement  cannot  be  Controlled  by 
Mandamus, — Incorporated  Town, — ^The  board  of  trostees  of  an  incor- 
porated town  have  exclusive  power  over  the  streets  and  alleys  of 
the  town,  with  power  to  improve  the  same,  and  the  manner  of  im- 
provement being  discretionary  with  the  board  of  trustees,  their  dis- 
cretion as  to  the  mode  of  improvement  can  not  be  controlled  by 
mandamus. 

Samb^ — Incorporated  Tovm, — Potoer  of  Board  of  Trustees  to  Change 
Grade  of  Sidewalk, — ^The  board  of  trustees  of  an  incorporated  town 
has  the  right  to  change  the  grade  of  a  sidewalk  at  any  time  before 
the  work  is  completed,  in  such  manner  as  in  their  judgment  would 
make  the  walk  most  beneficial  to  the  public. 

From  the  Sullivan  Circuit  Court. 

0.  B.  Harris,  W.  T.  Douthiit  and  A.  0.  Smith,  Attor- 
ney-General, for  appellants. 

/.  T.  Hays,  W.  C.  HvUz  and  W.  R.  Neabit,  for  appel' 
lees. 

Coffey,  J. — ^This  action  was  brought  by  the  appellant, 
in  the  Sullivan  Circuit  Court,  against  the  appellees,  who 
constitute  the  board  of  trustees  of  the  town  of  Sullivan, 
to  compel  them,  by  mandate,  to  construct  a  sidewalk  ac- 
cording to  specific  plans  and  specifications. 

The  facts  in  the  case,  as  gathered  from  the  pleadings, 
as  we  understand  them,  are  that  about  1891  the  board  of 
trustees  of  the  town  of  Sullivan,  by  proper  ordinance, 
settled  upon  a  plan  for  grading  and  improving  certain 
of  the  streets  in  the  town,  among  which  was  Jackson 
street.  Under  the  plan  adopted,  Jackson,  Court,  and  Sec- 
tion streets  were  graded  and  graveled.  Court  street  and 
Section  street  run  north  and  south,  while  Jackson  runs 
east  and  west,  crossing  Court  and  Section  streets  at 
right  angles.     Lots  eighty-two  and  eighty-three  front  on 
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the  south  side  of  Jackson  street  and  extend  from  Court 
street  on  the  east  to  Section  street  on  the  west,  a  distance 
of  two  hundred  and  sixty  feet.  In  front  of  these  lots  is 
a  good  brick  and  stone  walk,  placed  there  by  the  owner 
under  the  direction  of  the  town  authorities,  and  in  front 
of  lot  eighty-two  is  a  number  of  large  and  valuable  shade 
trees.  After  the  grading  of  the  streets  above  named,  it 
was  ascertained  that  it  would  destroy  the  shade  trees  in 
front  of  lot  eighty-two  to  construct  the  sidewalk  on  Jack- 
son street  on  the  grade  as  it  was  then  fixed  by  the  ordi- 
nance for  the  improvement  of  that  street,  and  when  this 
fact  was  ascertained  a  large  number  of  the  citizens  and 
resident  taxpayers  of  the  town  petitioned  the  board  of 
trustees  to  change  the  grade  of  the  sidewalk  so  as  to  save 
the  shade  trees.  The  board  granted  the  prayer  of  the 
petmop.  .nd  aent  out  ihe  engineer  to  fix  .  new^edefor 
the  sidewalk  on  Jackson  street  so  as  to  preserve  the  shade 
trees  thereon,  but  before  he  made  his  report  the  writ  in 
this  case  was  served  upon  the  appellees,  by  which  the 
appellant  sought  to  compel  them  to  construct  the  side- 
walk  on  the  grade  as  established  by  the  ordinance  direct* 
ing  the  improvement. 

To  a  return  setting  forth  these  facts,  the  court  over- 
ruled a  demurrer,  and  the  appellant,  refusing  to  plead 
further,  judgment  was  rendered  for  costs. 

The  controlling  question  in  the  case  relates  to  the 
right  and  power  of  the  trustees  of  the  town  to  change  the 
grade  of  the  street,  when  once  established,  before  the 
completion  of  the  improvement  contemplated. 

Section  3367,  R.  S.  1881,  confers  upon  the  boards  of 
trustees  of  incorporated  towns  in  this  State  exclusive 
power  over  the  streets,  alleys,  highways  and  bridges 
within  the  corporate  limits  of  the  town,  and  gives  them 
power  to  prescribe  the  height  and  manner  of  construc- 
tion of  such  bridges,  and  to  lay  out,  survey  and  open 
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new  streets  and  alleys,  and  straighten,  narrow^  widen, 
grade  and  gravel  and  otherwise  alter  and  improve  the 
streets  and  alleys. 

The  exclusive  power  over  the  streets  and  alleys  of  the 
town,  with  power  to  improve  the  same,  necessarily  car* 
ries  with  it  a  discretion  in  the  board  of  town  trustees  as 
to  the  kind  of  improvements  to  be  made  and  the  manner 
in  which  the  work  shall  be  performed.  Mayor ^  etc.,  v. 
Roberts,  34  Ind.  471;  City  of  Kohomo  v.  Mahan,  100  Ind. 
242;    Weaver  v.  Templin,  113  Ind.  298. 

It  is  a  familiar  rule  that  an  inferior  tribunal,  clothed 
with  a  discretion,  can  not  be  compelled  by  mandamus  to 
exercise  such  discretion  in  any  particular  way. 

Where  such  tribunal  is  charged  with  the  performance 
of  some  specific  duty,  in  the  performance  of  which  there 
is  a  discretion,  if  it  refuses  to  act  at  all  mandamus  is  the 
proper  remedy  to  put  it  in  motion,  but  the  court  issuing 
the  writ  can  not  control  the  exercise  of  such  discretion. 
14  Am.  and  Eng.  Encyc.  108. 

In  this  case,  however,  the  board  of  trustees  of  the 
town  of  Sullivan  was  not  refusing  to  act.  It  was,  in 
fact,  taking  the  necessary  steps  to  so  change  the  grade  of 
the  sidewalk  on  Jackson  street  so  as  to  save  the  shade  trees 
thereon.  Of  course,  if  the  writ  in  this  case  had  been 
made  peremptory,  their  power  to  make  such  a  change 
would  have  been  at  an  end,  for  they  would  have  then 
been  compelled  to  construct  the  sidewalk  on  the  grade  as 
originally  established.  They  would  have  thus  been  de- 
prived of  the  discretion  with  which  the  statute  invests 
them. 

We  think  the  board  had  the  undoubted  right  to  change 
the  grade  of  this  sidewalk  at  any  time  before  the  work 
was  completed,  in  such  manner  as  in  their  judgment 
would  make  the  walk  most  beneficial  to  the  public.  To 
deny  it  this  right  would  be  to  deprive  it  of  the  power  to 
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correct  any  errors  or  mistakes  in  a  grade  once  estab- 
lished, however  injurious  to  the  public  they  might  be. 

We  think  the  return  filed  by  the  appellees  in  this  case 
was  good,  and  that  the  circuit  court  did  not  err  in  over- 
ruling a  demurrer  thereto. 

Judgment  affirmed. 

Filed  Oct.  16.  1894. 


No.  16,881. 

Louisville,  Evansvillb  and  St.  Louis  Cjonsolidated 
Railroad  Company  v.  West,  Treasurer,  et  al. 

From  the  Gibson  Circuit  Court. 

J.  E.  Iglehart  and  E,  Tayloty  for  appellant. 

A.  Q.  Smith,  Attorney-General,  M.  W,  Funk,  W,  D,  Bobinson,  W. 
M,  Land,  J,  B,  Gamble,  H,  Kramer,  L.  B.  Osbom,  E,  DeBruler,  W,  W, 
Freand,  J.  T,  Beaaley  and  A.  B,  WUliami,  for  appellees. 

Hacknst,  0.  J. — ^Thifl  suit  was  b^  the  appellant  against  the  appel- 
lees, James  A.  West,  treasurer  of  Gibson  county;  James  F.  Saunders, 
treasurer  of  Vanderburg  county ;  J.  F.  Masters,  treasurer  of  Warrick 
coanty;  J.  T.  McKenney,  treasurer  of  Spencer  county;  J.  Burger, 
treasurer  of  Dubois  county;  O.  0.  Smith,  treasurer  of  Pike  county; 
Michael  Eberhard,  treasurer  of  Perry  county ;  F.  P.  Walz,  treasurer 
of  Crawford  county ;  Patrick  Griffin,  treasurer  of  Harrison  county ; 
Levi  H.  Scott,  treasurer  of  Floyd  county ;  J.  A.  Jones,  marshal  of  the 
city  of  Rockport,  Spencer  county ;  Jacob  H.  Atkins,  treasurer  of  the 
town  of  Bird's  Eye,  Dubois  county ;  Charles  Tillery,  treasurer  of  the 
town  of  English,  Crawford  county;  D.  Vanderpool,  treasurer  of  the 
city  of  Cannelton,  Perry  county;  Jacob  Best,  treasurer  of  the  city  of 
New  Albany,  Flovd  county ;  Arnold  H.  Miller,  treasurer  of  the  city 
of  Huntingburg,  bubois  county ;  August  Mernenger,  treasurer  of  the 
city  of  Tell  City,  Perry  county;  and  John  McDonough,  treasurer  of 
the  city  of  Evansville,  Vanderburg  county. 

The  complaint  was  to  enjoin  the  enforcement  of  certain  taxes  as- 
sessed upon  valuations  of  appellant's  railroad  and  rolling  stock,  made 
by  the  State  Board  of  Tax  Commissioners  pursuant  to  the  act  of  March 
6,  1891.  Acts  1891,  p.  199;  R.  8.  1894,  section  8408  et  seq. 

The  lower  court  sustained  the  demurrer  of  the  appellees  to  the  com- 
plaint, and  that  ruling  is  the  only  assigned  error. 

The  questions  presented  in  this  case  are  as  to  the  powers,  duties 
and  privileges  of  said  board,  and  as  to  the  constitutionality  of  said 
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act,  and  are  identical  with  those  considered  and  decided  in  Cleveland, 
ete.f  B,  W,  Co.  v.  BackuSy  Treas.,  133  Ind.  513;  Indianapolis,  etc,,B, 
W,  Co.  V.  Backus,  Treas,,  133  Ind.  609;  Pittsburgh,  etc.,  B.  W.  Co.  v. 
Backus.  Treas.,  133  Ind.  625;  and,  as  confirmed  by  the  Supreme  Court 

of  the  United  States  on day  of  May,  1894. 

Upon  the  authority  of  the  cases  cited,  the  judgment  of  the  circuit 
court  is  affirmed,  and  the  restraining  order,  heretofore  issued  by  this 
court  herein,  is  dissolved. 

Filed  June  20, 1894. 


}-]^^  ^^  No.  16,915. 

CoNZMAN,  Treasurer,  etc.,  v.  Terre  Haute  Brewing 

Company. 

From  the  Vigo  Circuit  Court. 

A,  G.  Smith,  Attorney-General,  and  8.  B.  HamiU,  for  appellant. 

Coffey,  J. — ^The  legal  question  involved  in  this  case,  is  the  flame  aa 
the  principal  question  involved  in  the  case  of  Jones,  Treas. ,  v.  Sush- 
ville  Nat*l  Bank,  138  Ind.  87,  and  upon  the  authority  of  that  casej  the 
judgment  rendered  herein  is  affirmed. 

Filed  May  29, 1894. 


No.  16,993. 

The  Baltimore  and  Ohio  and  Chicago  Railroad  Com- 
pany V.  Sawvel,  Treasurer,  et  al. 

From  the  Porter  Circuit  Court. ' 

J.  H.  Collins,  W.  H.  Dowdell  and  A.  C.  Harris,  for  appellant. 
A.  G.  Smith,  Attorney-General,  W.  Bansburg  and  A.  L.  Jones,  for 
appellees. 

Hackney,  C.  J. — ^The  appellant  sued  the  appellees  Reuben  Sawel, 
treasurer  of  DeKalb  county ;  Joseph  M.  Snew,  treasurer  of  Noble 
county;  John  M.  Runyan,  treasurer  of  Kosciusko  county;  Franklin 
G.  Romaine,  treasurer  of  Elkhart  county ;  George  H.  Storer,  treas- 
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arer  of  St.  Joseph  county ;  Arthur  D.  Senour,  as  treasurer  of  Marshall 
county;  Allen  W.  Reynolds,  treasurer  of  Porter  county ;  S.  S.  Bosser- 
man,  treasurer  of  LaPorte  county,  and  Thomas  McCay,  treasurer  of 
Lake  county.  The  lower  court  sustained  a  demurrer  to  the  complaint, 
and  that  ruling  presents  the  only  error  assigned.  All  the  questions  here 
presented  were  fully  considered  and  decided  in  Cleveland,  etc.,  JR,  W» 
Co,  V.  Backus,  Treas.,  133  Ind.  613;  Indianapolis,  etc,  B.  W.  Co,  v. 
Backus,  Treas.,  133  Ind.  609 ;  Pittsburgh,  etc,,  B,  W, Co,  v.  Bai^inis,  Treas., 
133  Ind.  625,  and  confirmed  by  the  Supreme  Court  of  the  United  States 
Mav  — ,  1894.  The  questions  so  decided  involved  the  powers,  duties 
and  procedure  before  the  State  Board  of  Tax  Commissioners  and  the 
constitutionality  of  the  tax  law  of  March  6,  1891,  Acts  1891,  p.  199; 
R.  S.  1894,  secUon  8408  et  seq. 

Upon  the  authority  of  the  cases  cited,  the  judgment  of  the  circuit 
court  is  affirmed,  and  the  restraining  order,  heretofore  issued  by  this 
court  herein,  is  dissolved. 

Filed  June  20, 1894. 


No.  16,883. 

The    Evansville  and   Indianapolis    Railroad    Com* 
PANY  V.  West,  Treasurer  px  al. 

From  the  Gibson  Circuit  Court. 

J.  E,  Iglehart  and  E,  Taylor,  for  appellant. 

A.  G.  SmUh,  Attorney-General,  J.  T,  Beasley,  A.  B.  Williams,  W.  D. 
Bobinson,  W,  Hicham,  W,  W,  Ireland  and  8,  B,  Hamill,  for  appellees. 

Hackney,  C.  J.^This  suit  was  by  the  appellant  against  the  appel- 
lees James  A.  West,  treasurer  of  Gibson  county ;  James  F.  Saunders, 
treasurer  of  Vanderbiirg  county ;  J.  F.  Masters,  treasurer  of  Warrick 
county ;  O.  O.  Smith,  treasurer  of  Pike  county ;  R.  J.  Barr,  treasurer 
of  Daviess  county ;  John  French,  treasurer  of  Greene  county ;  W.  F. 
Cassady ,  treasurer  of  Owen  county ;  Ernest  Muehler,  treasurer  of  Clay 
county ;  Gus  A.  Conzman,  treasurer  of  Vigo  county ;  T.  G.  Murder- 
town,  treasurer  of  the  city  of  Washington,  Daviess  county ;  W.  W. 
Hauck,  treasurer  of  the  citv  of  Terre  Haute,  Vigo  county,  and  John 
McDonough,  treasurer  of  tne  city  of  Evansville. 

The  lower  court  sustained  a  demurrer  to  the  complaint,  and  no  other 
ruling  is  assigned  as  error. 

The  questions  presented  by  the  record  are  the  same  as  those  decided 
in  the  cases  of  Cleveland,  etc,,  B,  W.  Co,  y.  Backus,  Treas,,  133  Ind. 
513;  Indianapolis,  etc,  B,  W,  Co,  v.  Backus,  Treas,,  133  Ind.  609; 
Pittsburgh,  etc,  B.  W.  Co,  v.  Backus,  Treas,,  133  Ind.  625;  and  con- 
firmed by  the  Supreme  Court  of  the  United  States  on  the day  of 

May,  1894. 
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Upon  the  authority  of  those  cases,  the  judgment  of  the  circuit  court 
is  amrmed,  and  the  restraining  order,  heretofore  issued  herein  by  this 
court,  is  dissolved. 

Filed  June  20, 1894. 


No.  16,928. 

Werbeb  V.  Talbot  Paving  Company. 

No.  16,927. 

Hubbard  v.  Talbot  Paving  Company. 

No.  16,928. 

Clouske  v.  Talbot  Paving  Company. 

No.  16,929. 

Rhodes  v.  Talbot  Paving  Company. 

No.  16,930. 

Amsden  v.  Talbot  Paving  Company. 

No.  16,931. 

CovAULT  V.  Talbot  Paving  Company. 

No.  16,932. 

Bbiscob  et  al.  v.  Talbot-Paving  Company. 

No.  16,933. 

Wheeler  v.  Talbot  Paving  Company. 

No.  16,934. 

Clouser  v.  Talbot  Paving  Company. 

No.  16,935. 

Carroll  v.  Talbot  Paving  Company. 
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'  Williamson  r.  The  State,  ex  rel. 

No.  16,936. 

Henlby  V.  Talbot  Paving  Company. 

No.  16,937. 

Thomas  v.  Talbot  Paving  Company. 

No.  16,938. 

HuBBABD  V.  Talbot  Paving  Company. 

From  the  Wells  Circuit  Ck)art.  • 

L.  Mockf  L,  B,  Simmons  f  H.  Bravmlee,  H.  J,  Pavlus,  D,  H,  FouUf 
and  A.  M.  Waitx,  for  appellant. 
J.  Morris,  B»  C,  Bell,  J,  M.  Barrett  and  8.  L.  Morris,  for  appellee. 

Hacknbt,  C.  J.— In  the  above  entitled  caaee,  the  appellee  sued  the 
several  appellants  to  enforce  liens  against  the  lots  of  said  several  ap- 
pellants for  the  improvement  of  a  part  of  Washington  street,  in  the 
town  of  Hartford  Gity,  njpon  which  improvement  said  several  lots 
abutted.  All  of  the  questions  involved  in  any  one  of  said  cases,  were 
presented  and  determined  adversely  to  the  appellants  by  this  court, 
in  the  case  of  Dowell  v.  Talbot  Paving  Co,,  138  Ind.  675.  Upon  the 
authority  of  that  case  the  judgments,  severally,  in  the  above  entitled 
cases  are  in  all  things  affirmed. 

DAiunr,  J.,  did  not  participate  in  the  consideration  of  these  cases. 

Filed  Oct.  81, 1894. 


No.  17,332. 

Williamson  v.  The  State,  ex  rel. 

From  the  De  Kalb  Circuit  Court. 

C,  M.  Ph{Uips,foT  appellant. 

A.  G.  Smithy  Attorney-General,  and  J.  Butler,  Prosecuting  Attorney, 
for  appellee. 

OoFPEY,  J.— This  was  a  prosecution  by  the  State  against  the  appel- 
lant, Norris  Williamson,  under  the  statute  providing  for  surety  of  the 
peace.  A  trial  of  the  cause  by  a  jury  resulted  in  a  verdict  in  favor  of 
the  State,  upon  which  the  court,  over  a  motion  for  a  new  trial,  rend- 
ered judgment,  and  required  the  appellant  to  enter  into  bond  to  keep 
the  peace. 


138    70U 
141     137 


00  SUPREME  COURT  OF  INDIANA. 


Haack  Treasarer,  etc.,  v.  First  National  Bank  of  Terre  Haute. 


The  appellant  assigns  as  error,  in  this  court,  that  the  circuit  coart 
€rred  in  overruling  his  motion  for  a  new  trial. 

The  only  Question  presented  for  our  consideration,  relates  to  the  suf- 
ficiency of  the  evidence  to  support  the  verdict  of  the  jury. 

We  have  carefully  read  the  evidence  in  the  cause,  and  while  we  find 
that  it  is  not  as  satisfactory  as  could  be  wished,  it  can  not  be  said  it 
does  not  tend  to  support  the  verdict.  There  is  evidence  in  the  cause 
tending  to  support  every  material  charge  in  the  affidavit  upon  which 
the  prosecution  rests.  Its  weight  was  wholly  for  the  jury.  We  can 
not  disturb  the  verdict  on  the  weight  of  the  evidence. 

Judgment  affirmed. 

Filed  Sept.  19, 1894. 


No.  16,912. 

» 

Hauck,  Treasurer,  Etc.,  v.  First  National  Bank  of 

Terre  Haute,  Indiana. 

From  the  Vigo  Circuit  Court. 

-4.  O.  Smith,  Attorney-General,  S.  B,  HamUl  and  P.  Jf.  Foley ^  for 
appellants. 
J.  Jump,  J,  E.  Lamb  and  J,  C.  Davis,  for  appellee. 

CoFFBY,  J. — ^The  question  involved  in  this  case,  is  identical  with  the 
principal  question  involved  in  the  case  of  Jones.  Treas.,  v.  MushviUe 
NaVl  Bankj  138  Ind.  87,  and  upon  the  authority  of  that  case,  the  judg- 
ment in  this  case  is  affirmed. 

Filed  May  29, 1894. 
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ABANDONMENT. 
See  Desd,  3. 

ACCEPTANCE. 
See  Contract,  2, 3 ;  Highway,  3. 

ACTION. 
See  Administbatob  ;    Practicb,  2, 7. 

ADMINISTRATOR. 

See  Taxes,  12. 

Court  Control  of, — May  be  Ordered  to  Dismiss  Action. — Costs, — Legacy. 
— Distribution, — Foreclosure  of  Mortgage. — It  is  within  the  power 
of  the  circuit  court,  having  probate  jurisdiction,  to  order  an  ad- 
ministrator with  the  will  annexed  to  dismiss  a  suit  in  another 
court  to  foreclose  a  mortgage  against  legatees^  upon  a  showing  by 
the  latter  that  the  debts  of  the  estate  are  paid ;  that  the  same  is 
ready  for  final  settlement ;  that  the  mortgage  debt  is  less  than 
their  share,  and  that  they  are  willing  to  accept  the  amount  of 
such  debt  upon  distribution ;  and  if  it  appears  that  the  suit  was 
wrongfully  brought,  it  may  be  ordered  dfismissed  at  the  admin- 
istrator's costs.  Baugh,  Admr.y  v.  Weis  et  al.,  42 

ADVERSE  POSSESSION. 
See  Real  Estate,  2;  Title,  1,  2. 

AFFIDAVIT. 

See  Change  of  Venue;  Divorce,  1 ;   Evidence,  4;   New  Trial,  3,  9; 

Surety  of  the  Peace,  1,  2. 

AGENCY. 
See  Common  Schools,  4;  Contract,  1. 

ANSWER. 
See  Harmless  Error  ;  Pleading,  6, 10. 

APPEAL. 

See  Supreme  Court  Practice  ;  County  Commissioners,  1 ;  Evidence^ 

5,  7;  Judgment,  7,  8. 

1.  Dismissal, — When  Prosecuted  Under  Decedent* s  Act,  When  Under  the 
Code, — Where  an  administrator  petitioned  for  an  order  to  sell 
land  to  satisfy  an  allowed  claim  secured  by  a  lien  on  the  land, 
and  other  creditors  being  made  parties  thereto  upon  their  own 
motion,  filed  a  cross-complaint  to  which  the  claimant  was  made 
a  party,  and  issues  being  joined  on  the  cross-complaint,  the  trial 
resultea  in  a  judgment  thereon  against  the  claimant,  setting 
aside  and  disallowing  the  claim,  an  appeal  from  such  proceeding 
is  governed  by  the  decedent's  act ;  and  if,  in  such  case,  an  ap- 

Seal  is  desired  to  be  prosecuted  after  the  expiration  of  the  thirty 
ays  allowed  by  statute,  leave  must  be  obtained  of  the  appellate 
triounal,  in  accordance  with  the  statute.  Beaty  v.  Voris^  265 

(701) 
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2.  Dismissal. — Failure  to   Paycy  Number  Lines,  and  Make  Marginal 
Notes, — When  will  not  be  Eeinstated, — Where  an  appeal  has  been 

dismissed  for  failure  to  make  marginal  notes  and  for  failure  to 
number  the  lines  and  pages,  in  accordance  with  rule  31  'of  this 
court,  the  appeal  will  not  be  reinstated  where  no  excuse  is  shown 
for  the  noncompliance  with  the  rule  before  dismissal. 

Egan,  by  Next  Friend,  v.  Ohio,  etc,,  B.  W.  Co.,  274 

APPEARANCE. 
See  Judgment,  4. 

APPELLATE  COURT. 

See  Constitutional  Law,  4,  6. 

Jurisdiction. — Money  Demand. — Where  the  amount  in  controversy  on  a 
money  demand  is  less  than  $3,500,  the  jurisdiction,  on  appeal,  is 
in  the  Appellate  Court.     Midland  R.  W.  Co,  v.  State,  ex  rel.,  279 

APPRAISEMENT. 
See  Waterworks  Company,  1,  2. 

ARGUMENT  TO  JURY. 
See  Surety  of  the  Peace,  7. 

ARREST. 

See  Fugitive. 

ASSIGNMENT  OF  ERRORS. 

See  Supreme  Court  Practice,  6. 

Negligence, — Instruction  to  Find  for  Party, — Practice. — ^Where,  in  an 
action  for  negligence,  the  trial  court  instructs  the  jury  to  find 
a  verdict  for  the  defendant,  an  assignment  of  error,  on  appeal, 
that  "the  court  erred  in  taking  the  case  from  the  jury,"  is  not  a 
proper  one,  and  presents  no  question. 

Meador  v.  Lake  Shore,  etc,,  B,  W.  Co,,  290 

ATTORNEY-GENERAL. 
See  Parties,  5. 

ATTORNEY'S  LIEN. 
See  Pleading,  3. 

BANKRUPTCY. 
See  Judgment,  10. 

BANKS  AND  BANKING. 
See  Parties,  1 ;  Taxes,  2 ;  Township  Trustee,  1,  5. 

BILL  OF  EXCEPTIONS. 

See  Instructions  to  Jury,  1,  3;  Practice,  8. 

1.  When  not  Properly  in  Becord,—Not  Included  in  Clerk'* s  Certificate 
to  Transcript, — Motion  to  Bequire  Clerk  to  Amend  His  Certificiite. — 
Where  what  purports  to  be  a  bill  of  exceptions  is  in  the  trans- 
cript, but  the  certificate  of  the  clerk  to  the  transcript  does  not 
include  such  bill,  and  upon  motion  by  the  appellant  to  require  the 
clerk  to  amend  his  certificate  so  as  to  identify  and  include  such 
bill,  the  clerk  made  a  return  to  an  order  requiring  him  to  show 
cause  why  he  should  not  so  certify,  that  the  longhand  manuscript 
of  the  evidence  included  in  said  till  was  never  filed  in  the  lower 
court;  that  the  bill  of  exceptions  was  only  in  his  hands  long 
enough  to  place  the  file  mark  upon  the  same,  and  was  then  taken 
into,  and  remained  in,  the  hands  of  appellant's  counsel  until  af- 
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ter  the  transcript  herein  was  prepared  and  certified,  and  was  then 
attached  to  the  transcript  by  counsel ;  that  the  precipe,  for  the 
transcript  did  not  require  him  to  include  a  bill  of  exceptions,  and 
that  he  is  unable  to  identify  the  bill  in  the  transcript  as  that 
which  was  filed  in  his  office,  and  believes  it  not  to  be  the  same ; 
and  affidavits  are  filed  with  and  made  a  part  of  the  return,  alleg- 
ing that  the  longhand  manuscript  is  not  the  same  which  was  pre- 
Eared  and  certified  by  the  stenographer,  but,  without  authority, 
as  been  amended  since  prepared  and  filed, — ^the  appellate  tribu- 
nal can  not  require  the  clerk  to  amend  his  certificate,  as  doubts 
exist  as  to  the  identity  of  the  bill,  and  the  court  must  treat  the 
record  as  not  containing  such  bill. 

LouifFville,  etc.,  B.  W.  Co.  v.  Kendally  313 

2.  Beporter^s  Longhand  Manuscript  of  Evidence. —  When  not  in  Beo 
ord. — Where  what  purports  to  be  a  stenographer's  longhand  man- 
uscript of  the  evidence  in  the  case  is  found  with  the  record,  but 
in  no  way  attached  to  it,  and  the  record  shows  no  writ  of  certiorari 
prayed  for  or  issued,  by  which  it  was  brought  up,  and  the  manu- 
script is  not  certified  to  as  "filed  with  the  clerk  of  the  court,"  nor 
as  "incorporated  in  the  bill  of  exceptions,"  and  the  clerk's  cer- 
tificate does  not  appear  with  the  transcript  for  any  purpose,  the 
manuscript,  and  consequently  the  evidence,  is  not  in  the  record. 

Downey  v.  Head,  503 

3.  Omission  of  Some  Evidence. — Questions  Arising  Upon  Evidence. — 
Practice, — Where  the  bill  of  exceptions  affirmatively  shows  that 
evidence  was  introduced  which  is  omitted  from  tne  transcript, 
the  statement  of  the  bill  that  it  contains  "all  the  evidence  given 
in  the  cause,"  will  not  prevail,  and  no  question  arising  upon  the 
evidence  will  be  considered.      Board,  etc.,  v.  Wagner,  Admr^,  609 

BRIDGE. 
Seer  Negligbncb,  3. 

1.  Complaint. — Motion  to  Make  More  Specific, — Where  a  complaint 
alleges  an  injury  while  crossing  "a  bridge  over  a  natural  water- 
course," and  alleges  that  the  bridge  was  one  which  it  was  the 
duty  of  the  county  to  maintain,  and  that  it  constituted  part  of  a 
public  highway,  a  motion  to  make  the  pleading  more  specific,  by 
setting  out  more  particularly  the  character,  size  and  description 
of  the  watercourse,  and  the  character,  size  and  position  of  the 
bridge  over  the  same,  may  be  properly  overruled. 

Board,  etc.,  v.  Wagner,  Admr.,  609 

2.  Duty  of  County  to  Maintain  Bridges. — Personal  Injury. — Under  sec- 
tion 2892,  R.  S.  1881,  the  board  of  county  commissioners  is  charged 
with  the  duty  of  causing  all  bridges  in  the  county  to  be  kept  in 
repair,  whether  they  cross  natural  or  artificial  watercourses,  and 
for  a  breach  of  this  duty,  resulting  in  injury  to  a  traveler,  without 
contributory  fault  the  county  is  liable.  lb. 

3.  Character  of  Bridge. — No  matter  by  whom,  when  or  for  what  pur- 
pose built,  or  whether  temporary  or  permanent,  as  soon  as  it  be- 
comes the  duty  of  the  board  of  commissioners  to  maintain  the 
bridge,  that  duty  permits  no  other  consideration  than  the  reason- 
able safety  of  the  persons  crossing  it  in  a  proper  manner.         lb. 

BURDEN  OF  PROOF. 

See  Special  Finding,  4, 

CANCELLATION  OF  INSTRUMENT. 
See  Conveyance,  2. 
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CENSUS. 
See  EviDEKCB,  4. 

CERTIFICATE  OF  PURCHASE. 
See  Guardian  and  Wabd,  1. 

CHANGE  OF  VENUE. 
See  Practice,  9. 

Sufficiency  of  Affidavit, — Court  Eules. — An  affidavit  for  a  change  of 
venue,  made  after  the  time  limited  by  court  rule,  is  not  sufficient 
where  it  states  no  legal  excuse  for  not  making  the  application 
within  the  time  fixed  by  the  rules  of  the  court. 

City  of  Columbus  v.  Straasnety  301 

CITY. 

See  Election,  5;   Municipal  Corporation,  1,  2,  3,  4,  6,  7,  8,  9,  10^ 

11;  Nuisance,  2. 

CITY  CLERK. 
See  Taxes,  6. 

CLERICAL  ERROR. 
See  New  Trial,  9. 

COLLATERAL  ATTACK. 
See  Gravel  Road,  5. 

COLOR  OF  TITLE. 
See  Title,  2.  • 

COMMON  SCHOOLS. 
See  Deed,  4. , 

1.  Tovonship  Trustee. — Enumeration  Report. —  When  Binding  on  Super^ 
intendent. — ^The  enumeration  made  by  a  school  trustee,  of  chil- 
dren who  are  of  school  a^  in  his  township,  when  properly  and 
regularly  reported,  is  binding  and  conclusive  on  the  county 
superintendent,  and  he  must  make  it  the  basis  of  his  report  to 
the  State  superintendent. 

Young,  County  Supt.,  etc,,  v.  State,  ex  rel.,  206 

2.  County  Superintendent. —  Report  of. — Mandamus. —  SUUute  Con- 
strued,— Parties  Plaintiff, — ^The  duties  required  of  the  county 
superintendent  by  the  provisions  of  section  4431,  R.  S.  1881,  are 
ministerial  onlv,  and  he  may  be  compelled,  by  mandate,  to  per- 
form them,  and  in  such  case  the  trustees  are  proper  parties  to  en- 
force the  performance.  lb. 

3.  Tovonsfiip  Trustee, — Enumeration  Report, — Statute  Construed, — The 
provisions  of  section  4430,  R.  S.  1881,  in  so  far  as  they  aSect 
township  trustees,  are  penal,  and  apply  only  where  the  trustee 
has  failed  to  file  any  report,  and  have  no  application  where  a  re- 
port in  proper  form,  duly  verified,  has  been  filed.  lb. 

4.  School  Revenue. — Distribution, — Control  and  Title  Remain  in  the 
State. -^School  Corporations  Agents  of  the  State. — The  distribution 
of  school  revenue  to  the  school  corporations  of  the  State  does  not 
change  the  title  or  ownership  of  the  mone^.  The  persons  to 
whom  the  money  is  entrusted,  and  to  whom  it  is  delivered,  hold 
it  as  the  agents  of  the  State,  and  the  State  does  not  lose  its  con- 
trol over  it  until  it  is  paid  out  for  tuition  purposes. 

State,  ex  rel.,  v.  McClelland,  TV.,  395 
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COMPLAINT. 

See  Bridge,  1;  Divorce,  2;  Fraudulent  Conveyance,  2;  Injunc- 
tion, 1 ;  Master  and  Servant,  4 ;  Mechanic's  Lien,  1 ;  Negli- 
gence, 1;  Pleading,  1,  5,  7,  8,  9;  Practice,  1;  Taxes,  11;  Vari- 
ance. 

CONCLUSIONS  OF  LAW. 

See  Drainage,  2 ;  Taxes,  6. 

CONCURRING  CAUSE. 
See  Railroad. 

CONDITION. 
See  Deed,  1. 

CONDITION  SUBSEQUENT. 
See  Conveyance,  2. 

CONSIDERATION. 
See  Specific  Performance. 

CONSTITUTIONAL  LAW. 

See  Gravel  Road,  3 ;  Municipal  Corporation,  1 ;  Township  Trustee, 

2,  6. 

1.  When  Constitutional  Question  loill  not  be  Passed  Upon. — Practice, — 
A  constitational  question  will  not  be  passed  upon  unless  neces- 
sary to  a  determination  ol  the  merits  of  the  case. 

CummingSf  Treas.,  v.  Stark,  94 

2.  Unexpended  Balance  of  School  Bevenue  in  Sands  of  School  Corpora- 
tions,— Act  of  March  3dy  1893, — Statute  Construed, — ^The  act  of 
March  3d,  1893  (Acts  1893,  pp.  195-6),  providing  *'that  any  school 
corporation  not  expending  the  sum  total  of  the  tuition  Revenue 
apportioned  to  it  by  the  State,  shall,  on  the  first  Monday  in  July 
annually,  report  to  and  return  to  the  county  treasurer  of  the 
county  in  which  said  school  corporation  is  situated,  the  unex- 
pended balance  of  tuition  revenue  from  said  source  in  excess  of 
|lOO,  and  the  county  auditor  of  said  county  shall  include  all  such 
unexpended  balances  in  his  report  to  the  State  Superintendent 
of  Public  Instruction,  as  revenue  collected  in  his  county  and 
ready  for  distribution  at  the  next  apportionment,''  and  providing 
a  penalty,  is  constitutional  and  valid. 

State,  ex  r«/.,  v.  McClelland,  2V.,  395 

3.  Validity  of  Act, — Scope  of  Consideration, — With  the  justice,  the 
propriety,  the  policy,  the  advisability  or  desirability  of  a  statute, 
the  courts  can  have  nothing  whatever  to  do,  so  long  as  the  act 
does  not  infringe  some  provision  of  the  constitution.  State  or 
Federal,  or  some  valid  treaty  or  law  of  Congress.  lb, 

4.  When  Question  duly  Presented. — Appellate  Court  Jurisdiction. — 
Where  a  constitutional  question  is  so  pertinent  to  the  record  and 
presented  by  counsel  in  such  apparent  good  faith  supported  by 
argument,  that  the  court  naturally  feels  it  to  be  a  duty  to  pass 
upon  and  decide  the  question  one  way  or  the  other,  the  constitu- 
tionality of  the  statute  is  in  question,  and  duly  presented  within 
the  meaning  of  the  statute,  Acts  1893,  p.  30,  exception  1. 

Dowell  V.  Talbot  Paving  Co,,  675 

5.  When  Question  not  duly  Presented. — Appellate  Court  Jurisdiction. — 
But  if  the  statute,  the  constitutionality  of  which  is  thus  assailed, 
is  not  material  to  the  determination  of  the  appeal,  and  the  ca6< : 

'   Vol.  138—45 
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may  be  decided  and  finally  determined  without  deciding  sach 
constitutional  question,  then  the  constitutional  question  is  not 
presented  within  the  meaning  of  such  statute.  lb. 

CONTRACT. 

See  County  Commibsionkks,  1,  2,  3,  4;  Estoppel;  Fraudulent  Con- 
veyance, 4 ;  Municipal  Corporation,  12 ;  Parties,  3 ;  Party  in 
Interest  ;  School  Township,  1,  2,  3,  4,  5,  6,  7,  8,  9 ;  Specific 
Performance;  Trust,  1. 

1.  Agent. — Parol  Authority  to  Sign. — Parol  Evidence. — Specific  Per- 
formance.— Where  a  contract  for  the  sale  and  conveyance  of  land 
is  made,  and  signed  by  one  person  (A)  as  owner,  and  the  com- 
plaint for  specific  performnce  discloses  the  fact  that  the  land 
was  held  in  common  by  A  and  several  others,  and  alleges  that  A 
signed  the  contract  for  himself  and  for  such  other  owners  as  their 
authorized  agent,  the  authority  of  A  to  sign  the  contract  may  be 
proven  by  parol.  Tewksbury  v.  Hotcard,  103 

2.  For  Benefit  of  Minor. — Acceptance. — ^Where  a  party  for  whose 
benefit  a  contract  has  been  made  is  a  minor,  it  is  not  necessary 
that  he  should  accept  the  same,  as  the  law  puts  in  an  acceptance 
for  him.  Copeland,  Exr.,  v.  Summers,  219 

3.  For  Benefit  of  Another. — Acceptance. — If  a  person  in  whose  favor 
a  contract  has  been  made  was  at  the  time  an  adult,  the  subse- 
quent bringing  of  an  action  based  on  the  contract  is  a  sufilcient 
acceptance  of  the  same.  lb. 

4.  Construction  with  Will  and  Deed. —  Title. —  Testamentary  Disposi- 
tion,— From  the  fact  that  a  deed,  a  contract,  and  will  should  all 
be  construed  together,  for  the  purpose  pf  ascertaining  the  inten- 
tion of  the  parties,  it  does  not  necessarily  follow  that  all  such 
instruments  executed  at  that  time  are  to  be  regarded  as  a  testa- 
mentary disposition  of  the  property  named  therein,  and  that 
title  to'  the  property  named  in  the  deed  did  not  pass  to  the 
grantee.  '  lb. 

5.  WHtten. — Duty  of  Court  to  Construe. — Ambiguity. — Evidence  as  to 
Situation y  etc.,  of  Parties.  —  Practice. — Incases  arising  out  of 
written  contracts  or  instruments  it  is  always  for  the  court  to  con- 
strue the  language  and  make  the  interpretation,  and  it  is  for 
the  purpose  of  informing  the  court's  mind,  when  he  thinks  there 
is  ambiguity  in  the  instrument,  that  evidence  is  heard  as  to  the 
situation  of  the  parties  and  their  surroundings,  in  order  to  con- 
strue it  and  lay  down  the  rule  concerning  their  rights  thereunder. 

Beid  V.  JKlein,  484 

CONTRACTOR. 
See  Municipal  Corporation,  12;  Statute  Construed,  1. 

CONTRIBUTORY  NEGLIGENCE. 

See  Highway,  4 ;  Negligence,  6. 

Attempt  of  Eleven  Year  Old  Boy  to  Pass  Through  a  Train  Standing  across 
Street. — Appearance  of  Safety  Created  by  Bailroad  Company. — 
Where  a  school  boy,  eleven  years  of  age,  had  stood  on  the  side- 
walk five  or  six  minutes  in  a  heavy,  cold  rain,  waiting  for  a 
chance  to  get  across  the  railroad,  on  his  way  home  at  noon,  the 
roadway  at  that  point  being  very  deep  with  mud,  the  train  hav- 
ing come  to  a  standstill,  and  the  engineer  having  left  his  usual 
post  on  the  engine,  it  was  not  negligence  for  the  hoy,  by  permis- 
sion and  direction  of  the  flagman  at  such  crossing,  to  attempt  to 
pass  through  the  train  at  the  coupling  of  two  cars,  as  he  had 
often  done  before  in  safety,  at  the  direction  of  the  flagman,  the 
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boy's  action  being  justified  by  the  appearance  of  safety  created 
by  the  railroad  company.    Cleveland,  etc.,B,  W,  Co,  v.  Keely,  600 

CONVEYANCE. 

SeeDsBD,  1,  5;    Description,  2;   Estoppel;   Parties,  3;   Specific 

Performance;  Trust,  1. 

1.  From  Father  to  Son  on  Consideration  of  Maintenance,  etc.,  for  Re- 
mainder of  Life. — Death  of  Son. — Action  to  Set  Aside  Conveyance. 
— Demand. —  Tender. — ^Where  a  father  conveyed  land  and  farm- 
ing implements  to  his  son  in  consideration  of  $500  and  a 
promise  by  the  son  to  give  him  a  home  with  him,  and  care  for  him 
in  sickness,  and  do  his  washing  and  mending,  for  the  remainder 
of  the  father's  life,  and  the  son  did  care  for  his  father,  and  furn- 
ished him  a  home,  as  per  agreement,  for  more  than  six  years, 
when  the  son  died,  having  never  paid  the  |500  which  was  evi- 
denced by  a  note,  the  widow  and  infant  children  of  the  son  hav- 
ing abandoned  the  father,  home,  and  land  shortly  after  the  son's 
death,  over  the.  father's  advice  and  objection,  anS  never  returned 
to  look  after  or  care  for  him,  it  was  not  necessary,  before  insti- 
tuting an  action  to  set  aside  the  conveyance  and  cancel  the  note, 
that  the  father  should  demand  a  performance  of  the  contract  or 
that  the  land  be  restored  upon  a  tender  of  the  note,  as  neither  the 
administrator,  the  widow,  nor  infant  children,  could  have  restored 
the  land,  and  revested  the  father  with  complete  title  if  the  note  had 
been  surrendered  to  them.  Cree,  Admr.,  v.  Sherfy,  354 

2.  Condition  Subsequent,  Breach  of. — Reversion. — Action  to  Set  Aside 
Conveyance. — Qtiieting  Title. — Cancellation  of  Note. — In  such  case, 
the  court  held  that  the  deed  was  made  upon  a  condition  subse- 
quent, viz :  Home,  maintenance,  support,  etc.,  for  the  remainder 
of  his  life,  and  that  upon  the  breach  of  such  condition  in  the 
manner  above  stated,  the  title  reverted  to  the  grantor,  and  that 
the  father's  title  in  the  same  should  be  quieted,  and  thefoOO  note, 
above  mentioned,  canceled.  lb. 

COSTS. 

See  Administrator. 

Overruling  Motion  to  Betax. — When  not  Error. — ^There  was  no  error  in 
overruling  a  motion  to  retax  all  costs  against  defendants,  where 
part  of  such  costs  were  properly  taxable  against  the  plaintiff. 

Hawkins  v.  Stanford,  Tr.,  267 

COUNTY. 
See  Bridge,  2;  Negligence,  3. 

COUNTY  AUDITOR. 
See  Taxes,  4,  8,  14, 

COUNTY  COMMISSIONERS. 
See  Parties,  2. 

1.  Contract  for  Stationery  .—Administrative  Act. — No  Appeal  from. — 
The  act  of  the  board  of  county  commissioners  in  entering  into 
a  contract  for  the  purchase  of  stationerv  for  the  county  is  an 
administrative  one,  from  which  an  appeal  will  not  lie. 

Board,  etc.,  v.  Qillies,  667 

2.  Contract  for  Stationery,  When  Void. — Injunction. — If,  in  perform- 
ing such  act,  the  board  fails  to  comply  with  the  requirements  of 
the  statute,  the  act  of  the  board  is  void,  and  it  may  be  so  declared, 
and  injunction  will  lie  to  prevent  the  board  from  carrying  out 
the  terms  of  such  contract.  lb. 
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3.  Void  Contract. — Injunction, — Estoppel, — Stationery. — ^The  fact  that 
the  plaintiff » in  an  injunction  proceeding  against  the  board  of 
commissioners  and  other  defendants  to  restrain  them  from  taking 
any  action  under  such  void  contract,  and  to  have  such  contract 
declared  void,  had  endeavored  to  become  a  bidder  before  the 
board  on  such  contract,  could  not  prevent  him  from  bringing  an 
action  as  a  taxpayer,  for  the  purposes  aforesaid.  lb. 

4.  Contract  for  Stationery. — Must  be  Made  in  Strict  Compliance  with 
the  Letter  and  Spirit  of  the  Statute. — In  making  a  contract  for 
stationery  for  the  county,  the  statements  re(^uired  of  the  county 
officers,  the  notice  to  bidders,  and  the  reception  and  examination 
of  bids  are  the  essence  of  the  law  governing  such  transaction,  and 
the  board  must  exercise  their  powers  in  this  regard  in  strict  com- 
pliance with  the  letter  and  spirit  of  the  statute.  lb. 

COUNTY  SUPERINTENDENT. 
See  Ck>MHON  Schools,  1,  2. 

COURT  RULES. 
See  Change  op  Venue. 

CRIMINAL  LAW. 
See  SuEETY  OF  THE  PEACE,  S ;  Vekdict,  1. 

1.  Bape. — When  Evidence  of  Another  Crime  Admissible. — Keeping  House 
of  Prostitution. — In  a  prosecution  for  rape,  it  is  competent  for 
the  State  to  prove,  for  tne  purpose  of  showing  a  motive  for  the 
crime  of  rape,  that  t)ie  place  to  which  the  defendant  took  the 
prosecuting  witness  was  a  house  of  prostitution  kept  by  him. 

Cross  V.  State,  254 

2.  Larceny. — By  Husband  of  Wife's  Money. — Under  the  enabling 
statutes  of  this  State  the  husband's  interest  in  his  wife's  p>er- 
sonal  property  is  abolished,  and  he  may  be  convicted  of  the  lar- 
ceny of  her  money.  Beasley  v.  State^  552 

3,.  Larceny  by  Trick  and  Artifice. — One  who  obtains  money  or  goods 
by  some  fraudulent  trick  or  artifice,  and  carries  them  away,  is 
guilty  of  larceny.  '  lb. 

4.  Facts  of  Case. — For  facts  held  sufficient  to  constitute  larceny  by 
a  husband  of  his  wife's  money,  by  trick  and  artifice,  see  the 
opinion.  lb. 

CROSS-COMPLAINT. 

See  Pleading,  3 ;  Practice,  2, 8. 

CUSTOM. 
See  Negligence,  2. 

DAMAGES. 

See  Master  and  Ssbvant,  6 ;  Pleading,  7 ;  Supreme  Court  Practice,  4. 

Personal  Injury. — Combined  Causes. — Several  Liability. — If  two  causes 
combine  to  produce  injuries,  defendant  is  not  relieved  of  liability 
because  it  is  responsible  for  only  one  of  such  causes ;  provideil 
the  plaintiff  is  free  from  contributory  negligence. 

Toiion  of  Fowler  v.  Linqidst,  566 

DECEDENTS'  ESTATES. 

See  Administration  ;  Appeal,  1. 

Setting  Aside  Final  Settlement. — Partnership, — Judgments. — Payment  by 
Partner. — Subrogation . — Pleading. — Parties . — Misjoinder  of  Causes 
of  Action. — Motions  to  Make  Specific. — A  complaint  by  S.  to  set 
aside  an  administrator's  final  settlement  alleged  that  S.,  I.,  and 
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W.,  the  decedent,  were  partners  until  the  latter 's  death ;  that  upon 
the  death  of  W.  the  firm  was  indebted  in  the  sum  of  $4,000;  uiat 
during  the  administration  of  W/s  estate  judgments  aggregating 
more  than  $3,000  were  rendered  against  the  estate  and  S.  and  I., 
upon  said  indebtedness ;  that  all  the  assets  of  the  firm  had  been 
exhausted  in  paying  other  indebtedness ;  that  W.  left  property, 
real  and  personal,  to  the  value  of  $10,000,  with  no  debts  except 
those  of  the  firm,  and  that  his  heirs,  the  other  defendants,  took, 
and  have  since  held,  possession  of  said  property ;  that  the  ad- 
ministrator refused  to  pay  any  part  of  the  judgments,  and  S.  was 
compelled  to  pay  the  same  to  protect  his  own  property ;  that  in- 
tending to  prevent  the  plaintiff  from  filing  a  claim  against  the  estate 
forthesums  so  paid,  the  administrator  had  filed  and  procured  the 
approval  of  a  final  settlement  report,  without  any  showing  that  the 
judp^ments  had  been  paid  and  without  paying  them;  that  the 
plaintiff  and  the  judgment  creditors  had  no  actual  knowledge  or 
notice  of  the  filing  or  approval  of  said  report,  and  were  not  pres- 
ent in  court.  While  there  were  incidental  allegations  as  to  sub- 
rogation, the  only  relief  granted  was  the  setting  aside  of  the  re- 
port. 

Meldy  That  there  was  no  error  in  overruling  the  motion  to  make  the 
allegations  as  to  the  property  left  by  the  decedent,  and  as  to  the 
exhaustion  of  the  firm's  assets,  more  specific. 

Held,  also,  That  there  is  no  harmful  misjoinder  of  causes  of  action. 
(Section  341,  R.  S.  1881.) 

Held,  also,  That  I.  was  not  a  necessair  party  to  the  action. 

Held,  also,  That  the  complaint  is  good  as  against  a  demurrer  for  want 
of  facts. 

Held,  also,  That  the  payment  of  the  judgments  by  the  plaintiff  did 
not  extinguish  them,  but  that,  under  the  statute  (sections  1214 
and  1215,  R.  S.  1881),  they  remained  in  force  for  the  benefit  of  S. 

Held,  also,  That  under  the  statute  it  is  not  necessary  that  the  whole 
debt  should  have  been  paid  at  the  time  of  the  settlement,  but 
that  it  is  sufficient  if  it  has  been  paid  when  contribution  is  sought. 

Harter,  Admx.,  v.  Songer,  161 

DECREE. 
See  FoBMBR  Adjudication. 

DEDICATION. 
See  Highway,  2,  3. 

DEED. 

See  CoNTRAcrr,  4;  Conveyance;  Description,  2, 3;  Mechanic's  Lien, 

3 ;  Reformation  of  Instrument. 

1.  Conveyance  to  School  Township  for  School  Purposes. — Implied  Con- 
dition,— Beversion. —  IHtle, — Where  land  is  conveyed  by  warranty 
deed  to  a  school  township,  **for  the  use  of  the  common  schools, 
without  any  expressed  condition,  there  is  no  implied  condition  by 
which  the  property  would  revert  to  the  grantor,  upon  a  mere 
nonuser  of  the  same  for  school  purposes,  the  title  being  as  good 
as  could  be  made  to  a  school  township. 

Newpoint  Lodge,  No.  255,  Free  and  Accepted  Masons  v.  School  Town 
of  Newpoint,  141. 

2.  School  Property. —  Township  Trustee.  — Negligence. — Forfeiture. — 
Any  negligence  or  inattention  to  duty  on  the  part  of  the  school 
trustee  could  not  work  a  forfeiture  of  the  property,  of  which  he 
had  but  temporary  charge.  lb. 
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3.  School  Property. — Relocation  of  School-House. — AhandonmetU. — 
The  locating  of  the  school-hoase  on  different  ground,  and  the  as- 
ing  of  the  old  school-house  and  grounds  for  public  meetings,  the 
house  being  supplied  for  such  purpose  with  temporary  seats  hy 
the  trustee,  do  not  amount  to  an  abandonment  of  the  premises. 

lb. 

4.  Construction  by  Parties. — When  will  not  Prevail. —  Common  Schools. 
— A  construction  placed  on  a  deed  by  the  parties,  where  it  is  a 
conveyance  to  a  school  township,  for  the  use  of  the  common 
schools,  will  not  prevail  over  the  plain  terms  of  the  deed  which 
is  in  strict  compliance  with  the  statute.  lb. 

5.  Conveyance  to  Grantee* s  ^^ Heirs. ^^ — When  Void  for  Uncertainty. — A 
deed  purporting  to  convey  real  estate  "to  Francis  Carrico*s  heirs," 
Francis  Carrico  being  alive,  is,  in  the  absence  of  words  show- 
ing that  the  grantor  intended  the  term  "heirs"  to  mean  "chil- 
dren," void  for  uncertainty,  and  upon  the  death  of  the  grantor^ 
without  further  alienation,  the  real  estate  descends  to  his  heirs. 

Booker  v.  Tarwater,  385 
DEFENSE. 

8ee  TiENDER. 

DELIVERY. 
See  Party  in  Interest. 

DEMAND. 
See  Conveyance,  1 ;  School  Township,  2. 

DEMURRER. 

See  Harmless  Error;  Practice,  7;  Waiver. 

Defect  of  Parties  Defendant. — Failure  to  Designate  Proper  Parties. — 
Waiver. — Where  a  demurrer  on  the  ground  of  defect  of  parties 
defendant  does  not  designate  the  proper  parties,  the  demurrer  is 
insufficient  in  form,  and  the  objection  is  thereby  waived. 

State,  ex  rel.,  v.  McClelland,  2>.,  395 

DESCRIPTION. 
See  Real  Estate,  1,  2 ;  Taxes,  9. 

1,  Beal  Estate. — Omission  of  State. — Parol  Evidence. — Judicial  Notice. 
— Where  the  description  of  land  is  complete  in  every  respect, 
except  the  county  and  St^te  wherein  the  land  is  situated,  are 
omitted,  the  description  being  by  section,  township  and  range, 
the  court  takes  judicial  notice  that  there  could  be  but  one  such 
description  in  this  State,  the  fact  that  the  land  is  located  in  this 
State,  may,  under  proper  averments  in  the  complaint  to  that 
effect,  be  proven  by  parol.  Tewksbury  v.  Howard,  103 

2.  Deed. — Conveyance. — Heal  Estate.— ^^  South  Line  of  Street.'"— *  'Xorth 
Line  of  the  Railroad  ^rac^^"— In  a  deed  of  convevance  was  the  fol- 
lowing description :  ''Beginning  on  a  line  divicUng  the  northeast 
quarter  of  section  15,  township  20,  range  10  east,  at  a  point  rang- 
ing with  the  south  line  of  Adams  street,  Muncie;  thence  south 
with  said  quarter  section  line  to  the  north  line  of  the  'railroad 
track;*  thence  eastwardly  far  enough  to  make  three  acres  by  a 
line  from  thence  north  to  a  point  running  with  said  street  afore- 
said, and  therewith  westwardly  to  the  place  of  beginning." 
Questions:  (1)  Where  is  the  stalling  point  of  the  description, 
in  the  south  line  of  the  street  as  it  then  was  (45  feet  wide),  or  in 
the  south  line,  as  shown  by  the  recorded  plat  (60  feet  wide)? 
(2)  What  was  the  terminus  of  such  line  on  tlie  south,  designated 
by  the  words  "north  line  of  the  railroad  track V* 
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Held,  (1)  that  the  starting  point  of  the  description  was  in  the  south 

line  of  the  street  as  estahlished  by  the  recorded  plat. 
Heldf  (2)  that  such  line  terminated  at  the  north  rail  of  the  railroad 

track,  the  terms  '* railroad  track"  and  ^* railroad  ri^ht  of  way" 

having  separate  and  distinct  ineaningB. 
Seldf  also,  that  when  anything  exists  to  meet  the  call,  an  ambiguity 

can  not  exist.  Beid  v.  Klein^  484 

3.  When  can  not  he  Varied  by  Extrinsic  Evidence. — Where  there  is  no 
equivocation  in  the  language  of  a  description,  and  there  are 
present  objects,  monuments,  lines,  streets  or  places  answering  the 
call  in  the  deed,  no  ambiguity  exists,  and  the  rule  applies  that  the 
effect  of  a  written  instrument  can  not  be  varied. by  extrinsic  evi- 
dence, lb. 

DISCRETION. 

See  Municipal  Cobporation,  4. 

»  DISCRIMINATION. 
See  Municipal  Corporation,  1, 

DISTRIBUTION. 
See  Administrator  ;  Will,  2. 

DITCH. 
See  Drainage,  1,  5. 

DIVORCE. 

1.  Affidavit  of  Residence,  etc.— Before    Whom  Made. — In  a  divorce 

Proceeding,  the  affidavit  of  residence  and  occupation,  as  required 
y  the  statute,  may  be  made  before  any  officer  of  the  State  au- 
thorized to  administer  oaths.  Brown  v.  Brown,  257 

2.  Complaint,  Sufficiency  of. — Where  the  complaint  alleses  certain 
facts  quite  generally,  which,  upon  motion,  might  have  been  made 
more  specific,  but  others  are  specific  as  to  acts  of  cruelty,  the  com. 
plaint  can  not  be  held  insufficient.  lb. 

3.  Residence,  How  Established. — Statutory  Requirement  Indispensa^ 
ble. — Judicial  Notice. — Sufficiency  of  Evidence. — Where  residence 
is  proven  by  several  witnesses,  only  two  of  whom  appear  to  be 
freeholders,  the  residence  of  one  of  such  freeholders  not  being 
disclosed,  and  the  residence  of  the  other  being  given  as  ^'Bain- 
bridge,  Monroe  township,'*  the  court  will  take  judicial  notice 
that  the  latter  was  a  resiaent  freeholder  of  this  State,  but  can  not 
do  so  as  to  the  former ;  and  as  proof  of  residence,  as  required  by 
the  statute,  can  not  be  dispensed  with,  the  evidence  was  not  suffi- 
cient to  sustain  a  finding  for  plaintiff.  lb. 

DRAINAGE. 

1.  Ditch,  When  Not  Constructed  According  to  Plans  and  Specifications. — 
Commissioner's  Report. — Rejection. — Where  the  plans  and  specifi- 
cations and  the  order  of  the  court  require  that  a  ditch  be  so  con- 
structed that  the  banks  may  have  one  foot  of  slope  for  every 
foot  of  depth,  and  that  the  dirt  removed  from  the  ditch  should  be 
placed  at  least  two  feet  from  each  bank,  and  given  a  slope  of  one 
foot  to  each  foot  in  depth,  the  construction  of  the  ditch  with  per- 
pendicular banks,  and  the  dirt  removed  being  placed  at  the  re- 
quired distance  biit  not  being  given  the  required  slope,  is  not  a 
construction  according  to  the  plans  and  specifications  and  the  or- 
der of  the  court ;  and  under  such  a  state  of  facts,  the  report  of 
the  drainage  commissioner  that  the  ditch  had  been  constructed 
according  to  the  plans  and  specifications  should  be  rejected. 

Racer  v.  Wingatey  114 
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2.  Special  Finding. — Conclusion  of  Law, — Construction  According  to 
Order  of  Court, — ^The  finding  of  the  coart  **that  such  open  ditch,  as 
constructed,  has  been  completed  by  the  contractor,''  does  not 
show  that  the  work  has  been  done  according  to  the  plans  and 
specifications,  or  according  to  the  order  of  the  court,  and  is  not, 
therefore,  sufficient  to  authorize  a  conclusion  of  law  that  the  com- 
missioner is  entitled  to  a  judgment  approving  his  report.  Jb, 

3.  Judicial  Notice.— The  court  takes  judicial  notice  of  the  purpose 
of  plans  and  specifications  for  the  construction  of  a  ditch,  re- 
quiring the  banks  to  be  given  a  certain  slope.  lb. 

4.  Commissioner's  Report. — Exceptions. — ^oere. — CJould  the  fact  that 
the  ditch,  as  constructed,  is  as  beneficial  to  those  assessed  for  its 
payments  as  it  would  have  been  had  it  conformed  to  the  plans 
and  specifications,  be  put  in  issue  where  exceptions  are  taken  to 
the  commissioner's  report  that  the  ditch  has  been  constructed 
according  to  law?  lb. 

6.  Ditch. — Rights  of  Interested  Parties. — While  parties  assessed  for 
the  construction  of  a  ditch  may,  if  the  ditch  is  not  being  con- 
structed according  to  the  order' of  the  court,  have  the  contractor 
and  commissioner  cited  for  contempt  of  court,  yet  that  is  not 
their  only  remedjr.  Those  interested  in  the  construction  of  the 
ditch  have  the  neht  to  assume,  up  to  the  time  the  ditch  is  com- 
pleted, that  it  will  be  constructed  in  substantial  compliance  with 
the  order  of  the  court,  and  are  not  compelled  to  keep  watch  over 
its  construction.  lb. 

DRAINAGE  COMMISSIONER. 
See  Drainage,  1,  4. 

EASEMENT. 

Use  of  Stairway. — Destruction  of  Building. — Extinguishment  of  Right. — A 
reservation  of  such  a  right  of  way  over  a  stairway  and  hall  as  may 
**be  necessary  to  the  proper  use  and  occupancy  of  the  upper 
story"  of  a  building,  does  not  carry  an  interest  in  the  soil,  and 
the  destruction  of  the  building  by  fire  without  the  fault  of  the 
servient  owner,  extinguishes  the  right.  Shirley  v.  Crabb,  200 

EJECTMENT. 

See  Real  Estate,  2. 

Recovery. — Issues  Formed  by  General  Denial. — Relative  Strength  of  Title. 
Where  the  complaint  in  an  action  for  ejectment  is  answered  only 
by  general  denial,  the  plaintiff  must  recover,  if  at  all,  upon  the 
strenfifth  of  his  own  title,  and  not  upon  the  alleged  weakness  of 
his  adversary's  title. 

Silver  Creek j  etc.^  v.  Union  Limey  etc.f  Co.,  297 

ELECTION. 

1.  For  Adoption  of  Proposed  Measure. — Majority. — Failure  to  Vote.— 
Acquiescence. — Where  a  measure  is  proposed  to  the  people,  and 
its  adoption  made  to  depend  on  a  vote  of  the  majority,  those  who 
do  not  vote  are  considered  as  acquiescing  in  the  result  declared 
by  those  who  do  vote,  even  though  those  voting  constitute  a 
minority  of  those  entitled  to  vote. 

City  of  South  Bend  v.  Lewis,  512 

2.  When  Majority  of  all  Votes  Required.— Regular  Election. — Where  a 
question  is  required  to  be  submitted  at  a  certain  regular  election, 
and  is  made  to  depend  upon  a  majority  of  the  votes  caat  at  "such 
election,"  a  majority  of  all  the  votes  cast  at  the  election  is  meant, 


I 
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and  not  merely  a  majority  of  the  votea  cast  on  that  particular 
question.  /6. 

3.  When  Less  than  a  Majority  of  all  Votes  Sufficient. — ^Where,  at  a 
general  election,  a  proposition  is  submitted  to  the  voters,  the 
result  of  the  vote  on  the  proposition  will  be  determined  by  the 
votes  cast  for  and  against  it,  in  the  absence  of  a  provision  in  the 
law,  under  which  it  is  submitted,  to  the  contrary.  lb. 

4.  Votes  Upon  Particular  Proposition. —  What  Required. — Where  a 
legislative  body  provides  that  a  proposition  shall  be  submitted  to 
the  voters,  that  those  in  favor  of  the  proposition  shall  cast  an  af- 
firmative vote,  and  that  those  electors  opposed  to  the  proposition 
shall  cast  a  negative  vote,  and  that  a  ^^majority  of  the  votes  given'' 
shall  be  requisite  to  the  adoption  of  the  proposed  measure,  then 
the  only  votes  to  be  counted  and  considered  in  determining 
whether  the  measure  is  adopted  or  not  are  those  which  are  given 
on  the  particular  question  involved.  lb, 

6.  Union  of  City  and  Town. — Election  Upon. —  Vote  Required. — Statute 
Construed. — The  act  of  February  16,  1857,  for  the  union  of  cities 
and  towns,  being  sections  3233  et  seq.y  B.  S.  1881,  requiring  the 
votes  of  a  majority  of  the  qualified  voters  of  each  corporation,  at 
a  special  election  held  on  a  day  to  be  fixed  by  the  city  and  town 
autnorities  for  the  purpose  of  determining  the  matter,  the  result 
of  which  is  to  be  specially  canvassed  and  declared,  only  contem- 
plates a  majority  of  the  persons  voting  upon  the  proposition  for 
union,  and  the  fact  that  the  day  fixed  for  the  election  is  the  day 
upon  which  the  general  municipal  election  is  required  by  law  to 
be  held,  and  that  the  votes  cast  in  favor  of  such  proposition  do 
not  constitute  a  majority  of  the  votes  cast  for  municipal  officers, 
does  not  affect  the  result.  lb, 

EMINENT  DOMAIN. 
See  Mortgage,  3. 

ENTRY,  NUNC  PRO  TUNC. 
See  Judgment,  8 ;  Special  Judge,  2. 

ENUMERATION. 
See  Common  Schools,  1,  3. 

EQUITY.     . 
See  Taxes,  11. 

ESTOPPEL. 

'See  County  Commissioners,  3 ;  Life  Insurance,  1;  Married  Woman; 

Taxes,  6. 

Contract. — Real  Estate. — Conveyance. —  Waiver. — Where  a  grantee  of 
real  estate  procures  the  conveyance  to  be  made  in  a  manner  dif- 
ferent from  that  stated  in  the  contract  for  conveyance,  he  can  not 
thereafter  object  that  the  contract  in  that  respect  was  not  com- 
plied with.  Tewksbury  v.  Howard,  103 

EVIDENCE. 

See  Bill  op  Exceptions,  2,  3;  Contract,  1,  6;  Criminal  Law,  1; 
Description,  1,  3;  Divorce,  3;  Highway,  2;  Master  and  Serv-" 
ANT,  6;    New  Trial,  2,   3,   9;    Special    Finding,   2;    Supreme 
Court  Practice,  2,  4 ;  Surety  op  the  Peace,  4,  6;  Variance; 
Verdict,  1. 

1.  Value  of  Rents  and  Improvements. — How  Proven. — ^Where  the 
facts  sought  to  be  elicited  are  the  rental  value  of  lands  and  the 
value  of  improvements,  the  proper  tort  is,  on  the  one  hainl,  wiiat 
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was  the  rent  o!  the  place  really  worth?  and,  on  the  other,  what 
is  the  reasonable  value  of  the  improvements  made?  Not  what 
rent  was  actually  received,  and  what  the  improvements  cost. 

Taylor  v.  Calvert,  67 

2.  Offer  to  Prove. — Specific  Statement. — An  offer  to  prove  will  not  be 
available  unless  the  lacts  sought  to  be  elicited  are  specifically 
stated.  Ih. 

3.  AdmUBibility,  When  no  Question  as  to  is  Saved. — No  question  as  to 
the  admissibility  of  evidence  is  saved,  where  the  evidence  is  not 
in  the  record,  and  no  question  is  shown  to  have  been  put  to  the 
witness,  and  no  statement  is  made  as  to  what  the  witness  will 
testify  to.  ^  Wright,  Admx.,  v.  Fultz,  594 

4.  Objection  to. — Town. -^Incorporation  Proceeding. — Census  and  Affi- 
davit.— Where  in  a  proceeding  to  incorporate  a  town,  objection 
was  made  to  the  introduction  in  evidence  of  the  census  and 
affidavit  thereto,  **for  the  reason  that  there  is  no  proof  except 
the  affidavit  attached,''  the  objection  does  not  include  the  affi- 
davit, but  is  an  objection  to  the  introduction  of  the  census  with- 
out additional  proof  of  its  correctness. 

Indiana  Improvement  Co.  y.  Wagner,  658 
6.    Objection  to  Should  be  Specific— Confined  to  on  Appeal. —GroxxjidB  of 
objection  to  evidence  must  be  stated  particularly,  and  if  the  evi- 
dence is  received  over  such  objection,  the  objecting  party  will 
be  confined  to  such  objection  on  appeal.  lb. 

6.  Proceeding  to  Incorporate  a  Town. — Preliminary  Steps  Admissible 
on  Appeal  to  Circuit  Court. — The  preliminary  steps  and  jurisdic- 
tional facts  made  to  appear  before  the  board  of  commissioners, 
in  a  proceeding  to  incorporate  a  town,  may  be  made  to  appear 
in  the  circuit  court  on  appeal.  lb. 

7.  Introducing  Transcript  on  Appeal. — Not  Prejudicial  Error. — "V^Tiere 
the  transcript  of  a  case  on  appeal  in  the  circuit  court  was  in- 
troduced in  evidence,  there  was  no  prejudicial  error.  J  6. 

EXCEPTION. 
See  Drainage,  4 ;  New  Trial,  8 ;  Waterworks  Company,  1,  2. 

EXECUTION. 

Levy. — Lien. — Continuance  Beyond  Life  of  Execution. — Special  Find- 
ing.— Pres^imption  Supporting. — A  special  finding  that  an  execu- 
tion issued  by  a  justice  of  the  peace  was  levied  upon  personal 
property,  and  that  the  levy  continued  for  a  period  longer  than  six 
months  prior  to  the  issuing  of  a  vendi^  is  a  finding  of  fact,  and  it 
will  be  presumed,  in  the  absence  of  anything  to  the  contrary, 
that  the  evidence  supported  the  finding  that  the  levy,  in  some  legal 
way,  was  maintained  beyond  the  life  of  the  original  execution, 
and  an  exception  to  a  conclusion  of  law  that  the  lien  of  the  exe- 
cution continued  is  not  well  taken.  Scanlin  v.  Stewart,  574 

EXPECTANCY. 
See  Will,  1. 

FEE,  CONDITIONAL. 
See  Will,  1. 

FELLOW-SERVANT. 
See  Railroad. 

FORECLOSURE  OF  MORTGAGE. 
See  Administrator;  Strict  Foreclosure. 
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FORMER  ADJUDICATION. 

See  Guardian  and  Ward,  6. 

Decree  as  to  Matters  Outside  the  Issues, — Fraudulent  Conveyance. — In- 
choate ItUerest  of  Wife. — }{ hen  can  not  he  Sold. — Where  the  only 
issue  presented  in  a  suit  as  to  setting  aside  as  fraudulent  as 
against  the  husband's  creditors  a  conveyance  to  the  wife,  and  to 
subject  the  land  to  the  payment  of  the  husband's  debts,  and  the 
court  found  for  the  plaintiffs,  and  in  addition  to  decreeing  the 
conveyance  fraudulent  and  setting  it  aside  and  subjecting  it  to 
the  payment  of  the  husband's  debts,  the  court  decreed  that  the 
wife  s  inchoate  interest  therein  be  sold  and  forever  barred,  that 
part  of  the  decree  relating  to  the  inchoate  interest  of  the  wife  was 
outside  of  the  matters  submitted  to  it  by  the  pleadings  of  the 
parties  is  not  res  judicata,  and  is  not  conclusive  or  binding  on. 
the  parties.  Whitney  v.  Marshall,  472 

FRAUD. 

See  Judgment,  3. 

FRAUDULENT  CONYEYANCE. 

•  See  Former  Adjudication. 

1,  Husband  and  Wife. — A  husband  who  has  paid  out  money  for  the 
betterment  of  his  wife's  real  estate,  and  who,  for  the  purpose  of 
defrauding  her  creditors,  joins  her  in  making  conveyances  wnereby 
the  title  is  placed  in  himself  and  wife  by  entireties,  can  assert  no 
claim  thereon  as  against  the  creditors  sought  to  be  defrauded. 

Bunch  et  al.  v.  Hart  et  al.y  2 

2.  Complaint. — Becovery. — Necessary  Allegations  and  Proof. — In  an 
action  to  set  aside  a  fraudulent  conveyance,  it  must  be  both 
alleged  and  proven,  before  the  plaintiff  can  succeed,  that  at  the 
time  of  the  conveyance,  and  at  the  time,  the  suit  was  brought, 
the  debtor  did  not  have  enough  property  left,  subject  to  execu- 
tion, to  pay  his  debts.  Never s  v.  Hack,  260 

8.  Insolvency  at  Time  Suit  is  Brought  to  Set  Aside  Conveyance. — 
BelaUng  Back. — Presumption. — ^The  fact  that  insolvency  exists  at 
the  time  suit  is  brought  to  set  aside  a  fraudulent  convevance, 
does  not  raise  the  presumption  that  the  insolvency  existed  prior 
to  that  time,  and  does  not  extend  the  insolvency  back  to  the  time 
the  conveyance  was  made.  lb. 

4.  From  Husband  to  Wife  in  Accordance  to  Contract  for  Certain  Pur- 
chase-Money.— Where,  at  the  time  of  the  conveyance  of  certain 
land  to  his  wife,  A  had  other  propertv  of  the  value  of  one  thous- 
and dollars,  subject  to  execution,  ana  was  surety  for  B  on  a  note 
for  $500,  B  having  property  subject  to  execution,  sufficient  to 
pay  all  his  indebtedness,  the  conveyance  being  made  to  the  wife 
upon  agreement  by  which  certain  of  the  purchase-money  was  fur- 
nished,— the  conveyance  by  A  to  his  wife  was  not  in  fraud  of 
creditors.  '  Boyd  y.  Vickrey,  276 

5.  Insolvency  at  Time  of  Conveyance  and  at  Time  of  Bringing  Suit.— 
Before  a  conveyance  of  real  estate  will  be  set  aside  as  fraudulent, 
it  must  appear  that  at  the  time  of  the  conveyance,  as  well  as  at 
the  time  of  bringing  the  suit,  the  debtor  did  not  have  sufficient 
other  property  subject  to  execution  from  which  the  debt  could  be 
made.  lb. 

6.  Beal  Estate. — Inchoate  Interest  of  Wife. — Land  Bought  with  Hus- 
band's Money  and  Fraudulently  Conveyed  to  the  Wije, —Judicial  Sale. 
—Partition. — Where  real  estate  is  bought  with  the  husband's 
(A's)  money  and  he  fraudulently  procures  the  vendor  to  convey 
the  same  to  his  (A's)  wife,  if  such  conveyance  be  held  fraudulent. 
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and  the  land  subjected  to  the  payment  of  the  husband's  creditors, 
t^e  wife  is  entitled  to  her  inchoate  interest  therein,  and  is  enti- 
tled to  partition  of  the  same  when  the  title  in  the  vendee  under 
the  judicial  sale  becomes  absolute.  Whitney  v.  Marshall,  472 

FUGITIVE. 

Arrest  and  Detention  Upon  Telegram, — Habeas  Corpus, — Insufficient 
Return. — ^To  a  writ  of  habeas  corpus  directed  against  a  police  offi- 
cer and  the  county  sheriff,  the  defendants  made  return  that  the 
police  officer  arrested  the  petitioner  and  delivered  him  into  the 
custody  of  the  sheriff  for  commitment ;  that  he  did  so  upon  a 
telegram  from  H.,  the  chief  of  police  of  Portland,  Oregon,  to  the 
effect  that  the  latter  held  a  warrant  for  the  petitioner  upon  a 
charge  of  forgery,  and  directing  the  arrest ;  that  after  the  arrest  H. 
sent  to  the  officer,  by  telegraph,  a  copy  of  a  warrant  issued  to  and 
held  by  H.  for  the  petitioner's  arrest;  that  H.  had  sent  a  further 
telegram  that  he  had  started,  with  proper  papers,  for  the  peti- 
tioner; that  defendants  believed  the  petitioner  guilty  of  sai^ 
crime,  made  the  arrest  in  good  faith  and  believed  that  H.  was  en 
route  to  procure  the  petitioner's  extradition. 

Held,  that  the  return  is  bad.  Simmons  v.  Vandyhef  380' 

GRANTOR  AND  GRANTEE. 
See  Trust,  3. 

GRAVEL  ROAD. 

1.  Assessment  Lien, — Statute  Construed. — Act  of  1877. — Act  of  1885, 

-The  provision  of  the  act  of  1877,  providing  that  a  gravel  road 
assessment  shall  constitute  and  be  considered  a  first  lien  on  the 
real  estate  assessed,  in  the  same  manner  as  other  taxes,  was  not 
qualified  or  limited  by  the  act  of  1886  providing  that  such  lien 
shall  relate  to  the  time  of  the  filing  of  the  petition. 

Murphy  V.  Beard y  560 

2.  Assessment  Lien. — Senior  to  Other  Ordinary  and  Pre-existing  Liens. 
— ^The  lien  provided  for  in  such  act  (act  of  1877)  is  senior  to  pre- 
existing and  subsequent  ordinary  liens.  lb, 

5.  Assessment  Lien. — Priority  of. — Potcer  of  Legislature  to  So  Enact. — 
Constitutional  Late, — ^The  Legislature  has  the  power  to  enact 
that  such  assessment  liens  shall  take  precedence  over  other  pre- 
existing liens,  upon  the  theory  that  the  improvement  enhanced 
the  value  of  the  security.  Jb. 

4.  General  Notice. —  When  Presumed  to  Have  Been  Given, — Binding  on 
Mortgagee  and  Purchaser  Under  Mortgage. — ^The  general  notice  re- 
quired in  a  gravel  road  proceeding,  which,  in  the  absence  of  alle- 
gations to  the  contrary,  will  be  presumed  to  have  been  given,  is 
sufficient  to  bind  a  mortgagee  of  the  land  affected  by  such  pro- 
ceeding; and  the  purchaser  under  such  mortgage,  after  the  as- 
sessment, is  bound  by  the  proceeding  which  lK)und  the  mort- 
gagee, lb, 

6.  Proceeding  to  Establish. — Jurisdiction, — Bemonstrance. — Collateral 
Attack. — Where,  in  a  proceeding  to  establish  a  free  gravel  road, 
under  sections  6855  et  seq.,  R.  S.  1894,  all  the  steps  are  taken  by 
the  board  of  commissioners  necessary  to  acquire  jurisdiotion  of 
the  subject-matter  and  of  the  persons  affected,  and  a  judgment  is 
rendered  without  remonstrance  ordering  the  road  to  be  con- 
structed, any  subsequent  remonstrance,  saving  exceptions  as  to 
the  assessment  of  benefits,  is  a  collateral  attack  upon  such  judg- 
ment, and  unless  the  proceedings  are  void,  shoula  be  dismiss^ 
by  the  board.  Evans  v.  West,  621 
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6.  Usina  Part  of  Boad  Already  Constructed. — A  proceeding  for  the 
construction  of  a  free  gravel  road,  under  sections  6856  et  seq.,  R. 
S.  1894,  is  not  void  because  the  line  of  the  road,  between  its  ter- 
minal points,  passes  over  a  part  of  the  line  of  another  road  al- 
ready constructed.  Ib^ 

GUARDIAN  AND  WARD. 
See  Statute  op  Limitations. 

1.  ^Guardian  Buying  Certificate  of  Purchase, —  When  Held  in  Trust » — 
Where  it  is  the  duty  of  a  guardian  to  protect  his  wards'  interest  by 
buying  a  certificate  of  purchase,  and  ne  makes  the  investment  for 
himself,  he  will  be  held  as  their  trustee,  and  all  benefits  derived 
from  such  purchase  will  inure  to  the  benefit  of  the  wards. 

Taylor  v.  Calvert,  67 

2.  Guardian  Assuming  Position  Antagonistic  to  Wards^  Interest. — 
Wlien  Held  a  Trustee. — Beimbursement. — Wherever  a  guardian  as- 
sumes a  position  in  relation  to  his  wards'  funds,  by  which  he  puts 
his  personal  interest  in  conflict  with  theirs,  or  acquires  any  inter- 
est or  title  adverse  to  that  of  his  wards,  he  will  not,  whether  he 
intended  any  fraud  or  not,  be  permitted  to  retain  the  advantage, 
but  the  same  will  inure  to  the  benefit  of  his  wards,  and  he  will 
hold  what  he  has  acquired,  in  trust  for  them,  subject  only  to  his 
light  to  be  reimbursed  for  what  he  has  invested.  lb, 

8.  Mortgage  Deed  Held  by  Guardian. — Junior  Lien  Held  by  Wards. — 
Bight  to  Bedeem. — Where  a  guardian  purchases  a  certificate  of  sale 
of  lands  on  a  senior  lien,  on  which  nis  wards  hold  a  junior  lien, 
and  takes  a  deed  therefor  in  his  own  name,  in  the  nature  of  a 
mortgage,  for  the  purpose  of  holding  it  as  additional  security  for 
the  money  advanced  oy  him  in  the  purchase  thereof,  until  such 
time  as  he  might  repay  himself  out  of  the  funds  of  his  wards,  but 
in  his  final  report  and  settlement  he  made  mention  of  the  certifi- 
cate and  deed,  but  took  credit  for  the  junior  mortgage,  which  he 
turned  over  to  his  wards,  the  wards  have  a  right  to  have  the  deed 
to  the  guardian  set  aside  and  to  redeem  from  said  sale.  The  fact 
that  the  guardian  at  no  time  had  sufficient  funds  of  his  wards 
with  which  to  reimburse  himself  for  the  purchase-money,  could 
not  preclude  the  wards  from  redeeming,  nor  could  it  defeat  a 
constructive  trust.  lb. 

4.  Bight  of  Wards  to  Bedeem. — Tender  of  Bedemption  Money. — Bents 
and  Profits. — And  in  such  case  it  is  unnecessary  to  allege  that  the 
redemption  monev  was  tendered  to  the  guardian,  where  it  is  al- 
leged that  he  has  been  more  than  paid  by  the  rents  and  profits  by 
him  received.  lb. 

6.  Final  Settlement. — WJien  does  not  Preclude  Bight  of  Wards  to  Be- 
deem, — Bes  Adjudicata. — In  such  case,  the  wards  were  not  pre- 
cluded from  their  right  to  redeem,  by  the  judgment  of  final  settle- 
ment, such  matter  not  being  involved  in  the  final  settlement,  and 
it  not  being  necessary  to  set  aside  such  report  before  proceeding 
to  redeem.  lb. 

6.  Arrangements  Between  Guardian  and  Ward  Soon  after  Ward  Becomes 
of  Age. — ^The  conduct  and  all  arrangements  between  guardian 
and  ward  soon  after  the  ward  has  become  of  age  will  be  closely 
scrutinized.  lb, 

HABEAS  CORPUS. 

See  Fugitive. 

HARMLESS  ERROR. 
Sustaining  Demurrers  to  Paragraphs  of  Answer. — Same  Facta  Provable 
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Under  General  I>eM»a/.— Sustaining  demurrers  to  paragraphs  of 
answer  is  not  available  error,  if  error  at  all,  where  the  same  facts 
are  provable  under  the  general  denial,  which  is  pleaded. 

Tewksbury  v.  Howard,  103 
HIGHWAY. 

See  Gravbl  Road;  Streets  and  Alleys. 

1.  Established  on  Section  Line. — Change  of  Course  to  Correspond  voith 
Partition  Line. — Where  a  highway  has  been  established  upon  a 
section  line,  public  interests  re(^uire  that  the  highway  should  not 
vary  its  coarse  to  correspond  with  partition  lines,  and  it  matters 
not  upon  whose  land  it  is  located,    llatckins  v.  Stanford,  Tr.,  267 

2.  Dedication. — Prima  Facie  Evidence  of.— Recorded  Plat. — Street. — 
Personal  Injury. — Incorporated  Town. — In  an  action  against  an  in- 
corporated town  for  personal  injuries  sustained  by  reason  of  an 
obstruction  in  one  of  its  public  streets,  the  plat  of  the  addition 
containing  such  part  of  the  street,  which  w^as  filed  and  recorded 
in  the  recorder's  office  for  more  than  sixteen  years  prior  to  the 
accident,  is  prima  facie  evidence  of  ow^nership  by  the  dedicator, 
and  of  his  intention  to  so  dedicate  it. 

Town  of  Fowler  v.  Linquist,  566 

3.  Dedication. — Acceptance. — Where  it  appears  that  such  street  was 
used  by  the  public  both  before  and  ever  since  the  dedication,  and 
that  the  town  authorities  worked  the  street  where  such  work  was 
needed,  an  acceptance  of  the  dedication  is  sufficiently  estab- 
lished. '        lb. 

4.  Street. — Obstruction  {Post). — Personal  Injury^ — Contributory  Neg- 
ligence.— Frightened  Team. — Where  the  plaintiff's  team  became 
frightened  and  unmanageable  and  shiea  out  of  the  beaten  path 
of  the  road,  and  bringing  plaintiff's  wagon  into  collision  with  a 
post  in  the  roadwav,  a  few  feet  from  me  beaten  path,  causing 
plaintiff's  iniuries,  ne  is  not  guilty  of  contributory  negligence, 
even  though  he  knew  the  post  was  m  the  road.  Ih. 

6.  Obstruction. —  Use  of  Street  With  Knowledge  of  Obstruction. — A  per- 
son is  not  legally  compelled  to  forego  the  use  of  a  public  highway 
which  is  open  to  public  use  simply  because  of  an  obstruction 
therein.  lb. 

HUSBAND  AND  WIFE. 

See  Crihinal  Law,  2;  Fraudulent  Conveyance,  1,  4,  6;  Mabbibd 
Woman  ;  Physician  and  Patient,  1 ;  Trust,  4. 

IMPROVEMENTS. 
See  Evidence,  1 ;  Real  Estate,  3. 

INCHOATE  INTEREST. 
See  Former  Adjudication  ;  Fraudulent  Conteyange,  6. 

INCORPORATION. 
.  See  Evidence,  4. 
INDORSEMENT. 
See  Married  Woman. 

INJUNCTION. 

See  County  Commissioners,  1,   2,  3;   Judgment,  4;  Jurisdiction; 
Nuisance,  1,  4;  Parties,  2;  Pleading,  6;  Taxes,  2,  7. 

1.  Insujfficiency  of  Complaint. — Adequate  Legal  Remedy. — If  a  com- 
plaint for  injunction  does  not  show  that  the  plaintiff  would  not 
have  an  adequate  legal  remedy  for  all  injury  he  might  suffer,  it  is 
insufficient  on  demurrer.  Perry  v.  Hamilton,  271 
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"2.  Injury  to  Freehold. — Cutting  and  Beinoving  Com, — Landlord  and 
Tenant. — An  injunction  forbidding  a  tenant  from  cutting  and 
removing  stocks  of  corn  from  a  field  cultivated  by  him  as  tenant, 
can  not  be  justified  on  the  ground  that  such  cutting  and  removal 
would  be  an  injury  to  the  freehold.  lb. 

INNOCENT  PURCHASER. 
See  Marhied  Woman. 

INSOLVENCY. 
See  Fraudulent  Conveyance,  3,  5. 

INSTRUCTION  TO  FIND  FOR  PARTY. 
See  Assignment  of  Errors. 

INSTRUCTIONS  TO  JURY. 
See  Assignment  of  Errors  ;  Surety  of  the  Peace,  5. 

1.  Filing. — Bill  of  Exceptions. — Instructions  which  are  brought  into 
the  record  by  a  general  bill  of  exceptions  are  only  required  to  be 
filed  in  and  as  a  part  of  such  bill. 

Ohio  and  Mississippi  B.  W.  Co.  v.  I>mu«,  18 

2.  Befusal  to  Oive. — Substantially  Given  in  Others. — ^There  is  no  pre- 
judicial error  in  refusing  an  instruction  which  is  substantially  in- 
cluded in  instructions  given.        Heltonville  Mfg.  Co.  v.  Fields y  58 

3.  When  Properly  in  the  Becord. — Bill  of  Exceptions. — Where  the 
words,  "given  and  excepted  to  by  the  defendant,  February  20, 
1891,"  are  written  after  each  instruction  given  by  the  court  of  its 
own  motion,  which  is  signed  by  the  judge  trying  the  cause,  and 
all  these  instructions,  as  well  as  all  others  given  and  refused,  are 
embraced  in  a  proper  bill  of  exceptions  which  was  regularly  filed, 
as  shown  by  the  record  entry,  the  instructions  and  the  excep- 
tions indorsed  thereon  are  properly  in  the  record. 

City  of  Columbus  v.  Strassner,  301 

INSURANCE. 
See  Life  Insurance.  < 
INSURER. 
See  Township  Trustee,  1. 

INTERROGATORIES  TO  JURY. 

See  Verdict,  2. 

Conflicting  Answers. — If  answers  to  interrogatories  to  the  jury  are 
themselves  conflicting,  they  can  not  be  set  up  as  in  conflict  with 
the  general  verdict.  Heltonville  Mfg.  Co.y.  Fields,  68 

INTERROGATORIES  TO  PARTY. 
See  Practice,  6. 

INTERSTATE  COMMERCE. 

1.  Police  Begulation  by  State. — Congress  may,  by  appropriate  legis- 
lation, subject  any  article  of  interstate  commerce  to  the  police 
regulations  of  any  >State.  City  of  Indianapolis  v.  Bieler,  30 

2.  Intoxicating  Liquors. — Under  the  act  of  Congress  approved 
August  8,  1890,  intoxicating  liquors  transported  from  one  State 
into  another  for  use,  sale,  or  storage  in  the  latter  State,  are  sub- 
ject to  its  police  regulations.  lb. 

INTOXICATING  LIQUORS. 

See  Interstate  Commerce,  2;   Municipal  Corporations,  7,  8. 


720  INDEX. 

ISSUES. 
See  Ejectment. 

JUDGE. 
See  Special  Judge. 

JUDICIAL  NOTICE. 

See  Dbbcbiption,  1 ;  Divorce,  3 ;  Drainage,  3. 

Obstruction  of  Highway. — Double  Tracked  Hailroad  on  Twenty  Foot 
Alley. — The  court  judicially  knows  that  the  appropriation  of  an 
alley  only  twenty  feet  wide  to  the  use  of  a  double-tracked  rail- 
road will  greatly  interfere  with,  prevent,  and  obstruct  the  safe 
and  unobstructed  passage  of  vehicles  upon  such  alley. 

Hau8  V.  Jeffersonville,  etc.,  B,  B.  Co.,  307 

JUDICIAL  SALE. 
See  Fraudulent  Conveyance,  6. 

JUDGMENT. 

Bee  Decedents'  Estates  ;  Decree  ;   Practice,  1,8;  Supreme  Court 

Practice,  6;  Township  Trustee,  6. 

L  Form  Not  Objected  to  in  Trial  Court. — Supreme  Court  Practice. — 
Where  no  motion  to  modify  a  decree  was  made  in  the  trial  court, 
the  form  of  the  decree  can  not  be  objected  to  on  appeal. 

Tewksbury  v.  Howard,  103 

2.  Objection  to  Form,  How  Made. —  Waiver. — Practice. — Objection  to 
the  form  of  a  judgment  should  be  raised  by  motion  to  modify, 
and  when  not  so  raised,  it  is  waived.  Wood  v.  Hughes,  179 

3.  Fraud  in  Obtaining. — Necessary  Showing  in  Application  for  Be^ 
lief. — A  party  who  seeks  relief  from  a  judgment  alleged  io  have 
been  obtained  against  him  by  fraud  must  show  in  his  application 
that  he  has  a  meritorious  defense  which  he  was  prevented  from 
making,  that  he  was  not  guilty  of  laches  in  failing  to  prevent  or 
discover  the  fraud,  and  that  he  seeks  relief  promptly  after  mak- 
ing the  discovery.  Hollinger  v.  Beeme,  363 

4.  Unauthorized  Appearance  by  Attorney. — Bemedy. — Injunction. — Re- 
lief by  a  defendant  against  a  judgment  obtained  through  the  un- 
authorized appearance  of  an  attorney  should  be  sought  in  the 
original  cause  by  way  of  an  application  therein  for  a  stay  of  pro- 
ceedings and  a  hearing  upon  the  merits,  and  not  by  way  of  a  col- 
lateral proceeding  for  an  injunction.  lb. 

5.  Objection  to  Form  of.  —  Question,  How  Saved. — Supreme  Court 
Practice. — An  objection  to  the  form  of  a  judgment  can  not  be  con- 
sidered by  this  court,  unless  the  objection  was  made  at  the  time 
the  judgment  was  entered,  and  a  motion  was  made  or  other  tup' 
propriate  steps  taken  to  modify  and  corre<!t  it. 

PetiU  V.  Petitt,  697 

6.  When  will  be  Considered  as  Bendered. — Where  a  court  reads  and 
files  a  finding  and  orders  judgment  to  follow  the  finding,  judg- 
ment will  be  considered  as  rendered  of  that  date. 

Mayer  v.  Haggerty,  628 

7.  Time  of  Appeal. — ^The  time  within  which  an  appeal  must  be  taken 
begins  to  run  from  the  date  of  the  rendition  of  the  judgment  and 
not  from  the  date  of  its  entry  by  the  clerk  in  the  orderbook.    lb. 

8.  Nunc  Pro  Tunc  Entry  of. —  Time  of  Appeal. — Where  a  judgment  is 
entered  nunc  pro  tunc,  the  time  within  which  an  appeal  can  be 
taken  dates  from  the  day  on  which  the  judgment  should  have 
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been  entered  and  not  from  the  date  on  which  the  order  for  the 
nuTie  pro  tunc  entry  is  made.  lb. 

9.  Partition. — Final  Judgment. — New  Trial  as  of  Right. — ^Where,  in 
a  suit  for  partition,  the  title  to  the  real  estate  is  put  in  issue ,  and 
a  judgment  is  rendered  as  to  all  the  matters  in  issue,  with  the 
usual  order  for  partition,  the  judgment  is  a  final  one  as  to  such 
matters,  and  a  motion  for  a  new  trial  as  of  right  must  be  made 
within  one  year  from  its  rendition.  lb. 

10.  Lien  of. — Bankruptcy. — Discharge,— ^The  lien  of  judgments  ren- 
dered against  a  debtor  prior  to  his  discharge  in  bankruptcy  does 
not  attach  to  the  third  interest  in  land  vested  in  his  wife  by  the 
register's  conveyance  to  the  assignee  in  bankruptcy,  which  inter- 
est he  inherits  after  his  discharge.  *  lb. 

JURISDICTION. 
See  Appellate  Court  ;  Constitutional  Law,  4,  5 ;  Gravel  Road,  5 ; 

Taxes,  3. 

Mortgage.  —  Injunction. —  Subject-MaHer. — Parties. — Nonresidents. — U, 
holding  purchase-money  notes  secured  by  mortgage  upon  land  in 
Tipton  county,  assigned  them  to  E,  in  payment  for  a  lot  in  the 
same  county,  relying  upon  the  latter^s  false  representation  that  the 
lot  was  unincumbered.  Afterwards  U  was  compelled  to  pay  alien 
existing  upon  the  lot  at  the  time  of  his  purchase.  L  assigned 
the  notes  to  B  as  collateral  security  for  a  debt,  and  C  held  the 
notes  for  B.  An  action  by  U  seeking  to  recover  so  much  of  the 
notes  as  covered  the  amount  of  the  lien  paid,  to  restrain  any 
disposition  of  them  and  to  restrain  P,  the  owner  of  the  land, 
from  paying  the  notes  until  the  rights  of  the  parties  were  ad- 
justed, was  commenced  in  the  Tipton  Circuit  Court,  to  which  E, 
B,  C,  and  the  land  owner  P  were  made  parties.  The  latter  was  a 
resident  of  Tipton  county,  and  all  the  others  nonresidents. 

Ileldf  that  as  P  was  a  necessary  party,  and  asU  had  an  interest  in  the 
mortgaged  land  for  that  part  of  the  purchase  price  of  the  land 
equal  to  the  lien  paid  by  him  on  the  lot,  the  Tipton  Circuit  Court 
had  jurisdiction  both  of  the  parties  and  of  the  subject-matter. 

Urrnston  v.  Evans ^  285 

JURY. 
See  Surety  op  the  Peace,  4 ;  Trial  by  Jury  . 

LANDLORD  AND  TENANT. 
See  Injunction,  2. 

LARCENY. 
See.  Criminal  Law,  2,  3. 

LAW  AND  FACT. 
See  Physician  and  Patient,  2. 

LEGACY. 

See  Administrator. 

LEVY. 
See  Execution. 

LICENSE. 
See  Municipal  Corporation,  1,  3,  4. 
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LIEN. 

See  Attorney's  Lien;  Execution;  Gravel  Road,  1,  2,  3;  Guardian 
AND  Ward,  3;  Judgment,  10;  Mechanics' Lien  ;  Statute  Con- 
strued, 1. 

LIENS,  PRIORITY  OF. 
See  Gravel  Road,  3 ;    Mortgage,  3. 

LIFE  INSURANCE. 

1.  Application. — Falae  Entries  in  by  Agent. — Estoppel. — ^Where  an  ap- 
plicant for  life  insurance,  in  good  faith,  gives  truthful  answers  to 
the  questions  asked  him,  but  the  agent,  whether  purposely  or 
otherwise,  without  the  knowledge  or  connivance  of  the  applicant, 
inserts  false  answers,  the  w^rong  is  that  of  the  assurer,  and  the 
latter  is  estopped  from  imputing  it  to  the  assured. 

Michigan  Mut.  Life  Ins.  Co.  y.  Leon,  636 

2.  Failure  of  Assured  to  Read  Answers  in  Application  and  Policy. — 
Negligence. — An  applicant  for  life  insurance  is  justified  in  assum- 
ing that  the  agent  has,  in  good  faith,  correctly  recorded  his 
answers  to  the  questions  a^ked ;  and  if  the  answers  are  given  by 
him  truthfully  and  in  good  faith,  he  is  not  chargeable  with  negli- 
gence if  he  signs  the  application  thus  prepared  without  reading 
it,  or  if  he  accepts  and  retains  the  policy  issued  thereon,  with  a 
copy  of  the  application  attached,  without  searching  it  to  ascertain 
whether  the  assurer's  agent  had  acted  honestly  with  his  principal. 

lb. 
LIQUOR  LAW. 

See  Intoxicating  Liquors. 

MAINTENANCE. 
See  Conveyance,  1. 

MALICIOUS   PROSECUTION. 

1.  Suspicion  or  Belief  of  Guilt, — Probable  Cause. — Mere  suspicion,  or 
even  belief,  that  a  person  has  committed  a  crime,  based  upon 
circumstances  in  themselves  innocent,  is  not,  in  an  action  for  ma- 
licious prosecution,  sujSicient  to  show  probable  cause. 

Flora  y.Sussell,  153 

2.  Advice  of  Prosecuting  Attorney. —  When  it  Kill  Protect. — The  pro- 
curing of  a  warrant,  upon  the  advice  of  the  prosecuting  attor- 
ney, will  not  protect  against  an  action  for  malicious  prosecution, 
unless  the  facts  within  the  knowledge  of  the  prosecuting  witness 
are  fully  and  fairly  stated  to  such  attorney.  lb. 

3.  Bailroad  Company. — Liability  for  Acts  of  Employes. — A  railroad 
company  is  liable,  in  an  action  for  malicious  prosecution,  for  the 
acts  of  its  employes  within  the  scope  of  their  employment  and  in 
the  interest  of  the  company.  lb. 

4.  Scope  of  Employment. — Acts  Without. — A  check  clerk  at  a  railroad 
station,  working  under  the  local  freight  agent,  is  not,  without 
more  shown,  acting  within  the  scope  of  his  employment  when 
he  procures  a  search  warrant  to  discover  property  stolen  from 
the  railroad  company.  lb. 

MANDAMUS. 
See  Common  Schools,  2 ;  Streets  and  Alleys,  1. 

MARRIED  WOMAN. 
See  Husband  and  Wife. 
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Promissory  Note . — Indorsement . — Suretyship, — Estoppel . — Innocent  Pur* 
chaser, — Where  a  wife,  being  the  owner  of  a  promissory  note, 
indorses  the  same  in  blank,  without  restriction,  and  delivers  the 
possession  thereof  to  a  ci*editor  of  her  husband  as  collateral  se- 
curity for  the  latter's  debt,  and  such  creditor  sells  and  assigns 
the  note  to  an  innocent  purchaser  for  value,  the  latter  acquires 
title,  the  wife  being  estopped  to  assert  that  Ifer  assignment  was 
difierent  from  what  it  appears  to  be.  Shirk  v.  North,  21 U 

MASTER  AND  SERVANT. 
See  Malicious  Prosecution,  3,  4 ;  Pleading,  9. 

1.  Hailroad. — Incompetent  Employe. — Negligence. — Injury  to  Fellow 
Servant. — The  fact  that  a  fireman,  who  has  occasionally  served 
as  engineer  in  a  switch  yard,  is  placed  in  charge  of  an  engine  to 
do  switching,  is  not  suflicient  in  itself  k)  charge  the  railroad  com- 
pany with  negligence,  in  an  action  by  a  fellow-servant  to  recover 
for  an  injury  alleged  to  have  beeh  sustained  by  reason  of  the  in- 
competence of  such  person. 

Ohio  and  Mississippi  B.  W,  Co.  y.  Dumij  18 

2.  Employment  of  Servant. — Knowledge  as  to  Fitness. — In  an  action 
by  a  servant  to  recover  for  an  injury  alleged  to  have  been  caused 
by  the  negligence  of  a  fellow-servant,  the  fact  that  the  latter  had 
been  employed  only  a  few  hours  prior  to  the  injury  and  that  he 
had  been  secured  from  the  same  branch  of  service  of  another 
company  without  inquiry  as  to  his  fitness,  is  not  in  itself  sufli- 
cient to  charge  the  defendant  company  with  negligence.  lb, 

3.  When  CaseMay  he  Withdrawn  From  Jury. — It  is  the  duty  of  the 
trial  court  to  take  the  case  from  the  jury,  upon  proper  request, 
when  any  element  essential  to  the  finaing  of  the  fact  in  issue  has 
not  been  proved,  or  when  there  is  no  evidence  from  which,  when 
undisputed,  the  jury  would  be  justified  in  concluding  that  such 
fact  exists.  Ih. 

4.  Defective  Machinery, — Personal  Injdtry. — Knowledge  of  Defects » — 
Complaint. — In  action  by  a  servant  against  the  master  for  injuries 
sustained  by  reason  of  defective  machinery,  an  allegation  that 
the  master  knew  of  the  defects,  and  that  the  servant  had  no 
knowledge  thereof  and  could  not  observe  the  same,  for  stated 
reasons,  it  is  sufficiently  shown  that  the  master  and  servant 
were  not  on  an  equality  as  to  the  observation  of  the  defect. 

Heltonvifle  Mfg.  Co.  v.  Fields,  58 

6.  Negligence. — Defective  Ladder. — Injury  to  Sei-vant,— Liability  of 
Master, — Where  an  employe,  whose  duties  require  him  to  use  a 
ladder,  discovers  that  the  ladder  is  defective  and  dangerous,  and 
notifies  the  master,  who  promises  to  furnish  another,  but  before 
doing  so  the  employe,  in  using  the  defective  ladder,  is  injured, 
the  master  is  not  liable,  although  the  service  in  which  the  ladder 
was  used  was  of  a  kind  which  could  not  be  postponed. 

Meador  v.  Lake  Shore,  etc.,  B.  W.  Co.,  290 

6.  Personal  Injury  {Death)  of  Servant, — Damages. — Defective  Appli- 
ance.— Knowledge  of. —  Verdict,  When  Not  Sustained  by  the  Evidence. 
— In  an  action  for  damages  by  the  administratrix  of  a  deceased 
servant  whose  death  was  caused  by  a  defective  appliance  (a  der- 
rick), there  can  be  no  recovery  where  the  evidence  shows,  be- 
yond controversy,  that  the  servant  had  an  equal,  if  not  a  better, 
opportunity  of  knowing  of  the  defect  than  the  master. 

Big  Creek  Stone  Co.  v.  Wolf,  Admz.,  496 

7.  Assumption  of  Ordinary  Bisks  of  Service. — Age  and  Understanding 
of  Servant. — Presumption, — An  employe  of  mature  age  and  suffi- 


724  INDEX. 

cient  understanding  will  be  presumed  to  have  assumed  all  the 
ordinary  risks  attending  the  service,  and  where  such  age  and 
understanding  are  wanting,  such  fact  should  be  disclosed  oy  the 
complaint,  otherwise  he  will  be  presumed  to  have  attained  to 
such  understanding  and  to  be  of  such  age. 

Myers  v.  W.  C.  DePauw  Co.,  590 

8.  Ordinary  Bisks. — Glass  Manufactory. — It  is  npcessarily  one  of  the 
natural  incidents  of  the  handling  of  glass,  in  the  processes  of  its 
manufacture,  that  it  will  be  broken  without  violence  from,  or  the 
fault  of,  those  who  handle  it.  lb. 

9.  Dangerous  Service. — Assvmed  Bisks. — Care  by  Servant. — ^Tbe  fact 
that  the  service  is  a  dangerous  one  adds  nothing  to  the  liability 
of  the  master  for  injuries  resulting  from  the  natural  and  ordinaiy 
incidents  of  the  undertaking.  The  servant  is  required  to  exercise 
his  faculties  to  a  degree  in  proportion  to  such  dangers.  lb. 

10.  Assumed  Bisk. — Glass  Manufactory. — Failure  to  Use  Gauntlets. — If 
an  employe  in  a  glass  manufactory  knew  of  the  custom  of  em- 
ployes to  wear  leather  gauntlets,  and  with  such  knowledge  he 
went  about*  his  service  without  them,  and  without  any  promise 
by  the  master  to  supply  them,  the  risk  became  one  of  the  assumed 
risks  of  the  service,  and  liability  therefor  was  waived,  and  the 
same  would  be  true  even  if  it  were  the  duty  of  the  master  to  furn- 
ish the  gauntlets  instead  of  having  been  a  mere  custom.  lb. 

MECHANIC'S  LIEN. 

1.  Purchaser  of  Beat  Estate. — Liability  of. — Complaint. — ^A  complaint 
to  enforce  a  mechanic's  lien  under  the  act  of  1883  is  sufficient  as 
to  a  purchaser  of  the  real  estate  if  it  shows  that  the  furnishing  of 
materials  commenced  prior  to  the  transfer. 

Jeffersonville  Water  Supply  Co,  v.  Biter,  170 

2.  But  a  complaint  against  A  to  enforce  a  mechanic's  lien,  which 
shows  that  the  contract  was  made  with  B  prior  to  a  conveyance 
of  the  land  to  A,  is  bad  i!  it  fails  to  shoNv  that  materials  were  fur- 
nished or  labor  done  while  the  title  was  still  in  B.  lb, 

3.  Failure  of  Purchaser  to  Becord  Deed. — Notice. — ^The  right  to  assert 
a  mechanic's  lien  is  not  affected  by  the  failure  of  a  purchaser  of 
the  real  estate  to  have  his  deed  recorded,  whereby  notice  of  the 
transfer  is  not  acquired  until  after  the  work  is  begun.  lb. 

4.  Sufficiency  of  Notice. —  Time  of  Completion  of  Work. — Pleading. — A 
general  allegation  that  notice  of  intention  to  hold  a  lien  was  filed 
"within  sixty  days  after  furnishing  the  material  and  doing  the 
work"  is  sutf  cient  under  the  statute  and  is  not  controlled  by  spe- 
cial averments  showing  that  the  work  was  submitted  to  infec- 
tion and  test  at  an  earlier  day,  if  it  also  is  shown  that  detects 
were  thereby  disclosed  which  postponed  its  actual  completion  to 
the  date  alleged.  lb. 

MINOR. 

See  Contract,  2. 

MISCONDUCT  OF  COUNSEL. 
See  Surety  op  the  Peace,  7. 

MISJOINDER  OF  CAUSES. 
See  Decedents'  Estates. 

MISTAKE. 
See  School  Township,  1. 
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MORTGAGE. 
See  Foreclosure  op  Mortgage  ;  Jurisdiction. 

1.  OfBxdlding. —  When  Ground  Included. — A  mortgage  written  and  exe- 
cuted in  the  form  of  a  real  estate  mortgage,  but  describing  the 
property  as  **one  one-story  frame  building  store-room,  situate  on 
lot  number  forty-two,  in  block  number  thirty-four  in  the  original 
plat  of  the  town'of  Kirklin,"  includes  not  only  the  building  but  also 
that  part  of  the  lot  upon  which  the  building  stands,  and  as  much 
more  as  is  necessary  to  the  use  of  the  building  as  a  place  for  the 
sale  of  merchandise.  Wilds  v.  Ward,  373 

2.  Strict  Foreclosure, — Can  not  he  had  Against  0\oner  of  the  Fee, — Pur- 
chaser at  Sheriff's  Sale. — Parties. — In  1876,  B.  recovered  a  judg- 
ment against  C.  who  was  at  the  time  the  owner  of  certain  real 
estate,  which  judgment  became  a  lien  on  the  land.  The  land  was 
sold  by  the  sheriff,  on  execution  issued  on  this  judgment,  on  Feb- 
ruary 17,  1877,  to  J.  and  J.  received  a  sheriff's  deed  for  the  same, 
March  16, 1878.  W.  being  the  owner,  by  assignment,  of  a  mortgage 
on  such  land,  executed  June  17,  1875,  by  C.  and  wife,  brought  suit 
January  8,  1878,  against  C.  and  wife,  to  foreclose  the  same,  to 
which  action  J.  was  not  made  a  party,  and  obtained  a  decree 
foreclosing  the  same  March  11,  1878,  and  the  land  was  sold  to  W. 
May  11, 1878,  for  which  he  received  a  sheriff's  deed  June  20, 1879. 
W.  brings  suit  against  J.  for  the  purpose  of  obtaining  a  decree  in 
strict  foreclosure. 

Held^  that  J.  by  his  purchase  at  sheriff's  sale,  became  the  owner  of 
the  fee,  of  the  land  in  dispute,  and  was  such  owner  at  the  time 
the  action  for  strict  foreclosure  was  brought. 

Heldf  also,  that  a  strict  foreclosure  can  not  be  had  aga|nst  one  who 
owns  the  fee  to  the  land ;  but  is  only  applicable  against  one  who 
has  an  equity  of  redemption  which  has  not  been  cut  off  or  barred. 

Meld,  also,  that  as  J.  was  not  a  party  to  the  suit  of  W.  to  foreclose  his 
mortgage,  the  decree  in  that  case  can  in  no  wise  affect  J.'s  rights. 

Jackson  v.  Weaver ,  539 

3.  Mortgagee  Takes  Subject  to  the  Bights  of  the  Public.-— Priority  of 
Liens. — Eminent  Domain. — As  the  purchaser  of  real  estate  takes 
the  property  subject  to  the  implied  paramount  right  of  the 
public,  so  the  mortgagee  takes  his  mortgage  with  notice  of  such 
paramount  right,  and  must  submit  to  its  subsequent  exercise. 

Murphy  V.  Beard ,  560 

MORTGAGE  DEED. 
See  Guardian  and  Ward,  3. 

MORTGAGEE. 
See  Gravel  Road,  4. 

MOTION. 
See  Decedents'  Estates;  Pleading,  1,  2;  Special  Finding,  2. 

MUNICIPAL  CORPORATION. 
See  City  ;  Town,  Incorporated. 

1.  License  of  Breioeries,  etc. — Discrimination. — Constitutional  Law. — 
An  ordinance  of  the  city  of  Indianapolis  licensing  breweries,  dis- 
tilleries and  their  depots  and  agencies  established  in  the  city, 
with  other  wholesale  dealers  in  malt  liquors,  but  excepting  from 
its  operation  residents  of  the  city  doing  a  wholesale  'business  in 
bottled  beer,  is,  as  to  the  exception  sought  to  be  made,  void  for 
discrimination.  City  of  Indianapolis  v.  Bieler^  30 

2.  Ordinance  Void  in  Part  and  Valid  in  Part. — Where  the  part  of  an 
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j  ordinance  which  is  void  for  discrimination  can  be  struck  oat, 

f  leaving  the  remainder  complete  in  itself,  sensible  and  capable  of 

f  being  executed  against  all  alike,  the  latter  will  stand.  lb. 

\  3.   License  Ordinance. — Language  Construed, — An  ordinance  reqoir- 

L  ing  a  license  fee  of  * 'every  person  or  persons,  firm,  corporation 

!  or  company  carrying  on  a  ilistilling. or  brewing  business   **  and 

'  of  all  breweries  and  distilleries,"  applies  to  every  establishment, 

I  and  exacts  a  separate  fee  for  each  one.                                         lb. 

j  4.    License    Fee. — Amount    Discretionary    With     City    Authorities, — 

f  Where  a  city  is  granted  ^)ower,  by  the  Legislature,   **to  tax, 

license  and  regulate  distilleries  and  breweries,  *  etc. ,  an  ordinance 
\  imposing  a  license  fee  is  an  exercise  of  police  power  in  restraint 

I  of  a  harmful  occupation,  and  the  fee  to  be  required  is  subject  to 

I  the  discretion  of  the  city  authorities.  lb. 

6.   Powers  of. — Municipal  corporations  have  such  powers  only  as  are 

conferred  upon  them  by  the  act  of  the  Legislature  creating  them, 

i  and  such  incidental  powers  as  are  implied  by  their  creation,  and 

I  as  are  essential  for  the  accomplishment  of  the  purposes  of  their 

creation,  and  for  their  continued  existence. 

Champer  v.  City  of  GreencastUf  339 

6.  City  Ordinance,  when  Subject  to  the  Objection  of  Unreasonableness. 
— A  city  ordinance  passed  under  such  implied  power,  or  under  a 
general  grant  of  power,  is  not  valid  unless  it  is  reasonable  and 
within  the  power  conferred,  either  by  express  statute  or  by 
necessary  implication.  lb, 

7.  City  Ordinance. —  To  Begulate  Places  Where  Intoxicating  Liquors  are 
Sold. —  When  Beasonableness  of  Ordinance  may  be  Inquired  Into. — 
The  power  conferred  upon  municipal  corporations  (R.  S.  1881, 
section  3154)  *'to  regulate  all  places  where  intoxicating  liquors  are 
sold  to  be  used  on  the  premises"  (R.  S.  1881,  sections  3106,  subd. 
13),  is  a  general  grant  of  power,  and  a  city  ordinance  passed 
under  such  general  authority  is  open  td  the  inquiry  whether  its 
passage  is  a  reasonable  exercise  of  the  power  conferred  bv  statute. 

lb. 

8.  City  Ordinance  Begxdating  Places  Where  Intoxicating  Liquors  are 
Sold. —  When  Unreasonable  and  Invalid. — A  city  ordinance  forbid- 
ding the  erection  or  maintenance  of  door  screens,  window  blinds, 
or  stained,  ground,  colored  or  darkened  glass  to  the  doors,  wind- 
ows or  openings  of  any  saloon,  shop  or  other  place  where  intoxi- 
cating licjuors  are  sold  to  be  used  on  the  premises;  or  the  erec- 
tion, maintenance  of  any  obstruction  of  any  kind  whatever,  of 
such  doors,  windows  or  openings,  that  will  obscure  or  prevent  a 
full  view  of  the  interior  of  such  saloon,  etc.,  and  providing  that 
the  ordinance  shall  not  be  so  construed  as  to  prevent  saloon  keep- 
ers and  others  mentioned  from  having  the  usual  and  ordinary 
shutters  to  their  doors,  is  unreasonable  and  invalid.  lb. 

9.  City. — Street  Improvement. — Street  Railway . —  When  Cost  of  Paring 
Between  the  Bath  is  Chargeable  to  the  Bailway  Company. — Where, 
by  contract  between  a  street  railway  company  and  a  city,  it  is 
left  to  the  judgment  of  the  council  whether  they  would  assess 
the  cost  of  pavement  between  the  rails,  against  the  railway 
company  or  against  the  abutting  property,  the  assessment  for 
the  cost  between  the  rails  of  the  street  railway  can  not  attach  to 
the  abutting  property  when  the  ordinance  directs  that  it  shall 
be  Itniod  against  the  property  of  the  company,  and  the  con- 
tractor is  sent  to  it  for  his  pay. 

State,  ex  rel.,  v.  Common  Council^  etc.,  4^55 
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10.  Street  Improvement. — How  Made, — Cost  of. — The  street  improve- 
ment could  only  be  made  on  the  order  of  the  common  council,  and 
the  assessment  for  its  cost  could  be  directed  only  against  the 
specific  property  designated  in  the  ordinance.  lb, 

11.  Street  Improvement, — Authority  of  Mayor  to  Contract  for, —  When 
Ordinance  a. Part  of  Contract, — If  a  mayor  enter  into  a  contract 
with  a  bidder  for  street  improvement,  by  authority  of  the  com- 
mon council,  his  contract  with  the  contractor  for  the  improve- 
ment is  binding  only  in  so  far  as  it  is  within  the  power  conferred 
by  the  common  council,  and  the  ordinance  directing  the  im- 
provement, when  properly  referred  to,  constitutes  a  part  of,  and 
18  the  base  of,  the  contract.  That  the  ordinance  is  a  part  of  the 
contract,  see  opinion.  lb, 

12.  Street  Improvement. — Duty  of  Contractor  to  Take  Notice  of  Ordi^ 
nance. — Contract. — It  is  the  duty  of  a  contractor  to  inform  him- 
self as  to  an  ordinance  on  whicn  his  contract  is  based  and  which 
is  to  form  the  basis  of  his  claim.  lb, 

13.  Town, —  Unplatted  Land  in  Corporation  Limits. — Validity  of  In- 
corporation.— The  lact  that  unplatted  or  farming  land  is  included 
in  the  limits  of  an  incorporated  town  does  not  render  the  incor- 
poration invalid.  Indiana  Improvement  Co,  v.  Wagner ,  658 

MURDER. 
See  Veedict,  1. 

NEGLIGENCE. 

See  Assignment  op  Errors;  Contributory  Neoliobnce;  Life  Insur- 
ance, 2;  Master  and  Servant,  1,  5;  Railroad. 

1.  Of  Parents, — Personal  Injury  of  Child. — Sui  Juris. — Complaint^  Nec- 
essary Allegations. — It  is  not  negligence  in  parents  to  let  a  boy 
eleven  years  of  age  attend  school,  where  to  do  so  the  boy  must 
cross  a  railroad  in  going  to  and  from  school ;  and  a  complaint  in 
an  action  by  such  boy  for  personal  injuries  sustained  while  cross- 
ing the  railroad,  need  not  allege  that  his  parents  were  free  from 
negligence,  but  it  is  sufficient  to  show  his  own  freedom  from  con- 
tributory negligence,  the  boy  being  sui  juris, 

Cleveland^  etc,  B,  W,  Co.  v.  Keely,  600 

2.  Of  Bailroad  Company. — At  Street  Crossing, —  Violation  of  City  Or- 
dinance,— Suddenly  Starting  Train,  Standing  across  Street,  xcithout 
Warning. — Custom. — It  is  negligence  in  a  railroad  companv  to  ob- 
struct a  street  crossing  with  its  train  to  the  interruption  oi  public 
travel  for  fifteen  minutes,  in  violation  of  a  city  ordinance ;  and  it 
was  also  negligence,  after  allowing  the  train  to  stand  still  across 
the  street  and  sidewalk,  the  engineer  having  left  his  usual  post 
on  the  engine,  to  then  start  back  suddenly  without  warning,  where 
persons  were  waiting  on  either  side  of  the  crossing,  and  had 
waited  so  long,  particularly  children  going  to  and  returning  from 
school,  who  had  for  a  long  time  been  allowed  to  cross  through 
standing  trains  at  that  point.  lb, 

3.  County, — Defective  Bridge. — The  rule  that  counties  are  liable  for 
injuries  caused  by  defects  in  bridges  which  they  are  bound  to  keep 
safe,  but  negligently  fail  to  do  so,  is  the  law  of  this  State,  al- 
though there  is  no  statute  creating  such  liability. 

Boards  etc.,  v.  Wagner j  Admr.,  609 

4.  Railroad, — Obstruction  on  Depot  Platform.— It  is  negligence  on  the 
part  of  a  railroad  company  to  place  an  obstruction  consisting  of 
a  plank  two  inches  thick  upon  a  depot  platform  used  by  passen- 
gers and  trainmen.  Brown  v.  OhiOj  etc.,  II.  W.  Co,,  648 
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5.  Brakeraan. — DtUy  to  Alight  from  Moving  Train. —Personal  Injury. — 
Where  a  brakeman  upon  a  freight  train  is  required,  in  the  dis- 
charge of  his  duty,  to  alight  from  the  moving  train  while  passing 
a  station  to  receive  orders,  and  does  so  without  any  negligence, 
but  by  reason  of  an  obstructing  plank  nailed  upon  the  station 
platform  bjr  the  employer  is  caused  to  stumble  and  fall  under  the 
train  to  his  injury,  the  employer  is  liable  in  damages.  lb. 

6.  Contributory  Negligence. — Alighting  Upon  Icy  Platform. — In  such 
case  the  getting  off  the  moving  train,  being  in  the  line  of  duty, 
is  not  negligence,  even  though  the  platform  upon  which  the 
brakeman  alighted  was  covered  with  sleet.  lb. 

NEW  TRIAL. 

See  Judgment,  9;  Special  Finding,  3;  Special  Judge,  2;  Supreme 

Court  Practice,  6. 

1.  Error  in  Calculation  of  Amount  Due. — Where  it  appears  from  the 
findings  that  erroneous  calculations  of  the  sums  found  ow'ing  from 
the  parties,  each  to  the  other,  were  made,  such  error  is  sufficient 
ground  for  a  new  trial.  Pennington  v.  Pennington^  S 

2.  Admisaion  or  Rejection  of  Evidence. — Practice. — Where  a  reason  for 
a  new  trial  is  the  exclusion  or  admission  of  evidence,  the  motion 
must  point  out  with  reasonable  certainty  the  evidences  excluded 
or  admitted.  ileltonviUe  Mfg.  Co.  v.  Fields,  58 

3.  Newly  Discovered  Evidence. — Affidavits  not  in  Record. — Supreme 
Court  Practice. — Where  the  affidavits  in  support  of  a  motion  for  a 
new  trial,  on  the  ground  of  newly  discovered  evidence,  are  not 
in  the  record,  no  question  thereonis  presented.  lb, 

4.  As  of  Right. —  When  not  Demandable. — A  new  trial  as  of  right  is 
not  obtainable  where  the  cause  proceeded  to  judgment  on  the 

•  entire  complaint  against  the  defendant,  as  to  one  of  the  para- 
graphs of  which  a  new  trial  as  of  right  was  not  demandable; 
notwithstanding  such  an  issue  was  raise-d  by  the  cross-com- 
plaint, to  which  the  judgment  makes  no  reference. 

Taylor  v.  Calvert,  67 

5.  When  Motion  for  is  not  a  Prerequisite  to  Review  of  Errors. — Prac- 
tice.— It  is  only  where  there  has  been  a  trial  that  a  motion  for  a 
new  trial  is  required  as  a  condition  precedent  to  a  review  of  errors 
in  this  court  affecting  the  trial. 

Werley  v.  Huntington  Watenoorks  Co. y  148 

6.  As  to  Part  of  Issues. — Rule  as  to, — In  order  that  a  new  trial  may 
be  granted  as  to  part  of  the  issues,  it  must  clearly  appear  that  the 
issues  to  be  decided  are  wholly  between  the  parties  as  to  whom 
a  new  trial  is  asked,  and  that  the  riehts  of  tne  other  parties  to 
the  original  action  will  not  be  affected.      Bennett  v.  Closson,  542 

7.  As  of  Right. — Rule  as  to. — It  is  only  in  actions  for  the  recovery  of 
real  estate  and  to  quiet  title  to  real  estate  that  the  losing  party 
may  have  a  new  trial  as  of  right  under  the  statute,  section  1064, 
R.  S.  1881 ;  and  if  two  or  more  substantive  causes  of  action  pro- 
ceed to  judgment  in  the  same  case,  whether  properly  or  improp- 
erlv  joined,  one  being  of  the  class  in  which  a  new  trial  as  of 
right  may  be  granted  and  the  other  not,  the  latter  will  control 
the  procedure,  and  a  new  trial  as  of  right  will  be  denied.  lb. 

8.  Exception  to  Ruling  on. —  When  Sufficiently  Made  to  Appear  in 
Record. — Supreme  Court  Practice. — Where  an  exception  to  the 
overruling  of  a  motion  for  a  new  trial  appears  in  that  part  of 
the  transcript  where  the  orderbook  entry  of  the  motion  and  the 
ruling  thereon  are  found,  but  no  such  exception  appears  in  the 
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bill  of  exceptions,  where  the  motion  and  order  overralin^  it  are 
also  found,  an  exception  is  sufficiently  made  to  appear  to  entitle 
the  appellant  to  ha,ve  the  questions  involved  in  the  motion  for  a 
new  trial  considered  and  decided. 

Indiana  Improvement  Co.  y.  Wagner f  658 

9.  Evidence. — Affidavit. — Clerical  Error. ^- A  ground  for  a  new  trial, 
that  the  court  erred  in  receiving  in  evidence,  over  appellunt's  ob- 
jection, the  affidavit  of  G.  is  unavailing  where  no  such  affidavit 
was  put  in  evidence ;  and  the  fact  that  on  the  page  to  which  the 
brief  refers,  the  affidavit  of  M.  is  found,  and  u.  appears  as  the 
notary  public  before  whom  the  affidavit  was  made,  does  not  justify 
the  court  in  treating  it  as  a  clerical  errpr.  lb. 

NONRESIDENTS. 
See  JuBisDicTioN. 

NOTICE. 

See  Gravel  Road,  4 ;  Judicial  Notice  ;  Mechanic's  Lien,  3,  4 ;  Mu- 
nicipal Corporation,  12 ;  Taxes,  4,  9,  12. 

NUISANCE. 

1.  Injunction. — Bemoval  of  Wooden  Building  Within  City  Fire  Limits. — 
A  property  owner  may  maintain  a  suit  to  enjoin  the  removal  of  a 
wooden  building  to  a  place  within  the  fire  limits,  in  violation  of  a 
city  ordinance  forbidding  it,  where  it  is  to  be  located  dangerously 
near  the  plaintiff's  frame  house.  Kaufman  v.  JStein,  49 

2.  City. — Protection  Against  Fire. — Inherent  Power. — A  city  in  this 
State,  without  reference  to  any  legislative  ^rant,  has  inherent 
power  to  prescribe  fire  limits,  and  to  prohibit  the  removal  of 
wooden  buildings  into  such  limits.  lb. 

3.  Bemoval  of  Buildings. — What  Amounts  to. — When  fire  limits  are 
established,  it  is  presumed  that  it  is  with  reference  to  the  existing 
location  of  buildings  within  such  limits,  and  the  subsequent  re- 
moval of  a  wooden  building  to  a  point  twenty  feet  distant  upon 
the  same  lot  is  within  the  inhibition.  lb, 

4.  Privy. — Injunction. — ^The  erection  of  a  privy  and  vault  within 
three  and  one-half  feet  of  the  dining  room  of  an  adjoining  owner 
may  be  enjoined  as  a  nuisance,  without  reference  to  the  manner 
in  which  the  vault  is  constructed  or  to  the  intention  of  the  de- 
fendant to  use  disinfectants.  Badican  v.  Buckley ,  582 

OBSTRUCTION  OF  HIGHWAY. 
See  Highway,  4,  5 ;  Judicial  Notice  ;  Pleading,  7. 

ORDINANCE. 
See  IVf UNiciPAL  Corporation,  2,  3,  6,  7,  8,  11,  12 ;  Negligence,  2. 

PARTIES. 

See  Common  Schools,  2 ;  Decedents'  Estates  ;  Demurrer  ;  Drain- 
age, 5;  Jurisdiction;  Mortgage,  2;  Specific  Performance. 

1.  Plaintiff. — Community  of  Interest. —  Banks. —  Taxes. — W^here  two 
banks  were  assessed  separately,  and  the  tax  assessed  against  the 
one  does  not  affect  the  property  of  the  other,  and  the  relief  to 
which  the  one  is  entitled,  if  granted,  would  not  affect  the  other, 
they  could  not,  in  the  absence  of  some  community  of  interest, 
unite  in  a  suit  to  enjoin  the  collection  of  such  taxes. 

Jones,  Treas.y  v.  Bushville  NaVl  Bank,  87 

2.  Taxes. — Action  to  Enjoin. — County  Commissioners. — In  an  action 
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to  enjoin  the  collection  of  taxes,  the  county  commissioners  are 
proper  parties  along  with  the  county  treasurer. 

Cummings,  Treas.,  v.  Stark,  94 

3.  Defendant. — Specijic  Performance, — Contract, — Conveyance.-— Where 
A  entered  into  a  contract  with  B  to  convey  to  him  certain  lands, 
and  upon  request  of  B,  A  made  the  deeds' to  both  B  and  his  wife, 
and  tendered  the  same  to  B,  which  were  refused,  the  wife  was  not 
a  necessary  party  defendant  in  a  suit  for  specific  performance. 

Tewksbury  v.  Hotoard,  103 

4.  School  Township.  —  School  Town. —  School  Property. —  A  school 
town  is  a  proper  party  in  an  action  affecting  property  which  it 
acquired  b^  accession,  from  the  school  township,  by  reason  of  its 
incorporation. 

Newpoint  Lodge,  Free  and  Accepted  Masons  v.  School  Town  of  New^ 
pointy  151, 

6.  Plaintiff. — State,  ex  rel.  Attorney -General. — School  Betenue, —  Unex- 
pended Balance. —  Township  Trustee. — Action. — An  action  to  re- 
cover the  unexpended  balance  of  tuition  revenue,  in  excess  of 
$1CM),  in  the  hands  of  a  township  school  trustee,  which  he  has  neg- 
lected or  refused  to  pay  over  to  the  county  treasurer,  is  properly 
brought  in  the  name  of  the  State  on  the  relation  of  the  Attorney- 
General.  ,       State y  ex  rel.,  v.  McClelland,  Tr.,  395 

PARTITION. 
See  Fraudulent  Convey ancb,  6;  Judgment,  9;  Phactice,  7. 

PARTNERSHIP. 
See  Decedents'  Estates. 

PARTY  IN  INTEREST. 

Bight  to  Sue, — Contract, — Delivery. — A  person  for  whose  benefit  a  con- 
tract has  been  made  may  bring  suit  on  the  same,  and  it  is  not 
necessary  that  the  contract  should  ever  have  been  delivered  to 
him.  Copeland,  Exr.,  v.  Summers,  219 

PAYMENT.  ' 

See  T.vxes,  7. 

PERSONAL  INJURY. 

See  Bridge,  2;  Damages;  Highway,  2,  4;  Master  and  Servant,  4, 
6,  6,  8,  9,  10;  Negligence,  1;  Pleading,  8,  9;  Railroad;  Surety 
OP  THE  Peace,  1. 

PERSONAL  PROPERTY. 
See  Trust,  4. 

PHYSICIAN  AND  PATIENT. 

1.  Physician* s  Bill  for  Treatment  of  Wife.— Liability  for.— Assumption 
and  Payment  by  Wife.— While  a  physician's  bill  for  treating  the 
wife  is  generally  the  debt  of  the  husband,  yet  the  wife  may  treat 
it  as  her  own  debt,  and  pay  it. 

City  of  Columbus  v.  Strassner,  301 

2.  Skillfulness  of  Physician  a  Question  of  Fact. — Presumption. — In- 
struction to  Jury. — The  law  raises  no  presumptions  as  to  the  skill- 
fulness  of  a  physician  in  regular  practice,  nor  that  the  patient 
will  obey  the  directions  of  the  physician.  Such  presumptions 
are  inferences  of  fact  to  be  drawn  by  the  jury  from  the  evidence 
or  from  a  given  state  of  facts,  and  it  is  error  for  the  court  to  in- 
struct the  jury  as  to  what  inferences  they  shall  draw.  lb. 
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PLAT. 
See  Highway,  2. 

PLEADING. 

See  Answer;  Complaint;  Ckoss-Complaint ;  Dbcbdbnts'  Estates; 
Mechanic's  Lien,  4;  Practice,  5;  Supreme  Court  Practice,  3. 

1.  Complaint. — Motion  to  Make  More  Specific. — It  is  not  error  to  over- 
rule a  motion  to  make  a  complaint  more  speciiBc  where  the  spe- 
cific allegations  could  not  have  weakened  the  complaint,  and 
were  not  essential  to  advise  the  defendant  of  the  cause  of  action 
he  is  called  upon  to  defend.         Heltonville  Mfg.  Co.  v^  Fields ^  58 

2.  Motion  to  Strike  Out. — Where  a  complaint  contains  pertinent  facts 
sufl&cient  to  support  the  judgment,  no  available  error  can  be  pre- 
dicated upon  the  overruling  of  a  motion  to  strike  out  other  and 
immaterial  facts.  Barter ^  Adnxx,,  v.  Songer^  1^1 

3.  Cross- Complaint.  —  Attorney^ s  Lien.  —  Where  a  cross-complaint 
seeking  to  have  an  attorney's  lien  declared  on  certain  land  does 
not  allege  that  the  notice  of  lien  was  entered  within  a  reasonable 
time  after  the  rendition  of  the  decree,  nor  that  the  services  were 
of  any  value,  it  is  insufficient. 

Quaeref  can  an  attorney's  lien  be  enforced  in  a  suit  to  enjoin  the  en- 
i     forcement  of  a  supposed  legal  lien  by  execution? 

Wood  V.  Hughes  J 1 79 

4.  Theory  of. — A  pleading  must  proceed  upon  a  definite  theory,  and 
if  bad  upon  that  theory  it  can  not  be  sustained  upon  some  other. 

Copeland,  Exr.y  v.  Summers ^  219 

5.  Complaint. — Taxes, — Omitted  Property. — City  Clerk. — ^The  suffi- 
ciency of  the  complaint  in  this  case,  being  an  action  to  cancel 
and  declare  void  certain  taxes  as  levied  upon  omitted  personal 
property  by  the  city  clerk,  is  decided  on  the  authority  of  Eeyn- 
olds,  Audr.y  v.  Boxoeny  Admr.,  138  Ind.  434. 

City  of  Delphi  v.  Bowen,  Admr.^  235 

6.  Answer y  Sufficiency  of. — Theory. — Injunction. — An  answer  to  ^  com- 
plaint in  a  suit  for  injunction  is  sufficient  where  the  conduct  com- 
plained of  is  confessed,  and  the  answer  is  justified  by  a  theorj' 
sufficient,  though  different  from  that  upon  which  complaint  is 
made.  Hawkins  v.  Stanford^  Tr.,  267 

7.  Complaint,  Sufficiency  of  Facts. — Theory, — Railroad. — Damages.-^ 
Obstruction  of  Alley. — Where  the  theory  of  a  complaint  against  a 
railroad  company  for  damages  was  that  the  company  had  negli- 
gently and  unnecessarily  increased  the  obstruction  of  an  alley  by 
laying  its  two  tracks  thereon  six  feet  apart  instead  of  twelve  as 
required  by  ordinance,  and  had  further  and  unnecessarily,  and 
negligently  obstructed  the  alley  by  running  cars  over  such  tracks 
at  a  greater  rate  of  speed  than  that  provided  by  the  city  ordi- 
nance, but  no  facts  are  stated  by  which  such  rate  of  speed  either 
aggravated  or  increased  the  obstruction  of  the  alley,  nor  that  the 
prohibited  rate  of  speed  injured  the  appellant,  and  no  facts  are 
alleged  showing  that  the  difference  in  space  between  the  tracks 
did  not  increase  the  necessary  obstruction  of  the  alley,  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Haus  V.  Jeffersouville,  etc.,  B.  B.  Co.,  307 

8.  Complaint,  Sufficiency  of. — Beritals. — Personal  Injury. — Passenger 
Pushed  from  Platform  of  Car  by  Bailroad  Employe,  and  Bun  Over  by 
Train. —  WJien  Negligence  of  Company  is  Shotcn. — The  complaint  in 
an  action  for  personal  injury  against  a  railroad  company,  alleged, 
substantially,  that  plaintiff  took  passage  upon  defendant's  pas- 
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senger  train  at  the  town  of  S.,  with  a  proper  ticket,  for  the  town 
of  M. ;  that  upon  the  arrival  of  said  train  at  tlie  town  of  8.  plain- 
tiff undertook  to,  and  did,  get  on  the  platform  of  one  of  the  cars 
of  said  train  to  enter  the  same,  hut  that  without  fault  or  negligence 
on  plaintiff's  part,  hut  on  account  of  the  carelessness  and  negli- 
gence of  defendant's  agent,  j^laintiff  was,  by  such  employe, 
pushed  from  the  platform  of  said  car  just  as  the  train  was  start- 
ing, and  plaintiff,  without  fault  or  negligence  on  his  part,  fell 
between  the  cars  of  said  train  onto  the  railroad  track,  and  was 
carelessly  and  negligently  caught  and  run  over  by  defendant's 
said  train,  and  was  mashed,  bruised,  and  mangled  T  ''that  all  of 
said  injuries  were  caused  by,  and  the  direct  result  of,  said  care- 
lessness and  negligence  of  defendant  in  pushing  plaintiff  off  its 
train,  as  aforesaid,  and  carelessly  and  negligently  running  over 
him  *  *  as  aforesaid,  and  wholly  without  fault  or  negligence  of 
plaintiff." 

Heldj  that  the  complaint  is  sufficient. 

Held,  also,  that  the  facts  contained  in  the  last  clause,  in  quotations, 
are  not  mere  recitals,  but  are  direct  allegations  of  mat'erial  facts. 

Louisville,  etc.,  B.  W,  Co,  v.  Kendall,  S13 

9.  Complaint. — Master  and  Servant. — Defective  Appliance. — Personal 
Injury, — Death. — A  complaint  for  damages  caused  by  a  defective 
appliance  (a  derrick)  by  the  administratrix  of  the  deceased  serv- 
ant against  the  master,  is  sufficient  where  it  shows  that  the 
master  had  full  knowledge  of  the  defect,  and  that  tha  deceased 
servant  was  ignorant  of  the  same. 

Big  Creek  Stone  Co.  v.  Wolf,  Admz,,  496 

10.  Anstcer. —  Verification. — Action  to  Eatahlish  Lost  Will. — In  an  action 
by  devisees  to  establish  a  lost  will,  an  answer  of  general  denial 
to  be  available,  need  not  be  verified. 

Wright,  Ad%nx.,  v.  Fultz,  594 

POLICE  REGULATION. 
See  Interstate  CJommerce,  1, 

PRACTICE. 

See  Assignment  of  Erbors  ;  Bill  of  Exceptions,  3 ;  Constitutional 
Law,  1;  Contract,  5;  Judgment,  2;  Master  and  Servant,  3; 
New  Trial,  2,  5;  Special  Finding,  1,  3;  Supreme  Court  Prac- 
tice; Waiver. 

1.  Judgment  Based  on  One  Paragraph  of  Complaint. — Bulings  on  Other 
Paragraphs  Not  Available  Error, — Error  can  not  be  predicated 
upon  a  paragraph  of  complaint,  where  the  special  findings  show 
that  the  judgment  is  based  upon  another  paragraph  of  the  com- 
plaint. Tewksbury  v.  Howard,  1 03 

2.  Motion  to  Docket  Cross- Complaint  as  Separate  Action. — Bill  of 
Exceptions. — A  motion  by  a  plaintiff  to  docket  a  crcss-eomplaint 
as  a  separate  action  is  a  collateral  one,  and  must  be  brought  into 
the  record  by  a  bill  of  exceptions.   Thiebaud,  Tr.,y.  Tait^  Treas,y2S8 

3.  Xot  Available  Error  to  Befvse  to  Docket  Cross- '  jmpiaint  as 
Separate  Action. — It  is  not  available  error  to  overrule  a  mction 
to  docket  a  cross-complaint  as  an  independent  action.  lb. 

4.  Intermediate  Errors. —  When  Not  Available  for  Beversal  of  Judgment. 
— Intermediate  errors  are  not  available  for  reversal  if  the  final 
judgment  is  right.  lb. 

5.  Overruling  Motion  to  Strike  out  Parts  of  Pleading, —  When  not 
Beversible  Error. — The  overruling  of  a  motion  to  strike  out  parts 
of  a  complaint  is  not  such  error  as  will  work  a  reversal  where  it 
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is  manifest  that  the  moving  party  has  not  been  prejadiced  by  the 
ruling.  Boruff  v.  Htidson,  280 

6.  Bef using  to   Strike  out  Interrogatory, — No   Answer    IHsclosed  by 

Record, — ^The  defendant  can  not  complain  of  the  overruling  of  a 
motion  to  strike  out  an  interrogatory  nropounded  to  him  by  the 
plaintiff,  where  the  record  does  not  disclose  any  answer  to  the 
interrogatory.  lb. 

7.  Action  for  Belief  from  Decree  in  Partition. — Demurrer ,  Effect 
of. — Bight  to  Controvert  the  Facts  Alleged. — If  a  demurrer  to  a 
complaint  seeking  relief  from  a  decree  in  partition  be  overruled, 
the  effect  of  the  demurrer  in  such  case  is  that  it  admits  the  truth 
of  the  complaint  only  for  the  purpose  of  testing  its  sufficiencv ; 
and  the  defendant  may  thereafter  controvert  the  truth  of  the 
facts  alleged  in  the  complaint.  Suin  v.  Deschamp,  602 

8.  Motion  to  Modify  Judgment. — Bill  of  Exceptions. — In  order  that 
any  question  may  be  presented  on  appeal  upon  a  motion  to 
modify  a  judgment,  the  motion  must  be  Drought  into  the  record 
by  bill  of  exceptions.  Scanlin  v.  Stewart j  574 

9.  Erroneous  Befusal  to  Grant  Change  of  Venue. — How  Question 
Saved. — ^The  erroneous  refusal  of  a  change  of  venue  must  be 
made  the  ground  of  a  motion  for  a  new  trial  or  it  will  not  be  con- 
sidered on  appeal.  lb. 

PRESUMPTION. 

See  Execution;  Fraudulent  Conveyance,  3;  Gravel  Road,  4; 
Master  and  Servant,  7;  Physician  and  Patient,  2;  School 
Township,  3;  Special  Judge. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 

See  Suretyship. 
PROBABLE  CAUSE. 

See  Malicious  Prosecution,  1. 

PROMISSORY  NOTE. 
See  Conveyance,  2 ;  Married  Woman. 

PROSECUTING  ATTORNEY. 
See  Malicious  Prosecution,  2. 

PROSTITUTION,  HOUSE  OF. 
See  Criminal  Law,  1. 

PROXIMATE  CAUSE. 
See  Railroad. 

PURCHASE-MONEY. 
See  Fraudulent  Conveyance,  4. 

QUIETING  TITLE. 
See  Conveyance,  2;  Title,  1. 

RAILROAD. 

See  Contributory  Negligence  ;  Judicial  Notice  ;  Malicious  Prose- 
cution, 3 ;  Master  and  Servant,  1 ;  Negligence,  2, 4,  5,  6 ;  Plead- 
ing, 7,  8;  Street  Railway. 

Negligence. — Personal  Injury. — Proximate  Cause. — Bemote  Cause. — Con- 
curring  Causes. — Fellow- Servant  Bule — Defective  Headlight. — CoU 
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lision. — A,  as  engineer,  was  in  charge  of  engine  No.  172,  which 
he  was  required  to  operate  with  a  defective  headlight.  A  had 
special  orders  to  stop  at  S,  and  remain  until  No.  167  passed.  A 
stopped  at  S,  but  in  violation  of  such  order  pursued  his  journey 
witn  the  defective  engine,  before  No.  167  had  passed.  After  leav- 
ing S  two  and  three-quarter  miles,  and  having  observed  the  ap- 
proach of  No.  167,  A  stopped  his  engine  when  one  and  a  quarter 
mile  distant  from  No.  167,  there  being  upon  the  front  of  No.  172 
two  green  lights  burning  brightly,  and  on  board  were  handlamps 
to  be  lighted  and  placed  in  the  headlight  when  it  failed,  for 
any  reason,  which,  when  placed  in  the  headlight,  could  be  seen 
for  the  distance  of  five  miles,  but  on  this  occasion  they  were  not 
so  placed,  and  no  headlight  was  burning.  From  8  eastward  the 
track  was  straight  and  free  from  obstruction,  with  a  decline  in  the 
grade  for  four  miles.  No.  167  came  from  the  east  at  the  rate  of 
thirty  miles  an  hour,  and  her  engineer  and  fireman  having  looked 
but  failed  to  observe  No.  172,  collided  with  the  same,  in  which 
collision  B,  the  fireman  on  No.  172,  was  injured,  for  which  injury 
he  sues  the  railroad  company  for  damages. 

Heldy  that  the  proximate  cause  of  B's  injury  was  the  negligence  of  A, 
a  fellow-servant  of  B,  in  not  obeying  the  order  given  him  to  re- 
main on  the  side-track  at  S  until  No.  167  passed,  and  in  failing 
to  place  the  lighted  handlamps  in  the  headlight. 

Held,  also,  that  the  negligence  of  the  railroad  company  in  failing  to 
furnish  a  proper  headlight  was  a  remote  cause  of  the  injur\'. 

Held,  also,  that  the  negligent  omission  of  the  company  to  furnish  a 
proper  headlight,  and  the  negligent  acts  of  A  were  not  concurrent 
m  causing  the  injury. 

New  Yorky  etc.,  B.  B.  Co,  v.  Perrigneyj  414 

RAPE. 
See  Criminal  Law,  1. 

REAL  ESTATE. 

See  Description,   1,   2;    Estoppijl;     Fraudulent   Conveyance,   6; 

Mechanic's  Lien,  1;  Trust,  1;  Will,  1. 

1.  Description. — Quantity, — Metes  and  Bounds. — It  is  only  in  the  ab- 
sence of  monuments,  courses  and  distances  that  the  quantity  of 
land  named  in  a  deed  will  govern. 

Silver  Creek,  etc.,  v.  Union  Lime,  etc.,  Co.,  297 

2.  Description. — Metes  and  Bounds. — Adverse  Possession. — Ejectment. 
— Where  the  evidence  does  not  expressly  show  any  adverse  pos- 
session of  lands  beyond  the  metes  and  bounds  fixed  in  the  deed, 
the  metes  and  bounds  must  control  in  a  possessory  action.        76. 

3.  Improvements  During  Litigation.  —  Bona  fide  improvements,  for 
which  a  claim  can  be  made,  can  not  be  put  upon  land  pending 
litigation  concerning  it.  Mayer  v.  Haggerty,  628 

REASONABLE  DOUBT. 
See  Surety  op  the  Peace,  4. 

RECORD. 

See  Bill  op  Exceptions;    Instructions  to  Jury,  3;    Mechanic's 

Lien,  3. 

RECOVERY. 
See  Ejectment  ;   Fraudulent  Conveyance,  2. 

REDEMPTION. 
See  Guardian  and  Ward,  3,  4,  6. 
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REFORMATION  OF  INSTRUMENT. 

See  School  Township,  1,  2. 

Deed. — Decision,  When  not  Contrary  to  Law,— The  findings  and  conclu- 
sion of  the  court  effecting  a  reformation  of  a  written  instrument 
(a  deed),  are  not  contrary  to  law,  where  it  appears,  not  only  by 
the  preponderance  of  the  evidence,  but  to  a  moral  certainty,  that 
words  (a  reversionary  clause),  by  mutual  mistake,  w^ere  omitted 
therefrom,  materially  altering  the  effect  of  the  instrument.  For 
the  evidence,  see  opinion.  Boards  etc.,  v.  Owens,  183 

REIMBURSEMENT. 
See  GuABDiAN  and  Ward,  2;  Township  Trustee,  4. 

REMONSTRANCE. 
See  Gravel  Road,  6. 

REMOTE  CAUSE. 

See  Railroad. 

RENT. 
See  Evidence,  1. 

REPORTER'S  LONGHAND  MANUSCRIPT. 
See  Bill  of  Exceptions,  2. 

RES  ADJUDICATA. 
See  Guardian  and  Ward,  5 ;  Former  Adjudication. 

RESIDENCE. 
See  Divorce,  1,  3. 

RETURN. 
See  Fugitive. 

REVERSION. 
See  Conveyance,  2 ;  Deed,  1. 

SALE. 
See  Judicial  Sale  ;  Sheriff's  Sale. 

SCHOOL. 
See  Common  Schools. 

SCHOOL  FUND. 
See  Township  Trustee,  5. 

SCHOOLHOUSE. 
See  Deed,  3. 

SCHOOL  PROPERTY. 
See  Deed,  2,  3 ;  Parties,  4. 

SCHOOL  REVENUE. 
See  Common  Schools,  4;  Constitutional  Law,  2;  Parties,  5. 

SCHOOLTEACHER. 
See  School  Township,  1,  6,  6,  7,  8. 

SCHOOL  TOWN. 
See  Parties,  4. 


} 
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SCHOOL  TOWNSHIP. 
See  Deed,  1 ;  Parties,  4. 

1.  Teacher. — Contract. — Mistake. — Reformation. — A  contract  for  the 
services  of  a  teacher  in  the  public  schools  of  a  township,  which, 
as  written  and  signed,  appears  upon  its  face  to  be  between  the 
teacher  and  the  civil  township,  may,  in  an  action  thereon  against 
the  school  township  be  reformed  upon  allegations  of  mutual  mis< 
take,  and  enforced  against  the  latter  corporation. 

Sparta  School  Tp.,  etc.,  v.  Mendelly  188 

2.  BeformtLtion  of  Contract. — Demand. — Where  the  only  relief  sought 
is  the  reformation  of  a  contract,  a  previous  demand  for  a  cor- 
rection is  essential;  but  where,  in  addition  to  the  reformation,  a 
recovery  is  asked,  no  prior  demand  is  necessary.  Ih. 

3.  Township  Trustee.— Contracts  of  Predecessor. — Presumption  as  to 
Knotoledge. — An  incoming  township  trustee  is  presumed  to  have 
come  into  possession  of  knowledge  of  all  the  anairs  of  his  school 
township,  and  he  can  not  ignore  contracts  made  by  his  township 
through  his  predecessor,  upon  the  ground  that  it  is  defective  in 
form.  lb, 

4.  Character  of  Contract. — Inquiry. — A  contract  between  a  township, 
by  its  trustee,  and  a  teacher,  for  the  latter's  services,  although  on 
its  face  the  contract  is  by  the  civil  township,  is  sufficient  to  put  a 
successor  of  the  trustee  upon  inquiry  as  to  the  real  character  in 
which  the  outgoing  trustee  intended  to,  and  did,  contract.        lb. 

6.  Trustee  May  Employ  Teacher  for  Service  Extending  into  Term  of 
Successor. — A  township  trustee  may  employ  a  teacher  for  a 
school  term  which  will  be  in  the  official  term  of  his  successor  in 
the  trust.  lb. 

6.  Teacher^s  Contracts. — Limited  by  Available  Public  Funds. — ^The 
nature  of  the  service,  and  the  public  interests  involved,  require 
that  contracts  to  teach  public  schools  shall  be  construed  to  be  so 
limited  as  to  correspond  with  the  public  funds  available.  lb. 

7.  Offer  of  Different  School. —  Teacher  Not  Bound  to  Accept. — A  teacher 
who  has  contracted  with  a  township  for  a  certain  school  is  not 
bound  to  accept  in  lieu  thereof  an  inferior  school,  which  by  rea- 
son of  a  lack  of  attendance  is  likely  to  be  discontinued  by  the 
trustee  at  any  time.  lb. 

8.  In  an  action  by  a  teacher  upon  a  contract  to  teach  a  particular 
school,  an  answer  that  a  different  school  was  offered  is  avoided 
by  a  reply  showing  that  another  competent  teacher  had  been  pre- 
viously contracted  with  for  the  offered  school.  lb. 

9.  Construction  of  Contracts  of  Public  Officers. — The  powers  of  a  pub- 
lic officer  to  contract  being  prescribed  by  law,  his  contracts  are 
presumed  to  have  been  executed  in  the  capacity  corresponding 
with  the  official  duty  the  officer  ought  to  perform  respecting  the 
subject-matter  in  hand.  lb, 

SHERIFF'S  SALE. 

See  MoRT(?AGB,  2. 

SIDEWALK. 
See  Streets  and  Alleys,  2. 

SPECIAL  FINDING. 

See  Drainage,  2 ;  Execution  ;  Supreme  Court  Practice,  3 ;  Taxes,  6. 

1.  Omission  of  Material  Fact. — Bemedy. — Practice. — Where  a  special 
finding  omits  material  facts,  the  remedy  is  by  a  motion  for  a  new 
trial  and  not  by  a  motion  to  modify.   Bunch  et  al,  v.  Hart  et  al.,  J 
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2.  Sufficiency  of  Evidence. — Supreme  Court  Practice, — If  the  findine 
01*  the  court  is  supported  by  some  evidence,  the  appellate  tribunal 
will  not  disturb  it.  Fehnington  v.  Pennington,  8 

3.  Motion  to  Strike  Out  or  to  Make  More  Specific, — Practice, — New 
Trial. — A  motion  addressed  to  a  special  finding,  either  to  make 
more  specific  or  to  strike  out,  etc.,  is  not  authorized  by  any  rule 
of  practice,  the  remedy  for  any  such  defects  being  by  motion  for 
new  trial.  Tewksbury  v.  Howard y  lOS 

4.  Failure  to  Find  Fact  Within  the  Issues  and  the  Evidence, —  When 
Not  Ground  for  Beversal. — Burden  of  Proof,— A  failure  to  find  a 
fact  within  the  issues,  which  is  established  by  the  evidence,  is  not 
ground  for  reversal  of  the  judgment,  provided  the  facts  essential 
to  a  recovery  are  found ;  for  a  failure  to  find  upon  an  issue  in  such 
a  case  is  equivalent  to  a  finding  against  the  party  upon  whom 
rests  the  burden  of  proof  upon  that  issue. 

Town  of  Fowler  v.  Linguist ,  566 

5.  Amendments,  When  May  he  Made. — Amendments  to  special  find- 
ings by  the  court  may  be  made  by  the  trial  court  during  the  term 
and  before  the  rendition  of  the  judgment • 

Dowell  V.  Talbot  Paving  Co,,  675 

SPECIAL  JUDGE. 

1.  Appointment, — Presumption  of  Begularity, — In  the  absence  of  a 
showing  to  the  contrary,  it  will  be  presumed  on  appeal  that  the 
trial  court  acted  within  the  law  in  appointing  a  special  judge. 

Mayer  v.  Haggerty,  628 

2.  Powers  of, — Nunc  Pro  Tunc  Entry. — New  Trial, — A  special  judge 
appointed  to  try  a  cause  is  the  proper  person  to  consider  motions 
therein  for  a  nunc  pro  tunc  entry  of  judgment  and  for  a  new  trial. 

Xb. 
SPECIFIC  PERFORMANCE. 

See  Contract,  1 ;  Parties,  3. 

Contract, — Conveyance  of  Land, — Statute  of  Frauds, — Part  Perform- 
ance,— Parties, — Consideration, — A  entered  into  a  written  con- 
tract with  B  to  convey  to  him  certain  land,  and  subsequently  B 
executed  a  written  contract  to  convey  certain  described  parts  of 
said  land  to  C,  in  the  event  of  a  conveyance  to  him  (B)  under  the 
terms  of  the  first  mentioned  contract.  By  parol  agreement  of 
all  the  parties  to  the  first  two  contracts  and  I),  the  first  named 
tract  (the  tract  to  be  conveyed  from  A  to  B)  was  to  be  conveyed 
to  D,  who  was  to  perform  the  stipulation  of  said  two  contracts  as 
to  B.  A  conveyed  the  said  land  to  D,  but  D  refused  to  comply 
with  the  terms  of  the  contract  by  which  the  conveyance  to  C  was 
to  be  made.    C  brought  suit  against  D  for  specific  performance. 

Held,  that,  as  between  B  and  C,  the  two  written  contracts  entered 
into  and  formed  the  basis,  as  one,  of  the  transactions. 

Seld,  also,  that  as  between  B  and  C,  there  was  a  full  performance  on 
the  part  of  B  and  his  obligor,  A. 

Held,  also,  that  the  suit  for  specific  performance  was  not  barred  by  the 
statute  of  frauds. 

Held,  also,  that  C  was  a  proper  party  to  enforce  performance  by  D. 

Held,  also,  that  the  receiving  of  valuable  consideration  by  D  from  B 
for  assuming  the  performance,  is  sufficient  consideration  to  sup- 
port the  promise  of  D.  Bomffy,  Hudson,  280 

STATE  BOARD  OF  TAX  COMMISSIONERS. 

See  Taxes,  1,  3. 

Vol.  138—47 
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STATUTE. 
See  Taxes,  14 ;  Township  Tbustee,  2,  6. 

STATUTE  CONSTRUED. 

See  Common  Schools,  2,  3;    Constitutional  Law,  2;  Election,  5; 

Gravel  Road,  1. 

1.  Street  Improvements,  —  Contractor.  —  Lien.  —  Foreclosure.  — The 
amended  seventh  section  of  the  act  of  1889,  as  amended  by  the 
act  of  1891,  conferring  the  rights  on  the  contractor  for  street  im- 
provements to  foreclose  his  lien,  and  to  recover  a  i^asonable  at- 
torney's fee,  did /not  impair  any  vested  right  or  constitutional 
guarantv.  It  simply  provided  a  remedy  for  the  enforcement  of  a 
right  which  had  already  been  created  by  the  act  of  1889,  in  con- 
ferring a  lien  on  the  contractor. 

Dowell  V.  Talbot  Paving  Co.,  675 

2.  When  Statute  Betrospective. — Bemedial  Statute. — Street  Improve- 
ments.— Act  of  1 8 91. — ^The  statute  conferring  such  rights  on  the 
contractor  being  a  remedial  statute  relating  to  the  mode  of  pro- 
cedure in  the  enforcement  of  a  right,  is  retrospective,  and  applies 

'  to  causes  of  action  subsisting  at  the  date  of  its  passage.  lb. 

STATUTE  OF  FRAUDS. 
See  Specific  Performance. 

STATUTE  OF  LIMITATIONS. 

Guardian  and  Ward. — Constructive  Trust. — Action  to  Enforce. — An  ac- 
tion to  enforce  a  constructive  trust  growing  out  of  a  fiduciary  re- 
lation (guardian  and  ward),  the  act  (the  claim  of  adverse  title) 
complained  of  being  poisonous  in  its  consequences,  the  suit  can 
only  be  barred  by  the  fifteen  years'  statute'  of  limitations,  which 
would  b^gin  to  run  when  the  &;uardian  was  discharged  from  his 
trust  and  began  to  claim  title  absolute  in  himself  adversely  to  the 
tnist.  Taylor  v,  Calvert,  67 

STATUTE,  REMEDIAL. 

See  Statute  Construed,  2. 

STATUTE,  RETROSPECTIVE. 
See  Statute  Construed,  2. 

STATUTORY  CONSTRUCTION. 
See  Taxes,  10. 

STREET  RAILWAY. 
See  Municipal  Corporation,  9. 

STREETS  AND  ALLEYS. 

See  Highway,  2,  4,  5;  Municipal  Corporation,  9, 10, 11, 12;  Statcte 

Construed,  1,  2. 

1.  Mode  of  Improvement  can  not  be  Controlled  by  Mandamus. — Incor- 
porated Town. — The  board  of  trustees  of  an  incorporated  town 
have  exclusive  power  over  the  streets  and  alleys  of  the  town» 
with  power  to  improve  the  same,  and  the  manner  of  improve- 
ment being  discretionary  with  the  board  of  trustees,  their  discre- 
tion as  to  the  mode  of  improvement  can  not  be  controlled  by 
mandamus.  State,  ex  rel.,  v.  Milesy  692 

2.  Incorporated  Town. — Power  of  Board  of  Trustees  to  Change  Grade 
of  Sidewalk. — The  board  of  trustees  of  an  incorporated  town  has 
the  right  to  change  the  grade  of  a  sidewalk  at  any  time  before  the 


1 
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work  is  completed,  in  such  manner  as  in  their  judgment  would 
make  the  walk  most  beneficial  to  the  public.  lb. 

STRICT  FORECLOSURE. 
See  Mortgage,  2. 

SUBROGATION. 
See  Dijcedentb'  Estates. 

SUI  JURIS. 
See  Negligence,  1. 

SUPREME  COURT  PRACTICE. 

See  Appeal,  2;  Constitutional  Law,  1 ;  Judgment,  1,  5;  New  Tbial, 

3,  8;  Special  Finding,  2;  Verdict,  1. 

1.  Waiver, — Failure  to  Argue  Question. — Questions  not  argued  in  the 
appellate  tribunal  will  be  deemed  waived. 

Heltonville  Mfg.  Co.  v.  Fields^  58 

.2.  Questions  Depending  on  the  Evidence. — Evidence  not  in  Becord. — No 
question  depending  wholly  on  the  evidence  can  be  considered 
when  the  evidence  is  not  in  the  record. 

Downey  v.  Head,  503 

3.  Bule  where  Same  Question  Presented  by  Pleadings  and  Special  Find- 
ings,— Rulings  upon  pleadings  will  not  be  considered  on  appeal 
where  the  same  questions  are  presented  by  exceptions  to  con- 
clusions of  law  upoH  a  special  finding  of  facts.  * 

Scanlin  v.  Stewart y  574 

4.  Assessment  of  Damages. — Weight  of  Evidence.— The  Supreme  Court 
can  not  pass  upon  the  sufficiency  or  insufficiency  of  the  damages 
assessed  where  to  do  so  would  require  it  to  weigh  conflicting  evi- 
dence. Radican  v.  Buckley ^  582 

5.  Verdict. — Judgment  Upon. —  Beversal  with  Mandate  to  Enter. — 
Where,  after  a  general  verdict  for  a  plaintiff,  the  trial  court  gives 
judgment  for  the  defendant  upon  answers  to  interrogatories,  the 
Supreme  Court,  on  appeal  by  tne  plaintiff,  if  it  finds  such  answers 
entitle  the  •plaintiff  to  judgment  will  not  order  a  new  trial,  but 
will  remand  the  case  with  instructions  to  render  judgment  up6n 
the  verdict.  Brown  v.  Ohio^  etc.,  B.  W.  Co.,  648 

6.  Ground  for  New  Trial  can  not  be  Made  Independent  Assignment  of 
Error. — No  question  is  saved  to  the  admission  of  affidavit  in  evi- 
dence over  objection,  where  such  alleged  error  was  not  made  a 
ground  of  motion  for  a  new  trial. 

Indiana  Improvement  Co.  Y,  Wagner ^  658 

SURETY  OF  THE  PEACE. 

1.  Sufficiency  of  Affidavit. — Fear  of  Pergonal  Injury. — An  affidavit 
for  surety  of  the  peace,  of  the  following  tenor,  is  sufficient:  A, 
being  duly  sworn,  on  his  oath  says  that  he  has  just  cause  to  fear, 
and  does  fear,  that  B  will  kill  and  murder  him,  and  that  he 
makes  this  affidavit  only  to  secure  the  protection  of  the  law,  and 
not  from  anger  or  malice.  Davis  v.  State^  11 

2.  Affidavit  Sworn  to  Before  Notary  Public. — An  affidavit  for  surety 
of  the  peace  may  be  sworn  to  before  a  notary  public.  lb. 

3.  A  Criminal  Action. — Nature  of. — Preponderance  of  Evidence.—- 
While  a  prosecution  for  surety  of  the  peace  is  a  criminal  action, 
vet  it  is  simply  for  the  prevention  of  crime,  the  only  question  to 
be  decided  being  whether  the  prosecuting  witness  has  just  cause 
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to  entertain  the  fears  expressed  in  his  affidavit,  which  is  to  be 
decided  by  the  preponderance  of  the  evidence.  lb. 

4.  Reasonable  Doubt. — Province  of  Jury. — The  doctrine  of  reasonable 
doubt  has  no  place  in  such  an  action,  nor  is  the  jury  the  judge  of 
the  law.  lb. 

6.  Procedure. — Failure  of  Defendant  to  Testify. — Instruction  to  Jury. 
— In  such  case,  the  following  instruction  was  correctlv  refused: 
■*'This  case  is  governed  by  the  law 'governing  criminal  cases,  ex- 
cept where  the  law  provides  otherwise.  If  the  defendant  did  not 
testify  in  his  own  behalf,  you  can  not  take  this  fact  into  considera- 
tion, nor  talk  about  it  in  the  jury  room."  lb. 

6.  Evidence  of  Communication  of  Threats. — It  was  not  error  to 
permit  the  complaining  witness  to  testify  that  certain  persons 
told  him,  in  the  absence  of  the  defendant,  that  the  defendant 
threatened  to  kill  him  and  to  do  him  other  injuries,  where  the 
evidence  is  not  in  the  record ;  for  it  must  be  presumed  that  the 
threats  were  also  proved.  lb. 

7.  Misconduct  of  Counsel. — Argument  to  Jury. — Where,  in  his  argu- 
ment to  the  jury,  the  State's  attorney  said  the  following :  "Gentle- 
men of  the  jury — The  defendant  did  not  go  on  the  witness  stand 
and  testify  in  this  case.  He  knew  we  had  his  neighbors  in  the 
court,  and  that  we  would  impeach  him  if  he  did  testify."  Also, 
"If    •    *    the  complaining  witness  did  swear  to    a  lie,  as  Mr. 

says  he  did,  why  did  the  defendant  not  call  his  neighbors, 

who  are^here  in  court?"  And,  also,  **W»have  an  illustration  of 
permitting  cranks  to  run  at  large,  in  the  killing  of  Carter  Har- 
rison, the  mayor  of  Chicago,  the  most  outrageous  murder  of  our 
time.  Had  tfce  murderer  been  placed  under  bonds,  that  murder 
would  not  have  occurred."  Such  remarks  were  bevond  the 
bounds  of  legitimate  are^iment,  and  being  sanctioned  by  the 
court,  amount  to  reversible  error.  lb. 

SURETYSHIP. 
See  Married  Woman. 

TAXES. 
See  Parties,  1,  2;  Pleading,  6;  Township  Tbustee,  3,  4,  5. 

1.  JState  Board  of  Tax  Commissioners. — Jurisdiction. — Original  and  Ap* 
pellate. — The  provisions  of  the  statute  conferring  upon  the  State 
Board  of  Tax  Commissioners  the  powers  possessed  by  the  county 
boards  of  review  were  intended  to  confer  such  powers  in  cases 
where  it  had  jurisdiction,  either  original  or  appellate,  and  was 
not  intended  to  confer  original  jurisdiction  over  all  property  in 
the  State.  Jones,  Treas.,  v.  Buahville  NaVl  Bank]  87 

2.  Illegal. — Action  to  Enjoin. — Bank.~The  fact  that  bank  stock  may 
be  owned  by  private  individuals,  furnishes  no  reason  why  a  suit 
may  not  be  maintained  by  the  bank  to  enjoin  the  collection  of  il- 
legal taxes  assessed  against  it.  lb. 

3.  State  Board  of  Tax  Commissioners. —  Original  Jurisdiction. — Extent 
of  Authority  to  Order  Addition. — The  State  Board  of  Tax  Commis- 
sioners has  no  original  jurisdiction  to  revise  individual  tax  lists 
other  than  railroad  property  and  the  equalization  of  assessments 
of  real  estate ;  and  not  having  the  i>ower  themselves,  they  can  not 
order  an  addition  to  be  made  by  the  county  auditor. 

Cummings,  Treas.,  v.  Stark,  94 

4.  Addition  to  Assessment  by  County  Auditor. — Notice. — The  county 
auditor  has  no  power  to  add  to  an  assessment  without  giving  the 
property  owner  written  notice  of  his  intention  so  to  do.  lb. 
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6.  Omitted  Property. — Power  of  City  Clerk  to  Assess. — The  city  clerk 
is  the  proper  city  officer  to  assess  omitted  property,  and  to  give  the 
notice  to  the  owner  required  to  be  given  m  such  case  by  the 
county  auditor.  City  of  Delphi  v.  Bowen,  Admr.^  235 

6.  T^rustee. — Estoppel. — Personal  Liability, — Irregular  Levy. — Special 
Finding. — Conclusion  of  Law. — A  trustee  who  retains  from  money 
which  it  is  his  duty  to  pay  to  his  beneficiary  the  amount  of  taxes 
which  he  represents  is  due  upon  the  trust  fund,  is  so  far  pri- 
marily chargeable  with  the  taxes,  and  is  estopped  to  deny  tnat 
they  were  regularly  levied,  but  a  conclusion  of  law  holding  him 
personally  liable  for  other  unpaid  taxes  which  the  special  finding 
does  not  show  that  he  withheld  upon  settling  with  cestui  que  trust 
is  erroneous.  Thiebaud,  Tr.,  v.  Tait^  Treas.,  238 

7.  Injunction. — Payment  or  Tender  of  Amount  Due. — Where  a  part  of 
the  taxes  sought  to  be  collected  are  due,  a  suit  to  enjoin  the 
collection  will  not  lie  unless  there  is  a  payment  of,  or  an  offer  to 
pay,  the  amount  for  which  the  plaintiff  is  liable.  lb. 

8.  Omitted  Property. — Power  of  County  Auditor  to  Assess. — Informa- 
lion. — In  making  assessment  of  omitted  property,  the  county 
auditor  may  act  upon  any  information,  written  or  oral,  or  even 
upon  his  own  belief.  BeynoldSy  Aud.^  v.  Bowen,  Admr.,  434 

9.  Omitted  Property, — Notice. — Description. — The  notice  of  intention 
to  assess,  by  the  auditor,  need  describe  the  property  only  in  gen- 
eral terms.  lb. 

10.  Taxing  Statutes  Liberally  Construed. — The  power  to  assess  is  a 
summary  one,  and  to  secui-e  uniform  and  ]ust  taxation,  and  to 
protect  the  revenues  of  the  State,  and  in  the  interests  of  honest 
taxpayers,  it  is  necessary  that  assessment  statutes  should  be 
liberally  interpreted  in  ai(i  of  the  taxing  power.  lb. 

11.  Suit  to  Cancel  Taxes  Levied  on  Omitted  Property. — Insufficiency  of 
Complaint, — Failure  to  Come  into  Equity  with  Clean  Hands. — 
Where  an  administrator  brings  suit  to  cancel  certain  taxes  as- 
sessed against  omitted  property  of  his  decedent,  by  the  county 
auditor,  the  administrator  must  show,  in  his  complaint,  that  he 
has  done  equity,  before  he  is  entitled  to  equitable  relief;  and 
where  the  administrator  makes  no  pretense  that  the  original  as- 
sessment was  a  fair  or  just  one,  or  tnat  the  decedent  had,  in  fact, 
given  in  all  his  property  for  taxation,  the  complaint  is  insufficient 
on  demurrer  for  want  of  facts.  lb, 

12.  Omitted  Property^. —  When  Notice  Should  be  Served  on  Administrator. 
— The  personal  representative  of  a  decedent  is  the  proper  person 
to  receive  notice  of  intention  to  assess  omitted  property  from  the 
assessment  of  his  decedent.  lb, 

13.  When  Irregularities  do  not  Affect  Assessment. — Irregularities  do  not 
affect  the  correctness  of  a  tax  assessment,  if  the  proceedings  are 
substantially  correct,  and  the  assessment  is  fair  and  just.  lb, 

14.  Omitted  Property. — Bight  of  County  Auditor  to  Assess. — Reenact' 
menf  of  Old  Section  (1881)  in  Nexc  Statute  (1891).— Effect.^ 
That  section  of  the  tax  law  of  1881  authorizing  the  assessment  of 
omitted  property  by  the  auditor,  was  reiinacted,  verbatim,  in  the 
tax  law  of  1891 ;'  and  the  rcenaotment  of  such  section  in  the  new 
law  has  the  effect  to  keep  such  section  of  the  old  law  in  force 
without  interruption,  even  though  the  old  law  was  expressly  re- 
pealed, lb, 

TENDER. 

See  Conveyance,  1 ;  Taxes,  7. 
WJien  Available  as  a  Defense. — To  make  a  tender  of  any  avail,  it  is 
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generally  necessarj'  to  keep  it  alive  for  the  use  of  the  party  to 
whom  it  is  made.  Copeland,  Exr.,  v.  Summers,  219 

THEORY. 
See  Pleading,  4,  6,  7. 

TITLE. 

See  CJoLOB  of  Title;   Common  Schools,  4;  CJontract,  4;  Deed,  1; 

Ejectment  ;  Teust,  3. 

1.  By  Adverse  Possession. — A  Marketable  One, — Quieting  Title. — ^Title 
by  adverse  possession  is  as  high  as  any  known  to  the  law,  abdisa 
marketable  I  title,  and  a  decree  quieting  the  title  is  only  a  con- 
firmation of  the  title  so  held.  Tewksbury  v.  Boward,  103 

2.  Color  of  Title. — Adverse  Possession, — Where  there  is  no  color  of 
title  there  can  be  no  constructive  possession,  and  consequently 
no  ripening  of  title  into  ownership. 

Silver  Creek,  etc.,v.  Union  Lime,  etc.,  Co.,  297 

TOWN,  INCORPORATED. 

See  ELBoriON,  5;  Evidence,  4,  6,  7;  Highway,  2;  Municipal  Corpo- 
ration, 13 ;  Streets  and  Alleys,  1,  2. 

TOWNSHIP  TRUSTEE. 
See  Common  Schools,  I,  3;  Parties,  5;  School  Township,  3. 

1.  Insurer  of  Public  Funds. — Deposit. — Failure  of  Bank. — A  township 
trustee  is  an  insurer  of  the  safety  of  the  public  funds  in  his 
charge,  and  is  bound  to  account  f#r  money  lost  by  the  failure  of 
a  bank  in  which  the  funds  are  deposited,  even  though  he  be 
without  fault.  McClelland,  Tr.,  v.  State,  ex  rel.,  321 

2.  Statute. — Public  and  Pnvate. — For  Relief  of  Trustee. — Constitu- 
tional Law. — An  act  of  the  Legislature  providing  for  the  reim- 
bursement by  a  township  of  a  trustee  who  lost  public  funds  by 
the  failure  of  a  bank,  and  which  is  not  declared  to  be  a  private 
statute,  is  under  section  27,  article  4  of  the  constitution,  a  public 
law.  lb. 

3.  Taxation. — Private  Use. — A  public  statute  which  is  intended  to, 
and  in  effect  does,  so  tax  an  individual  as  to  take  private  prop- 
erty for  private  use  is  not  valid.  lb. 

4.  Taxation  for  Belief  of  Trustee. — Beimbursement  of  Fund  by  Trustee. 
— Where  a  township  trustee  makes  up  from  his  private  means 
school  funds  of  the  township  lost  by  the  failure  of  a  bank  in 
which  they  were  deposited,  he  has  no  legal  right  to  a  return  of 
the  money  so  paid  by  him.  and  a  statute  for  his  relief  directing 
his  successor  in  the  trust  to  repay  such  money,  to  do  which  it  is 
necessary  to  levy  a  tax  upon  the  people  of  the  township,  is  un- 
constitutional, lb. 

5.  State  School  Funds. — Loss  by  Bank  Failure. —  Taxpayers  of  Town- 
ship not  Liable, — Where  State  school  funds,  coming  into  the  hands 
of  a  township  trustee  for  common  school  purposes,  and  not  raised 
by  taxation  upon  the  township,  are  lost  by  the  failure  of  a  bank 
in  which  the  trustee  has  deposited  them,  the  Legislature  has  no 
power  to  impose  upon  the  taxpayers  of  such  township  the  burden 
of  making  good  the  loss.  lb. 

6.  Act  to  Bpliprefrom  Jiidgment. — Impairment  of  Obligation  of  Contract. 
— Belief  of  Public  Officer. — A  loffislative  act  seeking  to  rele^ase  a 
township  trustee  and  his  bondsmen  from  h'ability  on  a  judgment 
rendered  against  them  on  account  of  public  funds  lost  in  a  failing 
loank,  is  void  under  section  24  of  the  Bill  of  Bights,  as  impairinj? 
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the  obligation  of  a  cootract,  and  for  the  additional  reason  that 
the  Leeislatare  has  no  power  to  reimbarse  a  pablic  officer  for 
money  lost  by  him  in  his  official  capacity.  lb. 

TRIAL  BY  JURY. 
See  Will,  3. 

TRUST. 
See  Guardian  and  Wabd,  2 ;  Statutk  op  Limitations. 

1.  Conveyance. — Beal  Estate. — Contract, — Where  A  conveyed  to  B 
certain  land,  and  took  from  B  an  obligation  to  pay  to  C  et  al.  cer- 
tain sums  named  therein,  B  was  thereby  made  a  trustee  for  CetaL 

Copeland,  Exr.,  v.  Summers,  219 

2.  When  can  not  be  Altered. — And  the  trust  being  once  created  and 
accepted,  it  can  not  be  altered,  either  by  the  donor  or  trustee, 
without  the  consent  of  the  beneficiary.  lb. 

3.  Title, — Grantor  and  Grantee^ — In  such  case,  on  the  delivery  of  the 
obligation,  the  title  vested  in  the  grantee.  lb. 

4.  Husband  and  Wife. — Personal  Property. — A  husband  who  receives 
from  his  wife  a  deposit  of  money  belonging  to  her  separate  estate, 

*  and  us^s  it  for  his  own  purposes,  becomes  charged  as  trustee  of 
the  money,  and  his  heirs  are  liable  to  account  to  the  wife. 

Tonej^  V.  Wendling,  228 

5.  Besulting  Trust  in  Land. —  When  it  Does  Not  Arise. — ^To  create  a 
resulting  trust  in  land,  under  the  second  clause  of  section  2976,  R. 
S.  1881,  in  favor  of  a  wife  by  reason  of  the  use  by  the  husband,  in 
part  payment  for  the  land,  of  money  held  bv  him  as  her  trustee, 
it  must  appear  that  the  money  was  deliverea  by  the  wife  prior  to 
the  purchase,  and  under  a  contract  by  the  husband  to  return  the 
identical  money  when  requested.  lb. 

TRUSTEE. 
See  Taxes,  6. 

VARIANCE. 

Complaint  and  ProoJ. —  When  Immaterial. — A  variance  between  the 
complaint  and  the  evidence  is  immaterial  where  the  complaint 
might  have  been  amended  so  as  to  cure  it,  after  the  evidence  was 
all  in;  and  such  amendment  will  be  presumed. 

Taylor  v.  Calvert,  67 

VENDOR  AND  VENDEE. ' 
See  Gravel  Road,  4. 

VENIRE  DE  NOVO. 

When  Should  Not  Be  Granted. — Informal  Verdict. — A  venire  de  novo 
'    should  not  be  granted  where  the  verdict  is  merely  informal,  but 
the  court  can  understand  it  and  render  judgment  thereon. 

Pumer  v.  Koontz,  252 

VERDICT. 
See  Master  and  Servant,  6;  Supreme  Court  Practice,  5. 

1.  Sufficiency  of  Evidence. — Supreme  Court  Practice. — Criminal  Law. — 

Murder. —  Weight  of  Evidence. — Where,  in  a  criminal  action  (for 
murder) ,  the  evidence  is  conflicting  as  to  the  guilt  or  innocence  of 
the  accused,  the  appellate  tribunal  will  not  pass  upon  the  weight 
of  the  evidence.  Bobinson  v.  State,  499 

2.  General. —  When  Prevails  Agaifist  Answers  to    Interrogatories. — A 
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general  verdict  will  prevail  against  answers  to  interrogatories, 
unless  the  latter,  being  themselves  free  from  conflict,  are  in 
absolute  conflict  with  the  verdict. 

Board,  etc.,  v.  Wagner ,  Admr.,  609 

VERIFICATION. 
See  Plbadikg,  10. 

WAIVER. 

See  Dbmurbbr  ;  Estoppel  ;  Judgment,  2 ;  Supreme  Court  Practice,  1- 

Filing  Amended  Paragraph  After  Demurrer  /Sustained  to  Original. — Prac- 
tice.— The  filing  of  an  amended  paragraph  of  answer  after  the 
sustaining  of  a  demurrer  to  the  original  paragraph,  amounts  to  a 
waiver  of  the  ruling  on  demurrer.  Wood  v.  Hughes,  1 79 

WATERCOURSE. 

1,  Definition. — A  watercourse,  in  its  most  general  sense,  is  a  course  or 
channel  in  which  water  flows.  In  its  legal  sense,  it  consists  of 
bed,  banks  and  water,  a  living  stream,  that  is,  a  permanent  or 
continuous  stream,  confined  in  a  channel,  but  not  necessarily 
flowing  all  the  time,  as  the  question  does  not  depend  upon  the 
length  of  time  water  flows  as  compared  with  the  time  the  channel 
is  dry.  Board,  etc..  v.  Wagner,  Admr.,  609 

2.  Instructions  Defining  Watercourse. — For  instructions  defining  a 
watercourse  held  to  have  been  properly  given,  and  for  instruc- 
tions held  to  have  been  properly  refused,  see  opinion.  lb. 

WATERWORKS  COMPANY. 

1.  Appropriation  of  Land. —  Water  Privileges. — Kew  Appraisement. — 
Exceptions  to,  Duty  of  Court  to  Hear. — A  new  appraisement  in  a 
proceeding  by  a  waterworks  company,  to  appropriate  to  its  use 
real  estate  and  water  privileges,  is  made  in  the  same  manner  as  the 
first  appraisement ;  and  where  exceptions  are  duly  filed  to  the 
new  appraisement,  it  is  reversible  error  for  the  court  to  refuse  to 
hear  the  exceptions.      Werley  v.  Huntington  Waterworks  Co.,  148 

2.  Appraisement. — Exceptions. — Duty  of  Court  to  Hear. — Where  ex- 
ceptions are  duly  filed  to  an  appraisement,  the  court  must  first 
determine  whether  right  and  justice  require  a  new  assessment,  if 
that  question  is  properly  raised  by  the  exceptions.  lb. 

WILL.    . 

See  Contract,  4;  Pleading,  10. 

1.  Construction  of.—'Beal  Estate. — Expectancy. — Conditional  Fee. — 
Defeasible  Interest. — S.  died  testate  in  1871,  leaving  his  widow,  a 
son  and  two  daughters  as  hie  only  heirs  at  law.  The  will  pro- 
vided as  follows:  ^*Item  third.— It  is  my  will,  after  the  payments 
aforesaid  are  made,  and  after  expenses  of  administration  are  all 
paid,  that  my  wife,  ♦  ♦  if  ghe  shall  survive  me,  and  remain 
my  widow,  sliall  have  the  use  of  all  the  remainder  of  my  estate, 
both  real  and  personal,  during  her  lifetime,  *  *  to  oe  kept 
and  used  by  her  during  *  *  her  natural  life,  if  she  so  long 
remain  my  widow;  but  m  case  of  her  marriage  after  my  decease, 
this  provision  of  my  will  to  be  void,  *  ♦  and,  in  that  case,  I 
desire  that  she  take  out  of  my  estate,  *  *  onlv  such  provision 
as  the  laws  of  the  State  of  Indiana  make  for  widows  at  the  time 
of  my  death.  Item  four. — At  the  death  of  my  wife,  if  she  shall 
not  marry  again,  I  bequeath  all  my  property,  share  and  share 
alike,  to  my  children  *  *  *.  In  case  my  wife  should  affain 
marry,  and  so  take  the  provision  herein  made  for  her,    *    *     I 
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beqaeath  the  remainder  of  my  estate    *    *    to  my  children,    * 

•    as  provided  in  the  former  part  of  this  will." 
Held,  that  the  children  of  S.  took  a  conditional  fee  in  expectancy, 

which  was  to  ripen  into  an  absolute  fee  at  the  death  of  the  widow. 
Held,  also,  that  the  son  having  died  prior  to  the  widow,  who  is  still 

unmarried,  his  estate  was  a  defeasible  one,  which  was  thereby 

defeated,  and  there  remains  no  interest  which  can  be  subjected 

to  the  payment  of  the  son's  debts. 

Corey,  Exr.y  v.  Springer,  506 

2.  Distribution  to  Children  at  Death  of  Widow. — Where  there  is  an  ex- 
pressed or  fairly  implied  intention  to  fix  the  time  for  distribution 
of  the  testator's  estate  to  his  children,  '*at  the  death  of  his  wid- 
ow,'' the  law  will  uphold  his  purpose  and  intention.  lb. 

3.  Lost. — Action  to  Establish. — Not  Triable  by  Jury. — In  probate 
matters,  it  is  only  where  the  statute  expressly  gives  the  right  of 
trial  by  jury,  that  such  right  mav  be  demanded.  Such  a  right 
does  not  exist  in  an  action  to  establish  a  lost  will. 

Wright,  Admx.,  v.  Fultz,  594 
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